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BapikoBa A.A. BiiiuB ny0siuHoi ¢inaHcoBolI MOJITUKHU HA peatizanilo NPUHIUNIY cTa0iILHOCTI.

CrarTs MpHUCBAYCHA NMUTAHHSIM peaizailii MPUHIKITY CTa0lUIBHOCTI, KOJH JIepKaBa, 3MIHIOIOUU CTaBKH
MOJIaTKiB, 300piB Ta 1HIIMX 00OB’S3KOBUX IUIATEKIB, Ma€ HE JIUIIIE OPIEHTYBATHCS Ha TIOMOBHEHHS pecyp-
Cy JUIS BUKOHAHHS CBOIX 3000B’s13aHb TIepeJl CyCIiJIbCTBOM, aJie i CTUMYITFOBATH TOCIIOIAPCHKY JisUTbHICTh.
JlocTipKeHo TUCKPEIito o0 pearizaliii myOmiyHoi (iHaHCOBOT OMITUKH B KOHTEKCTI 3aCTOCYBaHHS IPUH-
UMY CTa0UTBHOCTI, SIKy MOXHA 31MCHIOBATH 3 YPaxXyBaHHM ILIbOBOTO TIIYMa4eHHsI CHCTEMH IIPABOBUX pe-
TYJIATOPIB, KOJIM TIPaBO3aCTOCOBHUN OpPTaH O0UPAE TOM PETysATOp, 3aCTOCYBAHHS SKOTO TIPU3BEIC 10 OLIBII
PO3YMHOTO Ta CIIPaBEUTHBOTO Pe3ylIbTaTy. Mnerhes mpo cyOcumiapHe 3acTOCyBaHHs CAMOCTIHHUX peryis-
TOPIB.

ABTOp TIpEBEpTAE yBary 10 TOTO (aKTy, 10 3 MO3MIIN MPUHIMITY BEPXOBEHCTBA MIPaBa Ta 3 Oy Ha
(hopMyBaHHS HaIHAIIIOHATILHOTO MTPaBa, BKIIIOYA0YH (hiHAHCOBE, BpaxyBaHHS IPUHITHUITIB 1 MOpaJi € ICPBUH-
HUM KPOKOM TIepeI 3aCTOCYBaHHIM HOPM 3akoHY. He mpaBomipHO hopMyBaTH NpakTHKy IpaBO3aCTOCYBaHHS
MIPOTH OCHOBOTIOJIOKHUX 3acaj MpaBa. BuzHaueHO Taki piBHI NPUHIMIIB: 1) HAJAHAIIOHATBHMIA, 2) HaIlio-
HaJBHUU. Y CTATTI MPHUIICHO yBary, o CTPaTeriYHo MPaBUIILHO, SKIII0 HOPMa 3aKOHY HE BiJINIOBIa€ IPUH-
UMY, TO HeOOXiTHO BH3HABATH i HEMPABOMIPHOIO Ta 3aCTOCOBYBATH IPUHIIMIIM, MApajelIbHO 3MIHIOKOUYN
HOPMH 3aKOHY. 3alIpOTIOHOBAHO, 10 IPUHMAIOYU 3aKOHOJABCTBO PO HOPMATHUBHI aKTH, TOTPIOHO 3MICTUTH
iepapxito Ha MPHUHIIMI BiJl HOPMH-3aKOHY. ABTOpP 30CEpeIlKY€ yBary Ha TOMY, 1110 3 METO peatizallii Haiio-
HaJBHUX 1 CYCHIIbHUX iHTEepeciB BepxoBHa Pana Ykpainu HajiieHa MpaBoM 3MiHIOBATH HOPMH 3aKOHY, TIPH-
MaTH HOBI 3aKOHH, SIKI 3MIHIOFOTH TPABOBE PETYIIOBaHHS, Cyllepevadr MOTepeHIM PUANIYHIM HOPMaM.
TakuM YHMHOM, aBTOMATHYHO MPHUITUHSAETHCS il HOPM TIOTIEPEIHIX 3aKOHIB.

Busnaueno, mo mpomecyanbHa AUCKPEIis OB’ s13aHa 3 TOBOJI MIHPOKUM 0OCATOM MTOBHOBAXKEHB CYIY Y
3IIACHEHHI MPOIECYAIBHOT MISUTFHOCTI 3 METOK) BUPIIICHHS CIIOPY, KWK niepeOyBae Ha PO3IVIsIl. YpaxoBy-
FOTBCS SIK 3arajibHi TIPUHIIMITA TIpaBa, TakK 1 BIINOBIIHI MPOIECyabHi, a TAKOX MPUHITUITH TPOQiIbHOT Taimy3i
MatepiaibHOro npaBa. OJHUM 3 KITFOUOBHX IHUTAHb JIUIIAETHCS CIPUSHHS JOBIpi A0 MyOIiuHOl BiaIH, 30-
Kpema, 3 00Ky yYacHHKIB CYIOBOTO Tporiecy. Y CTarTi MPUIUICHO yBary TaKUM OOMEeXyBaJbHUM (hakTopam
JIUCKpEIlii, IK HOPMH TpaBa Ta PaKTHYHI OOCTAaBUHH CIIPaBH. YCTAHOBJICHHS (DaKTHYHUX OOCTABHH CIIPaBH
3IACHIOETHCS Y TTOETHAHHI 3 OIIHKOIO Ta TIYMAdeHHSIM IOPHIUYHUX (aKTIB YU CKIaJiB, OOTPYHTYBaHHIM
MPaBOBOT MMO3UIII1.

KurouoBi cioBa: nipaBoBa BU3HAUEHICTb, CYCIUTLHUK 1HTEpEC, HAIllOHAIBHA Oe3IeKa, collialibHa CIps-
MOBAHICTh CKOHOMIKH, MOJATKOBI 3000B’s3aHHs, MOOITI3aIlisl KOIITIB, IUiaTa 38 KOPUCTYBaHHS HaJIpaMH,
peHTHa Tu1aTa, (hiHAHCOBA BIAMOBIAAIBHICTD.
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Barikova A. Impact of public financial policy on implementing the principle of stability.

The paper addresses the issues of implementing the principle of stability, when the state, changing the
rates of taxes, fees and other mandatory payments, should not only focus on replenishing resources to fulfil
its obligations to society, but also stimulate economic activity. Discretion has been researched into regarding
the implementation of public financial policy in the context of applying the principle of stability, which could
be carried out taking into account the target interpretation of the system of legal regulators, when the law
enforcement body chooses the regulator whose application will lead to a more reasonable and fair result. It is
about the subsidiary application of independent regulators.

The author focuses on the fact that from the standpoint of the principle of the rule of law and in view
of the formation of supranational law, including financial, consideration of principles and morality is the
primary step before applying the provisions of the law. It is not legitimate to form the practice of law
enforcement against the fundamental principles of law. The following levels of principles have been defined:
1) supranational; 2) national. Issues have been addressed in the paper that it is strategically correct, if the
rule of law does not correspond to the principle, then it is necessary to recognize it as illegal and apply the
principles, simultaneously changing the rules of the law. It has been proposed that when adopting legislation
on normative acts, it is necessary to shift the hierarchy to the principle from the norm-law. The author focuses
on the fact that, in order to achieve national and public interests, the Verkhovna Rada of Ukraine has the right
to change the provisions of the law, to adopt new laws that change the legal regulation, contradicting the
previous legal norms. Thus, the provisions of previous laws are automatically terminated.

The procedural discretion has been identified as related to a fairly wide scope of the court’s powers in
carrying out procedural activities for the purpose of resolving the pending dispute. Both general principles
of law and relevant procedural principles, as well as principles of the specialized field of material law, are
taken into account. One of the key issues remains the promotion of trust in public authorities, in particular,
on the part of the participants in the judicial process. The limiting factors of discretion have been addressed
in the paper as legal regulations and factual circumstances of the case. Establishing the factual circumstances
of the case is carried out in combination with the evaluation and interpretation of legal facts or structures,
justification of the legal position.

Key words: legal certainty, public interest, national security, social orientation of the economy, tax
obligations, mobilization of funds, fee for the use of subsoil, rent, financial responsibility.

IMocTanoBka npo6emu. BepxoHa Pajga Ykpainu HajineHa TUCKPEIIHHUMH TTOBHOBKECHHSIMH 3MiHIO-
BaTH CTaBKH IMOJATKIB, 300piB Ta 1HIINX 000B’A3KOBHX IIATEXKIB, yPAXOBYOUH BiJIOBIIHI HAIlIOHAJBHI Ta
CYCHUIBHI iHTepecH. BomHowac 1e He 3aBKIH y3TOMKYETHCS 3 MPHHIIUIIOM CTaOUIFHOCTI IMOJaTKOBOTO 3a-
KOHOJ[AaBCTBA, OCOOJMBO KOJH TaKi CTaBKH ITiUITAI0Th 3MiHAM JI0 KIHIISI TIOTOYHOTO OIOKETHOTO TEpiozmy.
Hagreneni cutyamii mpu3BOIsTh, 30KpeMa, 0 CYJOBUX CIIOPIB 1 3aCTOCYBAHHS HAJIEKHOT POLIECYAIBHOI TUC-
Kpellii 3 METOr0 iXHOTO PO3B’sI3aHHS.

Cran onpauoBanHs npodnematukd. [InTanHs cTabiIbHOCTI ONIONATKYBaHH Ta ii BIUTHBY HA €KOHOMIY-
HUH pO3BUTOK AepskaBu gociimkysanu /1. [etmannes, O. lecsariok, B. Imutpis, T. Komyk, A. Kpucosarmuid,
1. MaiiGypos, A. Ilomstauuko, JI. Cano, C. FOpiii Ta iHOI HayKOBII.

BonHouac 3 onisy Ha MOTOYHI peatii J0AaTKOBOTO BUCBITJCHHS MOTPeOy€e MPaBOBUN IHCTUTYT MOOLTI-
3aii KOIITIB, YPaXOBYIOUYH IHTEPECH IHBECTOPIB Ta IHIIUX 3alliKaBJICHHUX CTOPIH IS IIIeH HAI[lOHATBHOT
0e3MeKH B yMOBaX BiChKOBOT arpecii 3 00Ky pociiichkol (eneparrii.

MeTo10 cTATTi € PO3KPUTTS BILTUBY ITyOIi4HOT (DiHAHCOBOT MOJIITHKY HA peaTizallito MPUHIUITY CTa01Ib-
HOCTI.

Buxnan ocHoBHOro mMarepiauy. [IporecyansHa TUCKpEIist OB’ s13aHa 3 JOBOJII ITHPOKAM OOCSITOM TO-
BHOBa)XCHb CYIy Y 3IIHCHEHHI MPOIeCyaabHOI AISTTBHOCTI 3 METOIO BUPIIICHHS CIIOPY, KU mepeOyBac Ha
pO3Isl. YpaXOBYIOThCS SIK 3arajibHi IPHHIUIIA [IPaBa, TaK i BIAMOBIIHI MPOIECYalbHi, a TAKOXK IIPHHIIA-
U poiTbHOT TaTy3i MaTepiadbHOTO mpaBa. OMHIM 3 KIIOYOBUX [MUTAHb JHIIAE€THCS CIPHUSHHS JOBIpI 10
myOJIivHOI BIaIu, 30KpeMa, 3 00Ky YUaCHHUKIB CymoBOTo mporecy. OOMexyBaITbHIM (HaKTOPOM THCKpETii €
HOPMHU ITpaBa Ta (aKTUIHI 0OCTABHHU CIPABH. YCTaHOBICHHS (PAKTUIHUX OOCTABHH CIPABH 3AIHCHIOETHCS Y
MIO€THAHHI 3 OI[IHKOO Ta TMIYMAYCHHIM IOPUINYHHX (DAKTIB UM CKIIA/iB, OOIPYHTYBaHHSIM IIPABOBOI MTO3MUIIII.

Tak, Kepyro4rCh IIPHHIIUIIOM BEPXOBEHCTBA MpaBa, BepxoBuuii Cyx Bpaxysas pimtenHs [locriitHoro Tpe-
teiicbkoro cyny (M. Jlongon) Big 06 mrotoro 2017 poxy y cnpai Ne 2015-11 3a no3oBom komnanii «JKX
Oil &PLC» o Ykpainu npo BiAIIKOIYBaHHS IIKOAH, 3aBIAHOI, 30KpeMa BHACIIIOK 3aIPOBAXKCHHS CTaBKU
IJIaTH 3a BUAOOYyBaHHA NpUpoaHOro razy 3axoHoMm Ne 1621-VII, sk nopyueHHs yMOB Yroau MK Ypsaom
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VYkpainu Ta Ypsaom Criomydernoro Koponisersa Bennkoi bpuranii 1 [TiBHiuHOT [prasmii npo cripusHHS 1 B3a-
€MHHU 3axucT iHBecTHii Bix 10 mortoro 1993 poky (npuitHsTe 10 BUKOHAHHS B YKpaiHi 3TiJIHO 3 YXBaJIO
KuiBcbkoro amnesstmiitoro cyay Bix 05.07.2019 y cnpai Ne 824/22/19, npoakenns Ne 2k/824/28/2019).
[TocTiiiHu# TpeTeHChKUI Cy/l BU3HAB, IO JiepKaBa YKpaiHa B Takii CUTYyaIlil Ma€e JOCUTh IIMPOKI TOBHOBA-
JKCHHS 1I[0JI0 TTiABUINEHHS CTABOK y MOJATKOBIM c(epi SK TUMUACOBHU KPOK pearyBaHHs Ha HaJ3BHYANHY
CUTYAIIIFO 3arajbHOIEPKAaBHOTO PiBHS. EKOHOMIKO-TIONITHYHA CHTYaIlisl B JIepKaBl BIUITMBAE HA 3aKOHHI OYi-
KyBaHHsI, 1 HI B KOTO HE MOXYTh BUHHKATH 3aKOHHI O4iKyBaHHS [0JI0 BIJICYTHOCTI 3MiH Y TIPaBOBii cucTeMi
B YMOBax Ha/I3BUYaHO MTMOOKOI €KOHOMIYHOI Kpu3H. TOMYy HaBiTh 3HauHE MiJABHINCHHS PEHTHOI IJIaTH,
3aCTOCOBAHE Cepe/l HIMX 3aXO0/IB Y BIIMOBITHOMY CEKTOPI CKOHOMIKH SIK TAMYACOBUH KPOK pearyBaHHs Ha
HaJ3BUYAHY CUTYAIlif0 3aralibHOIEPKaBHOTO PiBHS, HE PYHHYE 3aKOHHUX OYiKyBaHb. 3arajbHe 3000B’13aH-
Hs1 ICPKaBH 13 3a0e3MeUeHHs cTa0lIbHUX 1 epei0adyBaHUX YMOB 000B’I3KOBO MOTPIOHO BPIBHOBAXKYBATH 3
1 cyBepeHHHM MIPABOM MPHUUMATH 3aKOHHU BIIIOBITHO JIO CYCIUIBHUX iHTEepeciB [1].

[I{om0 HasIBHOCTI JIETITUMHOI MeTH BijcTyy BepxoBHoi Pagu Ykpainu Biji MpHHIUITY CTaOlIBHOCTI OTIO-
JATKyBaHHS B CUTYaIlii 11010 miBuineHHs y 2014 poIii cTaBOK peHTHOT IJIaTH MOTPiOHO BPaxOBYBaTH TOJIO-
JKeHHS apOiTpaxkHoro pimeHHs Bix 06 irororo 2017 poky y crpasi [locTiiiHoTo Tpereiichkoro cymy Ne 2015-
11 mix JKX Oil & Gas PLC i Ykpainoro (maparpadu 157, 230, 362, 449-451, 461, 476, 485, 491-494,
570-574), BuHECEHOTO 3a MOAIOHNX (haKTUUHUX 00cTaBuH 10 cripaBu Ne 816/687/16 [1]. Cyn, mociiauBIm
EKCKJIFO3WBHI MIOBHOBAXXCHHS TAPJIAMEHTY MO0 PI3KOTo MiJBHINCHHS PEHTHOI Tuiath 3 cepras 2014 poky
1 OOIPYHTOBAHICTh 3aCO0IB KOHTPOIIO Ta30BOTO PUHKY, MOCTAHOBHB, IO TOAATKOBA CTA0LIBHICTh Ma€ 3a-
rajbHe 3aCTOCYBAaHHS Ta HE BHKIIOUAE ITIIBHINCHHS PO3MIPY CTaBOK, BUMOTH 3aKOHOAABCTBAa HE MOXYTh
BBa)KATHCS CIICTIaTbHUMH 30008’ I3aHHAMH, 3aXUIIEHIMH BiJ] TOAJBIIIX 3MiH Y 3aCTOCOBYBAaHOMY 3aKOHO-
naBctBi (Total S.A. v. Atgentine Republic, ciipaa MI[YIC Ne ARB/04/01, PimeHHst mpo BiNOBIIATBbHICTB,
27 rpymas 2010 poky, maparpad 309 e—f). Taki cTaBku peHTHOT IJIATH BIAMOBIAAIN 3aKOHHIM MOTITHYHIN
MeTi — MOOLITI3aMiT KOIITIB JIJIs IiJIel HAIlIOHATIBHOT OE3IICKH, YPaXOBYHOUYH IHTEPECH IHBECTOPIB Ta 1HIINX 3a-
[IKaBJICHUX CTOPiH. EKOHOMIKO-ITOJIITHYHA CUTYAITis B JICP)KaBi BIUIMBAE HA 3aKOHHI OYIKYBaHHS, 1 «HI B KOTO
HE MOXXYTh BUHUKATH 3aKOHHI OYiKyBaHHS IIOJIO BIJICYTHOCTI 3MiH y TIPaBOBiil CHCTEMi B YMOBax HaJ3BH-
YaitHo mrOoKoi ekoHoMiuHOT Kpu3u» (El Paso Energy International Company v. Argentine Republic, cipasa
MIIVIC Ne ARB/03/15, Pimennst, 31 xoBtHs 2011 poky, naparpad 374). Tomy HaBiTh 3HAYHE ITiJBUIICHHS
PEHTHOI IJIaTH, 3aCTOCOBAHE CEPeJT IHIINX 3aXOMIB Y BIIMOBITHOMY CEKTOPI €KOHOMIKH SIK TUMYACOBHI KPOK
pearyBaHHS Ha Ha/I3BHYAHHY CUTYaIliI0 3aralbHOICPKABHOTO PiBHS, HE pyHHYE 3aKOHHUX O4iKyBaHB. 3aX0-
JIM 3 KOHTPOJTIO KamiTany Briepiie Oyau BipoBapkeHi 29 cepras 2014 poky 1 Ha 116l MOMEHT OyJiH 3aKOHHUM
C€KOHOMIYHHMM 3aCc000M 3armo0iraHHsi, cepell 1HIIOro, CTPIMKOMY 3HEI[IHEHHIO BaJIOTH. THMYacoBi 3aX0.y,
3aCTOCOBaHI B yMOBaX SIBHOT Ha/I3BUYAaHOI CUTYaIIil 3arajbHO JICPIKABHOTO PIBHSL, OYJIH 3PEIITOI0 CKACOBaHI,
KOJIM CHTYAIIis IeMI0 cTabimi3yBanacs (Xoua OCHOBHI MpoOiieMu He Oyiiy MOBHICTIO BupimieHi) [1].

3aranbpHe 30008’ sI3aHHS JCPKaBH 13 3a0€3NCUCHHS CTa0IIBbHUX 1 epe0adyBaHUX YMOB 000B’SI3KOBO T10-
TpIOHO BPIBHOBaXKyBaTH 3 11 CyBEepEHHHM IPAaBOM NMPUHAMATH 3aKOHH BiJIOBITHO JIO CYCHIJbHUX 1HTEPECIB
(Saluka Investments, B.V. v. Czech Republic, KOHCITPAJI, YactkoBe pimenns, 17 6epesns 2006 poky, na-
parpa¢ 305; Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, cipasa ML[YIC
Ne ARB/04/19, Piennst, 18 ceprnst 2008 poky, maparpad 340), Oepyuu 10 yBard ocoOnuBi comiaibHi i mo-
JIITHKO-EKOHOMIUHI 00CTaBUHU y BiAMOBIAHIN neprkaBi (Mamidoil Jetoil Greek Petroleum Products Societe
S.A. v. Republic of Albania, cipaa MIIYIC Ne ARB/11/24, Pitrennst, 30 6epesns 2015 poky, maparpad 626),
a He3aCTOCYBaHHs CTa0UMI3aI[IfHUX TOJOXKCHBb PO OMOJATKYBAHHS HE 3aBXKIH € MOPYIICHHSIM CTaHIapTy
CIIPaBENTUBOTO 1 PIBHOIIPABHOTO CTABJICHHS HAa OCHOBI Teopii mpo 3akoHHI odikyBauHs (Impregilo S.p.A.
v. Argentine Republic, cnpaBa MLIVIC Ne ARB/07/17, Pimmenns, 21 gepust 2011 poky, maparpad 294),
OCKIJIBKH, 30KpeMa, 3MIHH CUTYyallil Ha pUHKY, TIOJITHYHI Ta 1HII TOIT MOXKYTh PyHHYBaTH OYiKyBaHHS.

VY cnpagi «Di Belmonte v. Italy» €Bponeiicskuii cy 3 mpaB JIOIHHA HE 3HAWIIOB MOPYIICHHS CTATTi 1
[poroxony 1 no KoHBEeHIIiT Mpo 3aXUCT paB JIFOAUHH i OCHOBOIIOJIOKHHUX CBOOO B CUTYaIlil, KOJH 3aKOHO-
JIaBeIb 3aCTOCOBYBAB HOBI MTOJATKOBI HOPMH JI0 TIOMEPENHIX MOAATKOBHUX BiqHOCHH. CyIl IIpsSMO BKa3as, 0
HaBeJeHa CTaTTs 1 He 3a00pOHsIE PETPOAKTHBHOTO 3aCTOCYBaHHs 3aKOHOAABCTBA [2] (maparpadu 36, 42).

Tomy BepxoBumit Cyn BBaxkae, M0 3a 3MiCTOM KOHCTUTYIIIHHHUX HOPM JepiKaBa MOBHHHA IOATH IIPO
PO3BHTOK ITiIIIPUEMHHIIBKOI TISUTEHOCTI B YKpaiHi, SKa Mae 31HCHIOBATHCS HA PIBHUX 1 MPO30PHX yMOBaX
ycima cy0’eKTaMy rocrojapioBaHHs. 3BicH BUILUIMBAE 3a00pOHA YCTAHOBICHHS 3aKOHAMU MPaBUII, SIK1 yHe-
MOXKJIMBIIIOIOTH YW HAJATO OOTSKYIOTh MIANPUEMHUILIBKY AisUIbHICTD, CTBOPIOIOTH HEPIBHI YMOBH JJISl PI3HUX
Cy0’€KTiB roCIOIapIOBaHHS, MIepeI0ayaloTh HEBUIIPABIaHI 0OMEKEHHsI Ha BHKOPHCTAHHS IPOMaJITHAMU CBO-
€1 BIACHOCTI, 30KpeMa JJIsl LiJel MiAmpueMHUITBA. BogHowac mepikaBa Mae MIKIyBaTUCS PO COILabHY
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CIPSMOBAHICTh EKOHOMIKH, IO Iepedayae MOXKIIMBICTh MOKIIAJACHHS Ha CY0’ €KTIB rOCIOIapIOBaHHS CIIpa-
BEJTMBOTO 1 TMIPOTIOPIIIHHOTO 000B 3Ky OO BIUIYYCHHS B HUX YaCTHHHU CTBOPIOBAHOTO MPOIYKTY Ha KO-
PHUCTh MeHIII 3a0e3neueHuX BepcTB HaceneHHs [1]. ToOTo B KOHTEKCTI peamizalii NPUHINIY CTaOIIbHOCTI
JiepKaBa, 3MIHIOFOYHM CTaBKH TMOJATKIB, 300piB Ta 1HITUX 000B’SI3KOBHX IUIATEKIB, MA€ HE JIMIIIE OPiEHTYBA-
THUCS Ha MTOTTOBHEHHSI PeCypCy Ui BUKOHAHHS CBOIX 3000B’s13aHb Tepe]] CyCIILCTBOM, ajle i CTUMYIIOBATH
TOCIIOJAPCHKY JiSUTBHICTb.

IcHy€e TpsiMuii 3B’ 30K CTAOUTLHOCTI OTIOIaTKYBaHHS 3 €()EKTUBHICTIO €KOHOMIYHOTO PO3BHUTKY Ta 1HHO-
BaIliiiHOI mistibHOCTI [3, ¢. 21]. Cyn €Bponeiickkoro Coro3y y crpasi «Yvonne Van Duyn v. Home Office»
3ayBaXKUB, SIKIIIO JIep)kaBa 3aTBEpAriIa TPABOBY KOHIICIIIIIO, KO, 30KpeMa, € CTabiIbHICTh MOJATKOBOTO
3aKOHO/IAaBCTBA, TO BOHA YMHUTH MPOTUIIPABHO, KOJM BIJICTYIAE BiJ 3asBJICHOI MOBEIIHKH a00 IMOJITHKH,
OCKIJIBKH ITOTO/PKEHHS TAKOT IMOJIITHKH (TMTOBEIIHKN) J1aJI0 MICTABH JIJIi BHHUKHCHHS OOTPYHTOBAHHUX OYiKY-
BaHb B 0CI0 1010 i1 JOTpUMaHHSI JIepKAaBOIO UM OpraHoM mmy0iuHoi Biaau [4]. ToOTo JOTpUMaHHS MPUHIIU-
Iy CTaOUIBHOCTI € MiIPYHTAM EKOHOMIYHOTO PO3BUTKY KpaiHU Ta 3a0€3MeUYCHHS IHHOBALIWHOT TisIIbHOCTI,
a TaKOX MiITPUMaHHS 1HHOBAIIMHOT iHQpacTpyKTypH.

BonHouac, 6epy4n 70 yBard MpHHIIUIT BEPXOBEHCTBA MPaBa, OIIHKY CYCIIJIBHOTO BIUIMBY ITiIBUIIICHHS
MOJIATKIB TIOTPIOHO 3IHCHIOBATH 3 ypaxyBaHHSAM IHTEpECy HE JIMIIEe KOHKPETHUX Cy0’€KTIB roCroaproBaH-
HS, a i pemti rpoMaasiH. CTSATHEHHS MOAATKY 32 KOPUCTYBAaHHS HAJApPaMH 32 IIBUIICHHIMH CTaBKaMH 32
2014 pik MOXe po3DIAIATHCS K CIOCiO peaizaiii KOHCTUTYIIIHHOTO TpaBa BIACHOCTI YKPaiHCHKOTO HApOIy
Ha IPUPOJIHI peCypCH 3 ONISAY Ha BIMCHKOBY arpecito mpoTH Ykpainu. OIiHIOKYH pealbHUi Ta (aKTHIHUI
BIUIMB TiIBUINEHHS CTaBOK ITOJATKy 338 KOPUCTYBAaHHS HAJApaMu, KU OyB CIPHYMHEHHI Ha BiOIIOBITHUX
Cy0’€KTiB TOCTIONAPIOBAHHS (HACKITBKH 3MEHIIMIINCS IXHI 000POTH, YU 3MOIIIA BOHU KOMITCHCYBATH ITiI[BH-
IIeHE ITOJaTKOBE HaBAaHTA)KCHHI IITXOM ITiIBUIICHHS IIiH Ha X MPOMYKIIif0, YH MPU3BEIIO e 10 CKOPOUCH-
Hs MIEPCOHATY TOIIO) MOPIBHSHO 3 JIOCATHYTHM (PICKAJIbHUM Ta COIaIbHUM e()EeKTOM, 30KpeMa, B YaCTHHI
peanpHOTO 3a0e3TecUeHHs] BUKOHAHHS (PYHKIIH AepkKaBH, JO3BOJIMIO 30aTaHCYBaTH OIOMKET 1 JOTIOMOTIIO
y 3/1iCHEHHI BHJIATKIB Ha 00OPOHY, 3aXUCT BiJl HETAaTMBHUX Jill KpaiHU-arpecopa ToIio. Biamosiaae mia-
BUIICHHS CTABOK PEHTHOI IUIATH HE MOpymImio HopMu Kouctutyii Ykpainu, Oyia0 mponopuiiHuM y Bija-
MOBIIHIM CHUTYaIlii 100 BTPYYaHHS JCP)KaBH y MPaBO BJIACHOCTI TUIATHHKIB TOMATKIB, SIKI 3MYIICHI OyJIu
CIUTATUTH 0 OIOMKETy JOMATKOBI KOIITH, a TAKOXK 3a0€3MeUmIo 0ajaHne MiX ITyONIYHUMHA Ta TPUBATHUMHU
IHTEepecaMu, 3Ba)KAI0UH Ha KOHCTUTYIIHHI 3acaay BU3HAUCHHS MEK 3aKOHOIABYOTO PETYIIOBAHHS MOIATKO-
BHX MMPABOBITHOCHH, KOJIM TIOPYIIYETHCS MPUHITUIT CTA0UTLHOCTI [5].

BaxxmiBo BU3HAYHUTHUCS 3 PIBHEM 3aCTOCYBAHHS Ta MICIIEM HMPUHIIMIIB MOJATKOBOTO 3aKOHOJABCTBA, 30-
Kpema cTablIbHOCTI, B i€papXii mpaBoBUX peryisTopiB. @opMasbHe IXHE 3akpituieHHs B ctarTi 4 [TogarkoBo-
o KozleKey YKpainu [6] nae miicTaBu IS MOMIEPEAHFOTO BUCHOBKY PO BiACYTHICTB KOIHOI iXHBO IIepeBaru
nepe iHIUMI HOPMaMH [TOJaTKOBOTO TIpaBa, BU3HAYCHUME MM KomekcoM. ApryMEeHTOM Ha KOPHCTh ITi€i
MO3UIIIT € BIJICYTHICTh BiJIMOBITHUX KOHCTUTYI[IHHUX HOPM PO MepeBary OJHUX HOPM 3aKOHY HaJl IHIIIMMHU.
BomHouac 3 mo3uiiii MpHHINITY BEPXOBEHCTBA ITpaBa Ta 3 OIALY Ha (popMyBaHHS HaTHAIIOHATBFHOTO TIpaBa,
BKITIOYArOYH (piHAHCOBE, BpaXyBaHHS IIPHHIIHITIB 1 MOPAJIi € IEPBUHHUM KPOKOM TI€pe] 3aCTOCYBaHHSIM HOPM
3akoHy. He mpaBoMipHO (pOopMyBaTH MPaKTHKY MIPaBO3aCTOCYBAHHS MPOTH OCHOBOITOJIOKHUX 3acaj IIpaBa.

Ha nepexonanust Bepxosroro Cyimy, HOpMY-IIPHHIIHIT CTa0LTBHOCTI MTOAATKOBOTO 3aKOHOIABCTBA HE MOXK-
Ha BBa)KaTU HOPMOIO, IO 3MIHIOE TIOPSIOK HAOpPaHHSI YHHHOCTI a00 BCTYITy B Hif0 BCiX HOBHX ITOJATKOBUX
npaBwI. [TpuHIHI cTabIEHOCTI TOAATKOBOTO 3aKOHOIABCTBA IIepeOyBac y CKIIajli TAKOTO CTPYKTYPHOTO eJie-
MEHTY IIPHUHIIUITY BEPXOBCHCTBA IIPaBa, SIK IIPaBOBa BH3HaUEHICTh. CTa0lIbHICTh IOIATKOBOTO 3aKOHO/IABCTBA
nepenbavae 3aKOHHI OYiKyBaHHS IDIATHHUKA ITOJATKY IIOJ0 HE3MIHHOCTI IIPABOBOTO PEKUMY OIIOJATKYBaHHS.
BomHouac Taki 04iKyBaHHS BiJl 3aKOHOJABIISI MAIOTh YPIBHOBAa)KYBATUCH 13 IIPABOM JICPKaBH IIPUIMATH 3aK0-
HU BIIMOBIIHO JI0 CYCHUIbHUX (MyOIIYHUX ) IHTEPECiB, TOOTO HEOOXIAHO BPAaXOBYBATH COIiaNIbHI, MOJITHYHI,
CKOHOMIYHI, 0€3IIeKOBI YMHHUKH, SKi ICHYFOTh HA MOMEHT IIPHUHATTS 3aKOHOAABYOTO akTa. [IuTanHs momo
3aCTOCYBaHHS HOPM 3aKOHIB IIPO 3MiHY OyIb-SKUX €IEMEHTIB ITOJATKIB (300piB), sIKi IPUIHATI O€3 BpaxyBaH-
HST TEMIIOPATBHUX MEXK, BCTAHOBICHUX MiAyHKTOM 4.1.9 myHkTy 4.1 crarTi 4 [logaTkoBoro kozmekey Ykpai-
HU, HE TIOBUHHO BHPINIYBATUCS MUITXOM IPSMOTO 3iCTaBICHHS WX HOPM, OCKUTBKH IPHHIUI CTa0LTBHOCTI
Ili€ 1 3aCTOCOBYETHCSI B HEPO3PUBHOMY 3B’SI3KY 3 IHIIMMHE MTPaBOBUMH MpHUHIHNAMH [1].

[pouecyanpHa TUCKpEIisl MO0 BIUIMBY Ha aJMIHICTPATHUBHY TUCKPEIIO Cy0’ €KTa BIAIHUX MOBHOBA-
JKeHb 0OMEKCHA B pa3i MpOBeACHHs MyOnmiyHO1 (PiHAHCOBOT HONITHKH 3 METOK) BUPIIICHHS CKIAIHUX MOJi-
TUKO-€KOHOMIYHUX NMUTaHb. B ycix BUmagkax HeoOXiJHO 3BayKaTh Ha MPaBOBI MPUHLIMIIK: HAJIEKHOIO aJIMi-
HICTpPYBaHHs, CTA0UTHHOCTI, (hiCKaIBLHOT TOCTATHOCTI Ta 3arallbHOCTI ONONATKyBaHHS. 3MiHICHEHHH Y MeKaxX
JUckpelii BUOIp € 3aKOHHUM 1 He MiJyuiArae ckacyBaHHIO cyfoM. IlepeBipii miasisirae He CIpaBeSIUBICTh
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49i e(DEeKTUBHICTh, & BIAMOBIJHICTG MPUHHATOTO PIlICHHS MPUHIIMIIAM TIpaBa 1 IOPUJINIHHM HOPMaM MO0
BCTAHOBJICHOT IPOLEIYPH Ta BXKUTTS BCIX HAIGKHHUX KPOKIiB, BpaxyBaHHs (paKTHYHUX MEPEIyMOB, IPABHIIb-
HOCTI PaBOBOTO OOTPYHTYBaHHS TOIIO. B MpOTHIIC)KHOMY pa3i aIMiHICTPATUBHHN Cy/I MOXKE CKAaCyBaTH 4u
3MIHUTH PIlIEHHsI Cy0’ €KTa BIIaTHUX TOBHOBAXEHB. 3pOOJICHI ITiJ] Yac aIMIHICTPATHBHOT JUCKPEIiT TOMUIKA
€ MIJICTAaBOO JUIsl TAKOTO BUCHOBKY 1 MOBEPHEHHS CIIPABU HA HOBHIA PO3IIISL/IL.

BucHoBku. OTXe, TUCKPEIIiO MO0 peariamii myonigyHoT (iHAHCOBOI TIONMITUKHA B KOHTEKCTI 3aCTOCY-
BaHHS MIPHHIIUIY CTa0UIBHOCTI MOKHA 3/IIMCHIOBATH 3 ypaxXyBaHHSAM IIJIbOBOTO TIIYMadeHHS CHCTEMHU TIpa-
BOBHX PEryJISITOPIB, KOJIM MPABO3aCTOCOBHMUIT OpraH 00UpPaE TON PEryisTop, 3aCTOCYBAHHSI SIKOTO TIPHU3BE/Ie
710 GisTBII PO3YMHOTO Ta CIPABE/THBOIO Pe3y/IbTaTy. MaeThest po cybcniapHe 3aCTOCYBaHHS CaMOCTIHIX
PETYISTOPIB.

MoXHa BUOKPEMHUTH TaKi piBHI MPUHIUIIB: 1) HAAHAIIOHATLHMIA, 2) HalllOHATbHMA. [TpuiiMaroun 3ako-
HOJIaBCTBO PO HOPMATUBHI aKTH, TIOTPIOHO 3MICTUTH 1€pApXit0 HA MPHHIIUI BiJl HOPMH-3aKoHY. CTpaTeriaHo
MPaBWJILHO, SKIIO HOPMa 3aKOHY HE BIJIIOBIIa€ MPHUHIIMITY, TO HEOOXITHO BU3HABATH ii HEIIPABOMIPHOKO Ta
3aCTOCOBYBATH MPUHIIUIIH, [TAPATICITIHHO 3MIHIOIUH HOPMH 3aKOHY.

3 MeTor pealizailii HaloHAIBHUX 1 CyCHIbHUX iHTepeciB BepxoBHa Pana Ykpainu HajineHa nmpaBoM
3MIHIOBATH HOPMH 3aKOHY, TIPUHMATH HOBI 3aKOHH, sSIKi 3MIHIOIOTh TIPABOBE PETYJIOBaHHS, CyIepeyaqn 1o-
MepeHIM IOPUANIHUM HOpMaM. TaKuM YHHOM, aBTOMATHYHO NPHUITHHSETHCS [Iisi HOPM MONEPEAHIX 3aKOHIB.
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laaymko O.I. I'innuii piBeHb coniaabHOro 3a6e3neyeHHs ocid B YkpaiHi: npo0ieMu 3aK0H0IaBYO0-
ro MOHATI{HOTO anapary.

VY cTarTi nmpeacTaBieHo JOCIiKSHHS MPOOIEMHUX MTUTaHb MOHATIHHOTO arapary 3aKOHO/JIaBCTBa YKpa-
THH MPO JIepKaBHI COIIaIbHI CTaHIAAPTH Ta JIEP)KaBHI COIliajbHI TapaHTii B KOHTEKCTI e(heKTUBHOCTI peati-
3arlii mpaBa 0coOM Ha TIHWH piBeHb 11 comianbHOTro 3a0e3meveHHs. Ha mijcraBi aHamizy KOHCTUTYITIHHHUX
HOpPM, YMHHOTO 3aKOHOJAaBCTBa YKpaiHu Ta mpakThku KoHctutyiiitHoro Cymy YkpaiHu 3’sCOBaHO 3MICT
TaKWX TOHSThH, SK: JICPKaBHI COIiajbHI CTaHAAPTH, JACPKaBHI COIliaibHA HOPMATHBH, COIiajbHI rapaHTii,
OCHOBHI JIep)KaBHI COIialibHI rapaHTil, 1HII Jep>KaBHI COIliaJIbHI TapaHTii, COMiaabHI rapaHTii MATPUMKH.
3actocyBaBiiM (POPMaIbHO-JIOTTYHUNA Ta MOPIBHAIBHHNM METOJM JJIS 3’SICYBaHHS y3TO/DKEHOCTI MPaBOBHUX
HOPM, OOIpYHTOBaHO MOTpeOy peopMyBaHHS 3aKOHOIABCTBA, SIKE PETYJIOE cepy BCTAHOBJICHHS Ta 3aCTO-
CyBaHHS JIep)KaBHUX COIlIAIbHUX rapaHTiii B Ykpaini. HaronomeHo Ha mpo0iemi 3a0e3nedeHHs yHi(iKo-
BaHOCTI 3MICTy Ta OOCATY MOHATTS “‘COlliajbHI TapaHTii”, a TAKOXX KOPEIhOBAHUX 3aKOHOJABYHMX IMOHSTH.
JlocmipKkeHHS 1JTbOBOTO BUKOPUCTAHHS JICP)KABHUX COIIAJIbHUX TapaHTId y MexXaHi3Mi peaizaiii mpasa
0CcOo0M Ha T1JIHI YMOBH JKUTTS, CIIPUSIIO BUCHOBKY PO HEOOXITHICTh 3aKpIMJICHHS Ne(iHIMiT “0CHOBHE JiKe-
pesio icHyBaHHs mronuHu” y 3akoHi Ykpainu “TIpo jepskaBHi COIliaJIbHI CTaHAAPTH Ta JEeP)KaBHI COIiaJIbHI
rapaHTii”. 3’ICOBaHO, IO MOHSATTS “COlliajbHI BUIIATH”, SIKE BUKOPUCTOBYETHCS Y 3aKOHAX YKpaiHH, aKTax
OpraHy KOHCTUTYIIIHOT FOPUCAMKIIIT, MI3aKOHHUX aKTaX, 3BITaX MIHICTEPCTB, € HE OJIHAKOBHM 3a CYTHICTIO
Ta HAaNOBHEHHsAM. UWHHE HallioHaJbHE 3aKOHONABCTBO HE MICTUTH y3TOKCHOTO BHU3HAYCHHS Ta TEPEIIKY
“comianpHUX BUIUIAT . ] HeraTHBHO BiI0OpakaeThCs y MeXaHi3Mi 3a0e3MeUeHHS T'IHUX YMOB KUTTS 0COOH
3ac00aMH COIIATBLHOTO 3aXKCcTy. HaromomyeTnces, 1o NOHATTS “Bpas3iuBi KaTeropii oci0” mo3Havyae Tux ocio,
sIKi TepeOyBaroTh y CKIIQJHUX )KUTTEBUX O0CTaBHHAX Ta MAIOTh MPAaBO HA COIiaJIbHI MOCIYTH, a BiTaK HE
MOKe BUKOPHCTOBYBATHCS, Tiepenycim y pimennsx Koncrurynifinoro Cymny Yipaidu, 11 HO3HAYCHHS BCiX
Cy0’€KTIB IIpaBa Ha colliajbHe 3a0e3MCUeHHSI.

KurouoBi cjioBa: TijHI YMOBH JXUTTS, COlllalibHE 3a0e3IeueH s, TIHAH PIBEHb COLIaIbHOTO 3a0e3re-
YCHHS, JIepKaBHI COIlalIbHI CTaHJIAPTH, ICP’KaBHI COMiabHI rapaHTii, OCHOBHI MOTPEOH JIFOIUHH, Bpa3JIuBi
Kareropii oci0.

Halushko O.I. Decent level of persons’ social security in Ukraine: problems of legislative conceptual
apparatus

The article concerns research of problematic issues of conceptual apparatus of the legislation of Ukraine
on state social standards and social guarantees in the context of the effectiveness of the realization of
the person’s right to a decent level of social security. The author reveals the meaning of such notions as:
state social standards; social norms; social guarantees; the main state social guarantees; other state social
guarantees; social guarantees of support on the basis of the analysis of the constitutional norms, current
legislation of Ukraine and practice of the Constitutional Court of Ukraine. The author justifies the necessity
to reform legislation that regulates establishment and application of state social guarantees in Ukraine by
using formal-logical and comparative methods for clarifying the consistency of legal norms. The problem of
the insurance of ensuring the uniformity of the content and scope of the concept of «social guaranteesy, as
well as correlated legislative concepts is emphasized in the article. Researching of the targeted use of state
social guarantees in the mechanism of realizing the person’s right to decent living conditions, contributed to
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the conclusion of the need to consolidate the definition of «the main source of human existence» in the Law
of Ukraine «On State Social Standards and State Social Guarantees». The author clarifies that the notion
“social benefits”, which is used in the laws of Ukraine, acts of the body of constitutional jurisdiction, by-
laws, reports of ministries, is different in essence and content. Current national legislation does not contain
unified definition and the list of “social benefits”. This has a negative impact on the mechanism of ensuring
decent living conditions of a person by means of social protection. The author emphasizes that the definition
“vulnerable categories of people” refers to those persons who are in difficult life circumstances and have the
right to social services, and therefore cannot be used, especially in the decisions of the Constitutional Court
of Ukraine, to denote all subjects of the right to social security.

Key words: Decent living conditions, social security, decent level of social security, state social standards,
person’s main needs, vulnerable categories of people.

IMoctanoBka mpo6aemu. OHiew 13 1l yxBaneHHss KoHCTUTYIIT YKpaiHi BH3HAYEHO «3a0e3MeUeH-
HS TITHUX YMOB JXKATTS Jiofauam» (4. 4 TlpeamOyimm Koncrutynii Ykpainu) [1]. I xoua ropuauvHa npuposa
BcTymHOT yacTuHU OCHOBHOTO 3aKkoHY YKpaiHW MPOJOBKYE OyTH 00 €KTOM JUCKYCii BUCHHUX Ta MPAKTHUKIB
y cdepi KOHCTUTYIIHHOTO mpaBa [2, ¢. 44—48], ii akCiONOTIYHUN CEHC SK OPIEHTHPY, 110 BU3HAYAE 3arajibHy
CIPSIMOBAHICTh MPABOTBOPYOI JISUTLHOCTI Ta CTPATETiUuHUI HANPSAMOK KOHCTHTYIIIHHOTO 1 3aKOHOIABYOTO
pEryIoBaHHSI € 3araJbHOBU3HAHUM cepell TIPaBHUKIB [3, c. 6].

[Torpeba iHTeprpeTaliii “riIHUX yMOB KUTTS Y KOHTCKCTI 3a0€3MCUCHHS IPAKTUIHUX (BapTICHHUX) IXHIX
MTOKA3HUKIB K 00’€KTa KOHCTUTYIIHHO-IIPOTOJIONMICHOTO TOJIOBHOTO O0OOB’SI3KYy Jep)KaBU 3yMOBHJIA IOSIBY
KOHCTHTYIIIITHOTO ITOJaHH MO0 OQiliifHOTO TIyMadeHHs HaBeAeHoi HopMu peamOyan Korerurymii Ykpa-
Taum [1]. 3mict ct. 22 3aransHoi Tekapariii mpas Jitogauau [4], 4. 3 ct. 46 Korctutyii Ykpainu [1], cT. 2 3ako-
Hy Ykpainu «[Ipo jepkaBHi comiaibHi CTaHAAPTH Ta JCP>KaBHI COMIaIbHI rapaHTii» (1aii — 3akoH YKpaiHu
Ne 2017-111) [5], ct. 2 3akony Ykpainu «IIpo npokuTkoBuit MiHiMym» [6], pimierns Koncturymiiiaoro Cymy
VYkpainu [7], cBiIUHTH, 110 0A30BHMH Y MIPABOBIH KOHCTPYKINT “T1IHUI PiBEHb XKUTTSI 0codu y cepi corri-
QIIBHOTO 3a0e3IMeueHHs” € 3aKOHOaBY0 BCTAHOBIICHI JICPKAaBHI COIIalbHI CTaHAAPTH, BIAMIOBITHO O SIKMX
3IICHIOETHCS 3aI0BOJICHHST OCHOBHUX COIIaJIbHAX MOTPEO JIFOANHH.

Cran onpamnoBaHHs 3a3HaYCHOI MPOOIEMATHKHU CBITYHTH, IO TEOPSTUKO-TIPUKIIAIHI TUTAHHSI HOpMa-
THUBHOTO 3aKPITUICHHS i MPAaKTHYHOTO BUKOPHUCTAHHS ACP’KaBHUX COIIaJIbHAX CTAHIAPTIB Ta MOB’S3aHUX i3
HUMH JIep’KaBHUX COLIANEHUX TapaHTii OyIIN MPeIMeTOM HAyKOBHX TOCTIKEHb 3HAYHOI KITBKOCTI BUCHUX,
sik-oT: H.B. Bonorina, A.JI. Knmumenko, JI.}O. Manrora, I1.[1. [Muiunenko, C.M. Cunuyk, O.B. Tuiienko,
M.M. llymuno, O.M. Sporienko Ta iH. [IpoTe HasBHICTh YHHHHUX 3aKOHOIABYMX HOPM Ta MPAKTHKA IXHBOTO
MIPaBO3aCcTOCYBaHHS CBiqUaTh PO YMMAIy KUTBKICTh MPOOIEM, OB’ SI3aHUX 13 HEIOCKOHAJICTIO 3aKOHOIAB-
4Oro MOHATIHHOTO anaparty y 1ii chepi.

MeTo10 cTaTTi € 0XapakTepu3yBaTH HOPMHU 3aKOHOIABCTBA YKpAlHM Ha MPEIMET SKiCHOTO BU3HAYCHHS
HUMHU [TPABOBOIO MEXaHI3MY peatizailii KOHCTUTYIIHHOT 3acau “TiJIHI YMOBH KHUTTSA” THX 0Ci0, K1 3MyIIeH]
KOPHCTYBATHUCS 3aC00aMU COIIaJIbHOTO 32a0€3eUCHHSI.

Buxnaanx ocaoBHoro marepiay. [IpeamOyna 3akony Yipainu Ne 2017-111 okpeciroe 00CsT THX BiTHOCHH,
sIKl € 00°€KTOM HOTO BPETYIIOBaHHS. 30KpeMa, TYT BKa3yEThCs, IO 3aCTOCYBAHHS JIEPKABHUX COIIaTbHUX
CTaHIAPTIB Ta HOPMATHBIB CIPSIMOBYETHCS Ha Peaji3alilo OCHOBHUX COLIaIbHUX rapaHtii [5]. 3akoHOomaBua
JeiHIIis MOHATTS “Jep KaBHI COIllabHI CTaHIapTH’, BUKJIaeHa Y ¢T. 1 3akony Ykpainu Ne 2017-111 Bu3Ha-
Yae X, sIK BCTAHOBJICHI 3aKOHAMH, IHITUMH HOPMAaTUBHO-TIPABOBIMH aKTaMH COIliajbHi HOPMHU 1 HOPMaTHBU
a00 X KOMIUIEKC, Ha 0a3i SKuX (HOPMYIOThCS PiBHI OCHOBHHUX JICPKaBHUX COLlIaIbHUX rapaHTiii [5]. Hanauus
rpoMajsTHaM COLIANBHUX TapaHTId yIPOIOBXK YChOTO IXHBOTO KHUTTS HA OCHOBI BIOCKOHAJICHHS CHCTEMU
COIIIAIFHUX CTAHIAPTIB 1 MBI 33A€KIapOBAHO SIK MPUHITHUIT BHYTPIMIHBOI MOMITUKU YKpainu [8].

O0’exToM mi€l HAYKOBOI Ipalli € Aep>KaBHI COIalibHI CTAaHAAPTH COLIANBLHOTO 3a0e3mneueHHs. [amy3eBa
JIOKTpUHA MpaBa MoB’sI3ye peaiizalito mporojomreHoro ct. 46 Koncrurymii Ykpainu npasa ocodu i3 o0cTa-
BHHAMU, sIKi BIAMIOBITHO O HAI[IOHAJIFHOTO 3aKOHOAABCTBA KOXKHOI JepyKaBU MOPOKYIOTh 1HIUBITyaIbHI/
ciMeliHy couianbHy moTpedy (4u moTpebu) y 3acobax corianbHOro 3abe3neueHHs. DaxiBii Haykd mpaBa
COIIIAIEHOTO 3a0€3MEeYCHHS TO3HAYAIOTh X TEPMIHOM “‘comianbHi pu3uKn”. BeebGiuHO reHesnc Ta TuHaMika
PO3BHTKY TeOpii COLIabHUX PH3HKIB Yepe3 OOIPYHTYBAHHS iX, SIK TAKUX 00’€KTUBHHX (Di3i0NOTiUHHX Ta /
ab0 mMarepiaJbHUX BiAXWJIEHb HOPMAJIbHOTO PIBHS JKUTTS 0COOM y KOHKPETHIH JiepKaBi, 110 3yMOBJIIOIOTH il
couiajbHi norpedu, Oyna posmanyra C.M. Cunuyk [9].

[MizcTaBHICTH 3aCTOCYBaHHS 3aXO[IB COILIAJBHOTO 3aXUCTy 4yepe3 o(iliiiHe TIyMadeHHS HOPM 3aKOHO-
naBcTBa y pimenHsax KoncruryuiitHoro Cyny Ykpainu OB’ S3yI0Th 13 HEMOXKIJIMBICTIO 0CO0M (Hempauesaar-
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HUX WISHIB i1 ¢iM’T) OTpUMYBAaTH JOX1]1 BiJI 3A1MCHEHHS TPYJOBO1 isSUTBHOCTI, HOTO BTPATOX YK HEIOCTATHIM
piBHEM KHUTTEBOTO 3a0e3medeHns (a03. 3 . 3 motuB. yact.) [10]. A 3acana ct. 48 KorctuTy1ii Ykpainu Tpak-
TY€EThCS SIK 3000B’sI3aHHS JIeP>KaBU CTBOPUTH €(DEKTHBHY CHCTEMY COIIAJIBHOTO 3aXHCTy PI3HHX KaTeropii
0ci0, sika cripusiia O y3ro/DKSHHIO PIBHS IXHBOTO JKUTTSI 3 peaji3alli€ro mpaBa Ha TOCTaTHIN KUTTEBUI PIBCHD
JUIS HUAX Ta iXHIX ciMel IUISIXOM HaJlaHHS BIAMIOBIAHOTO COIIaJIbHOTO 3a0e3mneueHHs (a03. 4 1.11. 2.3 MOTHB.
gacT.) [11].

[TopiBHsIbHMI aHATI3 CT. CT. 46, 48 KoHcTuTy1il YKpainuy, ct. c1.1, 2 3akony Ykpainu «IIpo nmpoxxuTko-
BHI MIHIMYM», CT. CT. 2, 6 3akoHy Ykpainu Ne 2017-II1 miarBep/ukye Te3y, Mo JOCTATHIN )KUTTEBUN PIBEHB Y
HaI[IOHAJIPHOMY 3aKOHOJIABCTB1 KOPEITFOETHCS 13 IEPKABHUMHU COIIATbHUMH TapaHTisIMH.

[ToHATTA, MO NO3HAYeHE Yy 3a3HaueHOMY 3akoHi Ykpainu Ne 2017-111 ropunaHAM TEPMIHOM «COIiabHI
rapaHTii» BKHUBAETHCS Y PI3HUX MPABOBUX KOHCTPYKINAX Ta MOTPeOy€e MEBHUX 3ayBar 3 OISy Ha 00 €KT Ha-
moro JociiukeHHst. PaxiBIll 3 TEPMIHO3HABCTBA 00OB’SI3KOBOIO 03HAKOKO 3aKOHOJIABYOTO TEPMiHA HA3UBAIOTh
HAsIBHICTB YITKO OKPECIIEHOTO 3MICTy TIOHATTS Y opMi 3aKOHOIABYO1 edininii (Bu3Hadenns) [12, c¢. 170].

Bupuenns HopM 3akoHy Ykpainu Ne 2017-II1 cBiguuTh mpo mpoOiemMu yHi(hiKOBAHOCTI 3aKOHOJABYO-
IO TEPMIHOBKUBAHHS TIOHATTS «coliaiibHi rapanTii». CT. 1 nporo 3akoHy YKpaiHW 3aKpillJIFO€ BU3HAUCHHS
JICpXKaBHHUX COIIAIBHUX TapaHTiil yepe3 ixHiil mepenik. lle — BCTaHOBIICHI 3aKOHAMH MiHIMaJIbHI PO3MIipH
OIJIATH TIpalli, JTOXOJIB TPOMAJISIH, TICHCIHHOTO 3a0e3IeueHHs, COMiabHOI JOMOMOTH, MUIBIH, PO3MIpH iH-
IUX BUJIB COIIABHUX BUILIAT, Nepe0adeHi 3aKOHaMHU Ta THIIUMH HOPMATHBHO-IPABOBUMH aKTaMH, SKi
3a0e3Meuyr0Th PIBCHB KUTTS HE HIXKUUH B1JI TPOXKUTKOBOrO MiHIMyMy [S]. BapTo HaroaocuTu, mo moHsTTS
«JIepKaBHI COIiaIbHI TapaHTI» Ta COIialbHI BHITJIATH, sIKI HAITOBHIOIOTH HOTO 3MICT BIAMOBIIHO 10 3aKOHY
VYipainu Ne 2017-111 y 3akoHi Ykpainu, SKuii 3aKi1a/1a€ IPaBOBY OCHOBY 3aCTOCYBaHHS 0a30BOTO JICPKABHOTO
COIIaJIbHOTO CTaHIAPTy — MPOKUTKOBOTO MiHIMYyMY [6], GYHKIIIOHYIOTh BiIOKpeMyIeHO. [ npukiamy, ads.
2 Ta a03. 5 4. 1 ct. 2 3akoHy Ykpainu «IIpo IpOoKUTKOBUI MIHIMyMY», OKPECITIOIUN c(hepH 3aCTOCYBaHHS
MIPO’KUTKOBOTO MIHIMyMY, B OJTHOMY BHITA/IKy Ha3HBAIOTh CaMe MOHSATTS, a B IHIIOMY BKa3yIOTh Ha HOTO BHIHL.

CriBCcTaBUBIIH 3MICT CT. cT. 1, 16 3akony Ykpainu Ne 2017-111, BucHyemo, 10 JepKaBHi ColliabHi rapaH-
Tii MOKJTUKAHI IIOKPUBATH OCHOBHI IOTpedu rpoMaisiH. HaBeneMo minTBepKeHHsI, IATYIOUH HOPMHU 3aKOHO-
naBctBa: 1) y cT. 1 BKaszaHo, 110 «Ha 0a3i AepyKaBHUX COLIANBFHIX CTaHAAPTIB Ta HOPMATHUBIB BU3HAYAIOTHCS
PIBHI OCHOBHHX JICP)KaBHUX COIIAIBHUX TapaHTiiy»; 2) y CT. 16 3aKpilieHO 000B’I30K JIEP:KaBU rapaHTyBaTH
3a0e3MeueHHs] OCHOBHHX TTOTPeO TpPOMaJITH Ha PiBHI BCTAHOBICHUX 3aKOHOM JCP’KaBHHUX COINIaJbHAX CTaH-
JIApTIiB 1 HOPMATHBIB.

3rigHo 31 cT. 46 KoHcTuTymii YKkpaiHu NpsMUN 3aJIeKHHA B3a€MO3B’SI30K 13 MPOXKUTKOBUM MIHIMyMOM
nependavyeHo It COIiaTbHUX BUILIAT, SIKI € OCHOBHHM JDKEPEJIOM ICHYBaHHS JIOAWHU. UWMHHE 3aKOHOIAB-
CTBO HE MICTUTH JC(IHILIT MOHATTS «OCHOBHE JKEPENIO iICHYBaHHS JTFOMUHIY . DOPMYITIOI0UN MPaBOBI BUCHO-
Bk Koncturyniauii Cyn YkpaiHu Tako)K BUKOPHCTOBYE TEPMIH «OCHOBHE JKEPENO il icHyBaHH» [13],
oJIHaK O(IIIHHO HE TIIYMa4HuTh HOTO Ta HE BU3HAYA€ HOTO MPABOBI O3HAKH.

VY Pimrenni Ne 3-p/2018 cynoBuii opraH KOHCTHTYIIITHOT IOPUCIUKIIIT HATOJIONIYE Ha 000B 3Ky 3aKOHO-
JIABIIS T THIIMX OPTaHiB MyONIYHOI BIAJM CEpPell IHIIOTO «CTBOPIOBATH MEXaHi3MH, HEOOXITHI JJIs 3a]10BO-
JICHHS TIOTPeO» (agm. — GIOCYmMHs 6KA3IBKA HA O3HAKY «OCHOBHUX» nompeO), OMHOYACHO 3a3HAYAIOUH, IIO
«TIpH IIOMY TIOCHIICHA yBara Mae OyTH 30cepeKeHa Ha 0COOIHMBO BPA3IMBHX KaTeropisx ocid» (ad3. 1 m.
3 Mort. acrt.) [14]. Bpa3nuBi ocoOu 3riHO i3 3aKOHOJABCTBOM YKpaiHU € cy0’€KTaMu IpaBa Ha COIiaJbHUN
3aXHUCT, OTPUMYIOUH COIiaJIbHI MOCTyTH. [IOHATTS «Bpa3yuBi Kareropii ocio» mo3Havyae TUX 0ocio, sKi mepe-
OyBalOTh y CKIIAIHUX KUTTEBUX OOCTaBHHAX Ta MAIOTh IIPAaBO Ha cowianbHi mocayru (1. 3 4. 1 cr .1 3akony
VYxpainu «Ipo comianbhi mociyru» [15]). [IpaBoBi migcTaBu HaOyTTsA 0co0aMU BOTO IIPABOBOTO CTATYCY
nepenbaveHo m. 15 u. 1 cr .1 3a3HaueHoro 3akoHy YkpaiHu. A iX mepelnik He OXOIUTIOE BCi BUMIAJIKH, IO 3Y-
MOBITIOIOTh TIPABO Ha COIliabHE 3a0€3MEUCHHS/3aXUCT OCI0 BiMOBIIHO 710 3aKOHOJABCTBA YKpaiHH.

[ToHATTS colianbHi TapaHTil BUKOPUCTOBYETHCS U Y IHIIMX HOPMATUBHO-IIPABOBUX aKTaX 4M aKTax CyIo-
BOT BJIaJTM KOHCTHTYIIWHOT ropucAMKIii. [IpoBeeHu aHaTi3 CBIIYUTD, IO 3MICT Y KOXKHOMY KOHKPETHOMY
BUMAJIKY € HEOJTHAKOBUM a00 HeduiTKiM. HaBememo mpukiiam.

A63.3 4. 1cr. 1 r1acr. 17 3akony Ykpainu Ne 2017-II1 MicTATh TEpMIH «OCHOBHI JepKaBHI COLiaIbHI
rapasTii» [5]. JlocTaTHiii )KUTTEBUH piBEHb 0COOH, SIKHMiA TapaHTyeThes CT. 48 Koncturynii Yipainu, Biamo-
BiiHO J10 cT. 17 3akony Ykpainu Ne 2017-111, 3a0e3meuy€eThCsi CACTEMOI0 OCHOBHUX JIEPIKABHHUX COIIAILHUX
rapanTii. TakumMu Ha3BaHO: MiHIMAJIbHUN PO3MIP 3apOOITHOT IIaTH; MiHIMaJIbHUI PO3MIp MEHCIT 3a BIKOM;
HEOIOJAaTKOBYBaHHUI MIHIMYM J0XO/IB I'POMaJIsiH; PO3MIpH JepKaBHOI COLIANbHOI TOMOMOTH Ta 1HILUX CO-
uiajgbHUX BUILIAT [5]. BaxiuBo, 1110 npaBo Ha JOCTaTHIM KUTTEBUH PiBEHb HE MOB’SI3aHO 13 3A1MCHEHHAM
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BapTo HaromocuTH, 110 3aKOHOIABCTBO YKpaiHW HE MICTHTh aHi BU3HAYCHHSI, aHi MEepelliK «COMiabHIX
BUIUIATY», 110 BBAYKAEMO METOJOIOTIYHO HEMPABIIIFHIM B KOHTEKCTI IITHOBOTO MIPU3HAYCHHS HAJaHHS 0CO-
0aM OCHOBHHX JICP)KaBHUX COIAJIbHUX TapaHTid. TepMiH «collialbHI BHILIATHY Y CBOiX PINICHHAX BHKO-
puctoBye Korcrurymiitanii Cyn Ykpaiau. [IpoTe TyT Takok He BU3HAUEHO, SKi caMe BUTUIATH € COllIaTbHIMU
y TIpu3Mi 3a0€31eUCHHST HUMH T1IHUX YMOB JKHTTSI OCOOH, B T. 4. 1 3ac00aMH CHCTEMH COIialIbHOTO 3a0e31e-
yenHs (a03. 3 .. 2.1 mMoT. 4.) [16].

I3 anamnizy 3Bity MiHicTepcTBa (hiHaHCiB Ykpainu [17] mono 3abe3rnedeH s BUKOHAHHS 000B’sI3Ky HAIIOT
Jep>KaBU CTOCOBHO COITIalIbHUX BHIUIAT POOMMO BHCHOBOK, IO TAKWMH BH3HAUCHO: JCPXKABHY ITOTIOMOTY
CiM’SIM 3 TITBMH, Maja03a0e3IeueHnM CiM’sIM, TITSIM 3 1HBaJTIIHICTIO Ta 0c00aM 3 1HBaJIIJHICTIO 3 TUTHHCTBA,
«IMaKyHOK MaJTFOKay TOIIO, IMIJITH 1 )KUTIOBI cyOcuaii. HaBeneHwid iepeltik CBIUNTh, 10 WACThCS JIUIIE TIPO
BHIUIATH 32 PaXyHOK JICPKABHOTO OIOKETY.

Oxpewmo cr. 7 3akony Ykpainu Ne 2017-111 korkpeTusye chepy aepkaBHUX COIIaIbHUX rapaHTiil J0OXO1B
TpOMaJIsH, a caMe Ha3UBa€: OIUIATY Ipalli, BUILIATH 32 000B’SI3KOBUM JEP)KaBHIM COIiabHUM CTpaxyBaH-
HSIM, IIPaBO Ha OTPUMAHHS 1HITUX BUJIIB COLIaIbHUX BHILIAT 1 IEPKABHOT COIIAJIbHOT JIOTTOMOTH Ta X PO3Mi-
PiB, a TAaKOXX BU3HAYCHHS IPIOPUTETHOCTI HANPSMIB JICPKABHOT COIIATBHOT ITOJTITHKH.

I3 3micty ct. 9 3akony Ykpainu Ne 2017-111 BuriuBaroTh IepkaBHi COMiaibHI rapaHTii y cdepi ®KHUTI0-
BO-KOMYHAJILHOTO 00ciyroByBaHHs. Lle — minbru i3 (cyOcuIii JuTst) OTUIaTH KUTIOBO-KOMYHAITBHUAX TOCTYT
Ta )KUTIIA, SIKi CITIBBIIHOCHI JIOXOY JIOMOTOCIIOJIAPCTRA Ta KiJTbKOCTI HOTO YJICHIB.

«3abe3neyeHHs qepKaBHUX COIIaIbHAX TapPaHTIH JOCTaTHHOTO KUTTEBOTO PiBHS TSI KOSKHOTO0Y» 3aKOHO-
JIABYO BHU3HAUCHO SK MPUHIMIT (HOPMYBaHHS JIEpPKAaBHUX COIIATBHUAX cTaHmapTiB (abd3. 2 4. 1 ct. 3 3akoHy
VYkpainu Ne 2017-111). BogHouac, sik Iie IOHATTSI CITIBBIIHOCUTBCS 3a Kpyramu Eiinepa um uepes Oynb-siKuit
IHIIAN JTOTTYHAN METO KOPEJIAIiT ITOHSTH 13 1HITUM 3aKOHOJIABUMM MOHSTTAM — «JIepPKaBHI COIliaJIbHI rapaH-
Tii», 13 3MICTY HOPMATHBHOTO aKTy HE BUILINBAE.

Amnaui3 c1. 8 3akony Ykpainu Ne 2017-111 cBiAUnTh Mo JIeTai3aliiio e oJHOr0 BUIY FapaHTid — «Jiep-
JKaBHUX TapaHTii COIabHOI MiATPUMKI», sIKI BCTAHOBJIFOIOTHCS Ha IMIJICTaB1 IEPKaBHUX COIIaIbHUX HOP-
MaTHBIB y cepi HalaHHs CoIlialIbHUX MocyT. Y. 2 i€l cTaTTi MiCTUTh Mepetlik TakuX rapanTii. [TopiBHsB-
M TIeH TIepelTiK i3 BUAaMU IepKaBHUX COIIaIbHUX TapaHTiil, pOOMMO BUCHOBOK, IO CT. § 3aKoHy YKpaiHu
Ne 2017-111 He OXOITIOETHCS 3arajbHUM MOHITTAM «JIEP)KaBHI coIliaibHi rapanTii». Tox, O4eBHIHO, MO0
HUX HE 3aCTOCOBYETHCS FOPUIUIHUI MEXaHi3M BCTAaHOBJICHHSI ICP)KaHUX COIIaTbHUX TapaHTiMH.

Bapto BigzHaunTH, mo y 3akoHi Ykpainu Ne 2017-II1 3ycTpiyaroTbes TakoX Taki MOHSATTS, SIK: «IHIII
JIepKaBHi comianbHi rapanTii» (cT. 18), «1omarkoBi corianbHi rapanTii» (4. 3 ct. 19) [5]. Bukopucranus ix y
TEKCT1 3aKOHY HE 3aBXK/M Y3TOKYEThCS 13 3aKPIIJICHUM y CT. | TIOHATTSIM «JEepKaBHI COIlalIbHI TapaHTiiy,
110, HAa HAITy JYMKY, PO3MHUBA€E 00CAT MPABOBHX SIBUII, SIKI HUM OXOILTIOIOTHCSI.

SIKIIO CIIBCTABUTH BH3HAYCHHS MOHATTS «JCP)KaBHI COIiabHI rapaHTid» (K POJOBE TOHSTTS) Ta Iepe-
JIK IHIIMX JIEPIKaBHUX TapaHTiH, MPOCITiIKOBYEMO 3MICTOBHI HEY3To/pPKEHOCTI. JIJIst mpuKiiamy, cepes iHIIMX
JICpYKABHUX COIIAIbHUX rapaHTii nmepeadadeHo ctunenii. OHak, He BCl CTUIICH T CTYICHTIB (HaNPUKIIa/,
aKa/eMiuHi) BBA)KaTUMYThCSI COIliaJbHUMHE BHIUIATAMH 32 3aKOHOTABCTBOM YKpaiHH. 3 iHIIOTO OOKY, aHai-
syroun [lopsimox [18] Ta mpaBoBi mifcTaBU HaJaHHS COLIAIBHOI CTHITEH/IT, pOOMMO BHCHOBOK, III0 BOHA 32
MIPaBOBOIO MIPUPOIIOIO € COIIaJHHOI0 BUILIATOIO, & OT)KE — OCHOBHOIO JIEPKABHOIO COIIAIbHOIO TaPaHTIETO.
Binrak comianpHi cTHIIEH I, SIK 3aci0 coLiaabHOTO 3a0e3MEeUYeHHs BiIOBIIHOI KaTeropii CTyJCHTIB, MOKJIU-
KaHi 3a0e31e4uyBaTH T'IHAN PIBEHb 1X )KHUTTS.

VY Pimrenni Koncruryunitinoro Cyny Ykpainu (crpaBa mpo coIiaibHi rapaHTii) cepex GpopM coriarbHux
rapaHTiii Ha3BaHO JIMIIE MUTBIH Ta KOMITeHcamii. BogHovac, BiTOKpeMIIeHO Y IIbOMY PillleHHI PO3IIILAA€THCS
MPaBO Ha COMiaIbHHUN 3aXHCT, 3apO0ITHY TUIATY, MMiJIbIH, KOMITEHCaIllil, rapaHTii (a03.5 .. 3.1) [20], mo 6e3-
YMOBHO cynepednTs HopMaM 3akony Ykpainu Ne 2017-111. Takox HarojouryeTbes, o 3yMUHEHHS HOpMa-
THBHO-TIPABOBHUX AKTIB, SKi BU3HAYAIOTh Pi3HI BUJIU COLIATbHHUX TapaHTId, € MPSIMHUM MMOPYIICHHIM KOHCTH-
Tyuiitnol Hopmu ctT. 48 Koncrutymii Yipainu [19]. YV inmomy x Pimenni Ne 5-pr/2002 Korcturyuiitanit Cyn
VYkpainu cynepednuts co0i Ta KOHCTATYE, IO ST 3HAYHOI KUTBKOCTI TPOMAISTH YKpaiHu MiTbTH, KOMITEHCAIIT 1
rapaHTii € JOAaTKOM JI0 OCHOBHUX JDKEPEIN iICHYBaHH: Ta 000B’SI3KOBOIO CKJIAI0OBOIO KOHCTHTYIIITHOTO IIpaBa
Ha 3a0e3MeUeHHS )KUTTEBOTO PiBHS BiMOBIIHO 10 CT. 48 KoHcTuTyIiT YKpainu, IKuil He MoXe OyTH HHKIUM
BiJ] MPO>KUTKOBOTO MiHIMyMY, BCTaHOBJICHOTO 3aKOHOM [20].

Cucremuuii ananiz HopMm 3akoHy Ykpainu Ne 2017-111 cBiquuTh npo 3HaUHY KUTBKICTh M 1HIIKUX HEBIAMO-
BilHOCTEH Y TXHBOMY 3MICTi LIOZ0 BUKOPUCTAHHS 3aKOHOJABUOI TEPMiHOJIOrI, 1110 0€3yMOBHO BIUIMBAE Ha
e(PeKTUBHICTH NMPABOBOI0 MEXaHI3My 3a0e3IeUeHHs IPOMajsTHaM B YKpaiHi iIHOTO PiBHS COIaJbHOIO 3a-
Oe3neuenHs. Haiinepiue, 3akoHogaB4a qediHilis «IepKaBHUX COLIaIbHUX CTaHAApTiB» (4. 1 cT. 1) MicTUTD
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JIBA CKJIJI0BI €JIEMEHTH: COIialIbHI HOpMHU Ta HopMaTtuBU. OJHAK, Al y TEKCTI 3aKoHy YKpalHH 3ycTpidae-
MO KOHCTPYKIIIIO «JIepKaBHI COIliabHI CTaHAAPTH Ta HOPMATUBM», IO CIIiJI TPAKTYBaTH, K JIBa BiIOKpEM-
JIeHI KOMITOHEHTH, KOJKCH 13 IKHX Ma€ BIacHE MUTHOBE MTPU3HAYCHHS. 30KpeMa Taka 3aKOHO/IaBua KOHCTPYK-
IisT 3yCTpIvaeThes y CT. CT. 2, 3, 5 3akony Ykpainu Ne 2017-111. [To3uriitHo, mo cT. 1 oKpeMo 3aKpiIuToe
BH3HAYCHHS HOPMaTHBiB BUTpaT ((piHAHCYBaHHS), SIKI € TMOKa3HUKOM BUTPAT 3 OIOIDKETIB Ha 3a0e3IeueHHs
3aJJ0BOJICHHS TOTPEO (asm. — ne 3a3naueHo wuix ma Akux nompeo6) Ha PiBHI, HE HIDKIOMY BiJl IepKaBHUX
COIIaJIbHUX CTAHAAPTIB Ta HOpMamueie [5].

[o-npyre, y 3akoni Ykpainu Ne 2017-111 neramizoBaHe MOHSATTS «COIiallbHI HOPMH Ta HOPMATHBH
(4. 4 cr. 1). BinmoBijHO 10 CT. 9 TEPMiH «COIiabHI HOPMH KHUTIA» XapaKTEPHU3Y€E BEIUINHY KUTIOBOTO
MPUMIIICHHS, 3 OIUIATH SKOTO Jiep)KaBa HaJla€ IMUJIbIH Ta BCTAHOBIIOE cyOcuaii. I3 3micty cr. 10 podbumo
BHCHOBOK, 1[0 COIliaJIbHI HOPMU 3a0€3MEeYCHOCTI HACCIICHHS MOCITyTaMH 3B 3Ky, 3 OIUIATH SIKUX JcprKaBa
HaJIa€ MiJbTH, € CKIIAJ0BOIO JIEPKABHOTO COYIANbHO20 HOpMamugy y cepi TpPaHCIIOPTHOTO 00CITyroByBaH-
Hs1. Tox MpOCIIIKOBYEMO HEBIIIMOBIIHICTh MK 3aKOHOJIABUMMH JC(iHIIIIMA OCHOBHHMX TOHSATH Ta 3HAa-
YEHHSIMHU, 13 SIKUMH 1[I TIOHATTS BUKOPHUCTOBYIOTBHCS Y TEKCTI 1IbOro K 3akoHy Ykpainu Ne 2017-111 [5]. Bei
1HII TTOKa3HUKH, TIOB’sI3aH1 13 BU3HAUCHHSAM PO3MIPY JIEPKaBHHUX COIIaIbHUX CTAHIAPTIB MMO3HAYAIOTHCS
TEPMIHOM «coliaibHi HopMatuBu». CT. 4 3akony Ykpainu Ne 2017-111 po3pi3Hsie HopmaTHBH: (32 Xapak-
TEpPOM) HOPMAaTHUBHU CIIOXKMBAHHS, HOPMATHBH 3a0€3NCUCHHS, HOPMATUBU JJOXOAY, (3a piBHEM) HOpMAaTUBU
PaIioHAIBHOTO CIIOKMBAHHSI, MIHIMAJIBHOTO CIIOKMBAHHS, CTATUCTHYHI [5]. AHaTi3yr0ul 3aKOHOIaBYi Jie-
(hiHIIIT KO)KHOTO 13 BUJIIB Y B3aEMO3B’SI3KY 13 3MicTOM HOpM 3akoHy Ykpaiau Ne 2017-111, po6umo BHCHO-
BOK, II0 YCepEAHEHI MOKa3HUKU OOTPYHTOBAaHMX IHIMBIAyalbHUX IMOTPEd 0COOM y XapdyBaHHI, TOBapax,
JKUTII Ta MOCITyTaX OXOIUTIOIOTHCS TOHATTAM «COIlialbHa HOPMay, a JaHi 010 HeoOXiTHOTO 3a0e3eUeH-
Hs TPOMaJISTH (SIK KOJIEKTUBHUH MOKAa3HHUK) OCBITHIMU, MEAHYHIMH, KOMYHAJIEHUMH TIOCITyTaMH, OY€BHUTHO
00’eTHAHHI TEPMIHOM «HOPMATHUBI).

BucHoBku. Pearizalliss KOHCTUTYIIIHHOTO 00OB 3Ky JiepyKaBu y cdepi 3a0e3MeueHHs T1IHOTO PiBHS CO-
[iaFHOTO 3a0€3MEUYCHHS SIK CKJIAJOBOI TiTHUX YMOB JKHTTS KOXKHOTO, 0a3yeThCsl MepenyciM Ha SKiCHOMY
3aKOHOIABYOMY TOHATIHHOMY amapari, SIKAi, 31 CBOro OOKY, CIIPHATHME BH3HAYCHOCTI 3MICTY JI€p»KaBHOTO
3000B’s13aHHS Y IPABOBOMY Ta €KOHOMIYHOMY acriekTax. UmHHui 3akoH Ykpaiau Ne 2017-111 3 omsiny Ha
HaBEJICHI Y CTATTi apr'yMEHTH MOTPeOy€ MOOMPAIIOBAHHS y YACTHHI YiTKOCTI 3aKOHOIABUMX BU3HAYCHB TAKUX
TTOHST, SIK «COIIaJbHI FrapaHTil», «OCHOBHI IepP>KaBHI COIiaJIbHI TapaHTii», «COIialIbHi HOPMaTHBH, «COITi-
aJbHI BUTUIATHY, & TAKOK CYMIXKHHX ITOHSTh, SIKI BU3HAYAIOTh IXHIH 3MICT.
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JApoduu 1O.B. IloHsTTSI Ta OCHOBHI 03HAKM a/IMiHiCTPaTHBHOI BiAMOBiIaILHOCTI: aHAJI3 cyyacHOI
aJMiHICTPATUBHO-NIPABOBOI JIiTepaTypu.

VY cTarTi aBTOPOM 3a3HAYCHO JESKI MPUHIMIIOBI TE3W 3 MPHUBOIY CYTHOCTI aJIMiHICTPAaTHUBHOI BiJIOBI-
JATBHOCTI. 30KpeMa, BU3HAYCHO, 110 B CYYaCHUX KOHIICHIIISX aJIMIHICTPAaTHBHOT BIIMOBITaIbHOCTI aKTyallb-
HOFO BHUSBIISIETHCS MPOOIIeMa OIIHKY TPaBa 13 3aralbHUX CUCTEMHO-(1710COPCHKUX TTO3HUIIIH, IO BiToOpakae
3arajibHi 3aKOHH Ta MIPHHIUIHN OYTTS COIIyMY, IHTETPYIOUYH CyOCTaHIIHHI Ta (PeHOMEHAIBbHI XapaKTepUCTH-
KH COITIaJIbHO-TTPABOBOT PEATbHOCTI, KA BKJIFOYA€ TEOPETHUKO-METOAOIOTIYHI KPUTEPIl OIMIHKY TpaBa MI0I0
abcomoTHOTO (ITpaBoBa CyOCTaHINIS) Ta MOX1THOTO TOPSIKY (ONTHMaJIbHI BUMOTH COIIaIbHOI peaabHOCTI,
30Cepe/DKEHI B TPAJAUIIHHOMY MEHTAITITETI).

ABTOPOM MIJATPUMAHO TE3y MPO Te, 110 OTHIEO 3 BaJl aIMIHICTPATHBHO-ICJIIKTHOTO 3aKOHO/IABCTBA € HOP-
MaTHBHE 3aKPITUICHHS ITOJIOKESHHS I[0JI0 MOYJIMBOCTI BCTAHOBJIICHHSI CKJIa/Iy MPOCTYIIKY 1 BiIMOBIIATBHOCTI
3a Oro BUMHEHHS, a TAKOXK 3aCTOCYBAaHHS BIAMOBIIHUX HOpM 3a Mexkamu KYnAIL. Takuit miaxizg jgo moOy-
JIOBH 3aKOHOJIABCTBA PO aJMIHICTPATUBHY BIAMOBIJAIBHICTh € YMOBOK BUHUKHEHHS KOJI31H, K1 (DaKTHIHO
JIUCKPEMTYFOTh SIK 3aKOHOJIABIIA, TAK 1 TPaB0O3aCTOCYBaAbHUKA. AKIIEHTOBAHO HA TOMY, 1110 a/JIMiHICTPATHBHI
MIPaBOTIOPYIIICHHS € CYCIIIBHO IIKiJUTMBIMH, aHTUTPOMAICHKIMH SIBUIIAMH. BU3HAHHS aIMiHICTpaTHBHUX
MPaBOMOPYIICHB CYCIIIBHO MIKINTMBUMH, & HE CYCIUIBHO HEOC3MEUHUMH € THM KPUTEPIEM, 32 JIOTIOMOTOFO
SIKOTO CTA€ MOYKITBHM PO3MEKYBAHHS 3II0YHMHIB Ta aJIMIHICTPATHBHAX MIPABOIIOPYIICHB.

Ha mincraBi BUKIIaIeHOTO, aBTOP BBAXKAE, 110 aJMIHICTPATHBHA BiJNOBIJAIBHICTh € KOMIUIGKCHUM ITpa-
BOBUM MEXaHI3MOM pearyBaHHs JeP)KaBU Ha IPOSIB aJIMIHICTPATUBHOI MPOTUIIPABHOCTI, 1[0 MICTHTh MaTepi-
QIIEHO-TIPABOBI MiZCTABH Ta MPOLECYATEHUH OPSIOK MMPOBAKEHH y CIIpaBaX PO aIMiHICTPATHBHI ITpaBo-
nopymeHHs. OCHOBY aJIMiHICTpaTHBHOI BiJIIIOBIIAJIBHOCTI CKJIaIal0Th JTU(epeHIliiioBaHa aaMiHiCTpaTHBHA
MPOTUIIPABHICTE, CKJIA]] aMiHICTPATUBHOTO MIPABOIIOPYIICHHS; aIMIHICTpaTHBHE TIOKapaHHs (MaTepialbHO-
MIPaBOBHH acIeKT) 1 mpoIiecyaabHa GopMa.

KurouoBi ciioBa: ajMiHicTpaTHBHA BIAMOBIIAIBHICTD, aIMIHICTpAaTHBHE MTpaBonopylieHHs, Kogeke mpo
aJIMIHICTPATUBHI PABOMOPYIICHHS, O3HAKH, CYCITIbHA IIKIIJTUBICTb.

Drofych Yu.V. Concepts and main signs of administrative responsibility: analysis of modern
administrative and legal literature.

In the article, the author states some principle theses regarding the essence of administrative responsibility.
In particular, it was determined that in modern concepts of administrative responsibility, the problem
of assessing law from general systemic and philosophical positions, which reflects the general laws and
principles of society, integrating the substantive and phenomenal characteristics of socio-legal reality, which
includes theoretical and methodological criteria for assessing law in relation to absolute (legal substance) and
derived order (optimal requirements of social reality, concentrated in traditional mentality).

The author supports the thesis that one of the defects of the administrative-delict legislation is the normative
consolidation of provisions regarding the possibility of establishing the composition of a misdemeanor and
responsibility for its commission, as well as the application of relevant norms outside the Criminal Code. This
approach to the construction of legislation on administrative responsibility is a condition for the occurrence
of collisions, which actually discredit both the legislator and the law enforcer. Emphasis is placed on the
fact that administrative offenses are socially harmful, anti-social phenomena. Recognizing administrative

18



HayxoBwii BicHuk Ykroponcskoro Hamionansaoro Yuisepcurety, 2022

offenses as socially harmful, and not socially dangerous, is the criterion by which it becomes possible to
distinguish between crimes and administrative offenses.

On the basis of the above, the author believes that administrative responsibility is a complex legal
mechanism of the state’s response to the manifestation of administrative wrongdoing, which contains material
and legal grounds and the procedural order of proceedings in cases of administrative offenses. The basis
of administrative responsibility is differentiated administrative wrongdoing, composition of administrative
offense; administrative penalty (substantive legal aspect) and procedural form.

Key words: administrative responsibility, administrative offense, Code of Administrative Offenses, signs,
public harm.

IMocTanoBKa Mpo6JjieMHu y 3arajdbHOMY BHIJISIAI Ta ii 3B’A30K i3 BaKJIMBUMH HAYKOBUMH 4H MpPaK-
THYHUMH 3aBIaHHAMU. OJHUM 13 JIIEBUX 3aXO0JIiB MiJTPUMAHHS MIPABOMIOPSAKY B JIEpXkKaBi € 3aCTOCYBaHHS
3axO0JliB aIMIHICTPATHBHOI BiJIMOBIIAJIBHOCTI, OCKUIBKH caMe Iel IHCTPYMEHT BIUTUBY Ha CyCIiJIbHI BiJHO-
CUHH, MOBENIHKY (i3MYHHUX 0CI0 Ta MisUTBHICTh IOPUINIHHUX 0CI0 TOIIO HAWYACTIIIe BAKOPUCTOBYETHCS Op-
raHamu myOnigHoi aamMinicTpamii. [IpoTe, MOHATTS aJMIHICTPATUBHOI BiIOBIIATBHOCTI 11 3MICT Ta 00CsT
JIO CBOTOJTHIITHBOTO Yacy 3aJIMIIAETHCS OHUM 3 HAHOUIBII CyNepewINBUX Ta MPOOIEMHUX MUTaHb YKpaiH-
CBhKOI aJIMiHICTPaTHBHO-TIPaBOBOI Hayku. [locTiiiHi auckycii 3 1iel mpobiiemMatnku 00yMOBIICHI TIEpIIl 3a BCe
JOCTaTHRO MOMIMPEHOIO MPAKTUKOI0 HOTO BUKOPUCTAHHS Y IOPUAMIHO-TIPABOBIM, IPAaBO3aCTOCOBHIH MisiTb-
HOCTI, TO-JIpyre — HeBU3HAYCHICTIO B MOBHIM Mipi 3 OOKY 3aKOHOMABIIS, OCKIILKH BUKOPUCTOBYETBCS IEH
TEpMIH y YHCIIEHHUX HOPMaTHBHUX aKTaX, IPOTE HEMA€e HOTO0 HOPMATUBHOTO BU3HAYCHHS.

AHaJi3 ocTaHHIX JoCTiIxKeHb i my0aikaniii, B SIKUX 3aM04aTKOBAHO PO3B’sI3aHHSA JaHOI Mpooie-
MH i Ha fAKi CMPACThCS ABTOP. Hp06neMa MOHATTS Ta O3HAK aIMiHICTPAaTHBHOI BiNOBINATBHOCTI — HE
HOBA B aJIMiHiCTPaTHBHO-AENIKTHOMY MpaBi. [i JOCIiIKEHHIO IPUCBATHIN CBOi POOOTH TaKi BUEHi, AK:
B. ABep’sHoB, B. bensenko, 0. butsk, B. I'apamniyk, €. I'etbman, 1. Tonocuivenko, I1. JlixrieBcbkuit, P. Ka-
moxaui, J1. KoBanenko, 1. Komiymiko, T. Komomoens, B. Kosmakos, A. Komstok, C. Ky3niuenko, O. Ky3pmeHko,
B. Kyii6ina, €. Kypinuuid, /. JIyk’staens, I1. JTlrotikos, O. Mukonenko, B. Mopos, }0. Onimuk, C. IleTkos,
I'. ITucapenko, /1. Ipuitmadenko, B. Pa3zsanoscrkuii, O. Psouenko, A. CeniBanos, C. Crenenko, B. Tumo-
myk, A. llIkomuk, 1. [llomnina Ta iH.

dopmyaBaHHA ijeii cTaTTi (MocTaHOBKA 3aBaaHHs). Ha miicTaBi aHamizy pi3HOMaHITHHX TOYOK 30DY,
HOPMAaTHBHUX JKepel c(HOPMYITFOBATH MTOHATTS Ta OCHOBHI O3HAKH aIMiHICTPATUBHOI BiIIOBIAaIbHOCTI.

BukJiiax ocHOBHOTO MaTtepiajy A0caizkeHHs. SIk 3a3Hayae OUTBIIICTh HAYKOBIIIB Ta (haXiBIiB-aJMiHi-
CTPATHBICTIB, CHCTEMa HOPM, SIKa PETYJIIO€ BITHOCHHHU aJMiHICTPATUBHOI BIAMOBIAAIBLHOCTI, HE TUBJITYHCH
Ha yncieHHl 3MiHu B Komekci Ykpainu npo ajMiHICTpaTHBHI MPaBOMOPYIICHHS, HE BIAMOBIAae morpedbam
chorosieHHs. Jliarna3oH 11 MO3UTHBHOTO, OPraHi3yro4yoro BIUTMBY 3HAYHO IMUPIINHA HIK MyOIiuHe yIpaBIiHHS 1
3ayimae 0arato CTOPiH B3a€EMOBIJTHOCHH OPTaHiB JIEPXKaBH 3 TPOMAJITHAMH, FOPHIUIHUMHU 0COOaAMHU.

OJMH 13 IPOBITHUX YKpaiHChbKUX yueHux-aaminictparusicTiB C.T. Tonyapyk 1e y 2007 porti migKpeciro-
BaB, 110 3aX0JlaMH aIMIHICTPATHBHOT BIMOBIAILHOCTI HATENEP 3aXUIIAE€ThCS BEIIMKUNA MAaCHB Pi3HOMAHIT-
HUX CYCHUIBHUX BIJJTHOCHH, 110 CKJIQJAF0ThHCS ITiJ] IEF0 HOPM aJIMiHICTPaTHBHOTO MpaBa, a TAKOXK 1HIIKX Tpa-
BOBHX rayry3eil epeBakHO B YIPaBIIHCHKIN cdepi, y TOMY YHCii y cdepi OXOpOHH IPOMAICHKOTO TOPSIKY
Ta POMAJICHKOI Oe31eKH, OOPOTHOU 3 PI3HUMHE MPABOMIOPYIICHHSIMHI HA TPAHCIIOPTI, B TATy31 OXOPOHU IIpaili
Ta 370POB’Sl HACEJICHHS, OXOPOHH IPUPOJIH, 3aHTTS I AMPUEMHHUIIBKOIO MisTIbHICTIO, Y chepi 3a0e3meueHHs
BCTAHOBIICHOTO MOPSIKY YIPABIiHHS, OOPOTHOH 3 KOPYIIIHHUMU TposiBamMu Ta iH. ChOTO/IHI [Ie HAWITOIH-
PEHINMK BUJ IOPHIMYHOI BIAMOBINAIFHOCTI B IPABOBIH CHCTeMi YKpaiHH, MPaBOOXOPOHHA POJb SKOTO Y
00poTHOI 3 HAHMACOBIIIIMMHU TPOTUIIPABHUMH JISIHHAMH, SIKHMH € aJIMIHICTPAaTUBHI MPOCTYIKH, MOCTIHHO
3pocrae. [l{opiuno B YkpaiHi 10 aAMiHICTPaTHBHOI BiAIIOBINATBHOCTI MPUTATY€ETHCS On3bko 10 MITH mpaBo-
mopymHuKiB [1, c. 57].

3 BUIIE3a3HAYCHOIO ITO3UINEI0 MU MTOBHICTIO MOTODKyeMocs Ta miarpumyemo nymky K.C. Benbcbkoro,
SIKMH 3a3HAYAE, MO «IJIs TOTO 100 MOHSTTS BUKOPHCTOBYBAIOCS Y CYCIUTBCTBI €(PEKTUBHO, 3araM’ ITOBYBa-
JOCH JIOIBMH, CTaBaJ0 YaCTKOIO iX MPaBOCBIIOMOCTI, HOMY MOTPiOHO NaTH BU3HAYCHHS y 3aKOHOIABUOMY
akTi» [2, c. 20].

Yunanii KYnDAITIL sikuid MiCTUTB po3Iit 2, IO Ma€e Ha3By «AIMIHICTPAaTHBHE MPaBOMOPYIICHHS 1 aMi-
HICTpaTUBHA BIMOBIAJIBHICTEY, Y CT. 9 chopMyntoBaB 03HAUEHHS aIMIHICTPAaTUBHOIO MIPABONOPYLICHHS, B
SIKOMY 3HOB-TaKH BHKOPHCTOBYETBCS ME(iHILlisA «aIMiHICTpaTHBHA BiIIIOBIIANBHICTEY, PoTe Yy cT. 23 KVY-
ATl 3akoHO1aBeIh OOMEXKHBCS BKA3iBKOIO JIMINIE HA TE, 10 MipOI0 aJIMiHICTPATHBHOI BiJIMOBIAIBHOCTI €
aJMIHICTPATUBHI CTATHEHHSI, HE BUSHAYMBIIIH MMOHSTTS «aMIHICTPATUBHA BiJIOBIIAIBHICTHY.
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BpaxoByroun 3a3HadueHi 00CTaBUHH CIPOOYEMO TTpoaHalli3yBaTH Pi3HI MOIVISIIA TEOPETHKIB TIpaBa, BUe-
HUX-aJMIHICTPATUBICTIB HA TIOHATTS Ta 3MICT aIMiHICTPATHBHOT BiIITOBI1aILHOCTI.

B 3anexHocTi BiJ (GyHKIIOHAILHOTO NPU3HAYEHHS, TOOTO Ti€l PO, Ky MOBUHEH BHKOHATH THCTHUTYT
aJIMiIHICTPAaTUBHOI BianoBigaibHOCT, J[.M. JIlyk’ssHe1b BUIUISAE TPH 11 KOHIICTIIIIT:

1. OXOpoHHY — aJMIiHICTPaTHBHA BIIIOBITABHICTD BHKOHYE (DYHKIIIO OXOPOHH 0araTboX BHJIIB CY-
CIUIBHUX BIJIHOCHH BiJl TPOTHIIPABHUX MOCSTaHb, B OCHOBI, SIK 3a3HaYa€ BUCHHM, MTOJIOKEHHS 3aKpIiIUICHE y
KVYnAIl, 3rijiHo 3 SIKHM 3aKOHO/IaBCTBO NPO aJMIHICTPATUBHI MPABOMIOPYIICHHS Ma€ 3aBJIaHHIM OXOPOHHY
CYCIUIBHOTO JIaJTy YKpaiHH, BIIACHOCTI, COIIabHO-€KOHOMIUHUX, OJITHYHNX Ta OCOOMCTHUX ITPaB 1 CBOOO
TPOMAJISTH, a TAKOXK MPaB Ta 3aKOHHUX 1HTEPECIB MiMPUEMCTB, YCTAHOB 1 OpraHi3alliii, BCTAHOBJIEHOTO TI0-
PAAKY YIPaBIiHHSI, IEPKABHOTO 1 TPOMAJICHKOTO MOPSKY, 3MIITHEHHS 3aKOHHOCTI, 3a1I00IraHHs MPaBoIopy-
IICHHSM, BUXOBaHHS IPOMAJISTH Y JIyCl TOUHOTO 1 HEYXMIIbHOTO nojepxkanHs KoHcTuTtymii i 3akoHiB YKpaiHu,
MOBArd JI0 MpaB, YeCTi 1 TIHOCTI 1HITUX TPOMAJISH, JO MPABWII CHIBXKUTTS, CyMJIIHHOTO BUKOHAHHS CBOIX
000B’S3KiB, BIAMOBIAAILHOCTI TIEPEJT CYCITIIBCTBOM.

2. KapanbHy — CTOCYETBCS aIMIHICTPATHBHOTO CTSATHEHHS, [0 HAKJIAJAETHCS 32 BUYMHEHHSI aJIMiHICTpa-
THUBHOTO TIPABOIMOPYIIEHHS 1 SIKE € MIPOIO BIJNIOBIJAIILHOCTI Ta MIOKAPAHHSAM IPABOMIOPYITHUKA 38 BAMHCHHS
MPOTUIPABHOTO, KaPAIEHOTO T4 BUHHOTO [TisTHHSI.

3. YIpaBniHChKY — /IMiHICTPATHBHA BIAMOBIAAIBHICT BUCTYIIAE, 3 OTHOTO OOKY, SIK HEOOX1THUN €lIeMEHT
MeXaHi3MYy JIep)KaBHOTO YIIPABIIIHHS 1 € PI3HOBUJIOM JIepKaBHO-YIIPABIIHCHKUX BIIHOCHH, a 3 1HIIIOTO — 3aCO-
0OOM OXOPOHH BCIXCYCHUIBHUX BiTHOCHH, SIKi BIITHOCSTHCS 710 cepH Aep>KaBHOTO yrpaBiiHHsA |3, ¢. 59-62].

Ha marr norisiz, 3a3HaueHa MO3UIIS € JOCTAaTHBO apryMEHTOBAHOIO, BPAXOBYIOUH 0araToacreKTHICTh CaMOTro
TTOHSTTSI «&JIMIHICTPATHBHA BIIMOBITAIBHICTEY, IPO M0 CBITYATH YMCIICHHI HAyKOBI pOOOTH MPOBIIHUX BUCHHX.

B anMiHicTpaTHBHO-NIPABOBIM JIiTepaTypi MPHWHATO BH3HAYATH aIMIHICTPATHBHY BiIMOBITAIBHICTh SK
OCOOJTMBUI BHJ] FOPUINYHOI BIIIMOBIAAIBLHOCTI 31 BCiMa NPUTAMaHHUMU i O3HAKaMH, MPOTE MAIOYH TEBHI
0COONMBOCTI, BPaXOBYIOUH KOJIO THX CYCIIIJIPHUX BITHOCHH, Ha SIKi BOHA MO)Ke OyTH mormmpeHa. Tpaauiii-
HUMU BBRXKAETHCS JIBA IIJIXOH, SKI PO3IVISIAIOTH aIMIHICTPATHBHY BiJIMOBIIANBHICTD SIK PETPOCICKTHBHY
(neraruBHY) a00 MepCNeKTUBHY (IO3UTHUBHY ).

VY 3MICT «ITO3UTHBHOD» BiNOBITAIEHOCTI BXOJUThH CAMOCTIMHA i HII[IaTUBHA JISUTBHICTh Y PaMKax Ipa-
BOBUX HOPM 1 THIX iJIeaJiB, JUIsl JOCATHEHHS SIKMX BOHHU BHIaH». «[103UTHBHA» BiJIMOBIIABHICTE BHHUKAE
«BXKE TOI, KOJIH JIFOMUHA TIPUCTYIA€E 0 BUKOHAHHS CBOIX 00OB’SI3KiB, a HE TOMI, KOJH BOHA IX HE BUKOHYE
abo nie Bcyneped HUMY [4, c. 28].

Ha nymxy JI.P. HanmBaiiko, O3UTHBHA FOPUINYHA BiAIIOBINANBHICTE Cy0’€KTa — IIEPBHHHE, & PETPOCIICK-
THBHA — BTOPUHHE BIJHOIICHHS FOPUMYHOI BiIMOBIIATBHOCTI; TIEPIIE € OHIEIO 13 IEPEAyMOB BUHUKHEHHS
Ipyroro. PeTpocnekTrBHa I0pUANYHA BiIIOBIIATBHICTh HACTAE CaMe TOMY, IIIO IO IPaBOIOPYIICHHS Y0’ €KT
3HAXOAWTHCS B 3arallbHOMY BiJHOIICHHI BiAMOBINAIBFHOCTI MO0 IEPKaBH, aJie PO3PHUBAE LEH 3B’ 130K aKTOM
0e3BIAMOBIAATLHOT TOBEAIHKH. 3anepeuyroun HasBHICTh 3aralbHUX BiTHOCHH MPABOBOI BiAMOBIIAIBHOCTI,
HE MOYKHA PO3YMITH IIPHPOY, IKEepelia MOXOKESHHS PEeTPOCIIEKTHBHOI BiITOBiAaIbHOCTI [5, ¢. 180].

BinmoBimHO 10 peTPOCHEKTUBHOI KOHIIEMINT, CYTHICTh aJMIHICTPATUBHOI BiJNOBIJAIBHOCTI MOB’SI3y-
€THCS 13 BYNHEHHSM MIPOTUIPABHOTO, BUHHOTO [iSTHHS, IO ITOCSTAE Ha TPOMAICHKHIA TOPSIOK, BIACHICTD,
mpaBa i ¢cBOOOM IPOMAJISTH, HA BCTAHOBJICHUH MOPSIOK YIPABIIHHS 1 TATHE 332 COOOK 3aCTOCYBaHHS Bill-
MOBIIHUX 3aXOJiB BIUIMBY. BpaxoByroun monoxenHs airodoro KYmAIl, aamiHicTpaTHBHA BiIOBIAIBHICTh
PO3IISLIAETHCS SIK CHOCIO 3aCTOCYBAaHHS 3aXO0/1B IIPHMYCY, IHIIIUMU CJIOBAMH — BANHEHHS aIMIHICTPATHUBHOTO
MIPaBOIIOPYIICHHSI TSATHE 32 COOOI0 PETPOCIICKTUBHY aMIiHICTPATHBHY BiAMOBimanpHiCTh. Ha Ham mormsi,
3a3Ha4yeHa TMO3HUIIS € OLTBII OOIPYHTOBAHO0, TOMY B JIaHiil poOOTI MU OyZeMO pO3IIIAIaTH aIMiHICTPATHBHY
BIJIMOB1IAJIBHICT Y HErATUBHOMY 11 PO3YMiHHI, POTE HE 3alepedy€eMOo ICHYBaHHS i IHIIMX MO3MIIH 13 IIbOTO
MTUTAHHS.

HasBHICTh SIK MiHIMYM JIBOX HAyKOBHUX ITiXO/IIB 010 CYTHOCTI JMiHICTPATUBHOI BiMOBIATBHOCTI, TO
I caMe MOHATTS «aMiHICTPAaTUBHA BiIIOBIIaTbHICT» MA€ B HAYKOBI JIiTepaTypi JUCKYCIHHIHA XapakTep.

Sk crBepmkye B.K. Kosmakos, YkpaiHCchbka FOpHUIHMUHA SHIUKIONEIS Y CTaTTI « AJIMIHICTpaTHBHA Bifl-
MOBiTANBHICTEY B YHICOH 3 KYMAII 00Mekminace i3 MbOro MpUBOAY JIHIIE KOHCTATAIlIE€I0 TOTO, IO aIMiHi-
CTpaTHBHA BiJINOBIJANBHICTh — BUJI FOPUINYHOT BIAMOBIAATBLHOCTI TPOMAJISH 1 CITY>KOOBUX 0Ci0 332 BUMHCHHI
HUMH aJMiHICTPaTUBHI MpaBonopymeHHs [6, ¢. 75]. Takum unHOM, IpodIeMa pO3KPUTTS CYTHOCTI aIMiHi-
CTPaTHBHOI BIJMOBIJAILHOCTI HAOYBAE I11e OUIBIIOI aKTYaJIbHOCTI, OCKIJIBKH JTOCIHKYBAIUCS JIUIIE OKPEMi
ACIIEKTH JaHOI KaTeropii, KOMIUIEKCHUH XapakTep MaJia JIMIIe He3HAuyHa YaCTHHA HAyKOBUX POOIT, a TOMY
TaKi MiJXOAM 32 CBOEIO CYTHICTIO Malli 3arajibHUIA XapakTep 1, 3peliTor0, BUHUKAE HEOOXIJHICTD y 1X cucTe-
MaTu3arii.
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M.C. CryaeHkiHa BBaXKae, IO i aJMIiHICTPATUBHOO BiJIIOBIIANBHICTIO HayacTime po3yMieThes 3a-
CTOCYBaHHS ... YaCTHHU 3aXOJ(iB aJIMiHICTPATHBHOTO MPUMYCY, & camMe — aJIMiHICTPaTUBHUX CTSTHEHB [7,
c. 88].

AmHanoriunoi mo3utii qorpumyetbes i 1.O. anaran, sskuii 3a3Havae, o i1 aMiHICTPATHBHOIO BiJl-
MOBITAJIBHICTIO CJIiJ] pO3YMITH 3aCTOCYBAaHHS Y BCTAHOBJICHOMY TIOPSJIKY YIIOBHOBaXCHUMH Ha IIe opra-
HaMH 1 cITy’)kOOBUMH 0COOaMHM aJIMiHICTPAaTUBHHUX CTSITHEHb, CHOPMYITHOBAHUX y CAHKIIIAX aJMiHICTpa-
TUBHO-TIPAaBOBUX HOPM, A0 BUHHHUX y BUYMHEHHI aJIMiHICTPaTHBHUX IOPYIICHB, IO MICTAThH Aep>KaBHAN
1 TPOMAJICKKHI OCYII, 3aCY/DKEHHS X 0COOM 1 IPOTUIIPABHOTO JiSTHHS, 110 BUSBIISIETHCS y HETaTHUBHUX
JUTSL HUX HACHIJIKax, skl BOHH 3000B’13aH1 BUKOHATH, 1 TePECITiIyIOTh IiJi 1X MOKapaHHs, BATIPABICHHS 1
MepEBUXOBAHHS, @ TAKOX OXOPOHH CYCIIJIBHUX BiIHOCHH y c(hepi paassHCHKOTO JICPKABHOTO YIIPaBIiHHS
[8, c. 41].

Ha mincrari BUIIEHABEIEHOTO Ta PO3IVISIAI0YH BKa3aHI TEOPETUYHI TIOJIOKEHHS, MOYXKHA 3pOOUTH BUCHO-
BOK, 1110 yBara IIMX HAyKOBIIIB aKIICHTYEThCSI HA TOMY, II0 aIMIHICTpAaTHBHA BiJIMOBIIAJBHICTh OB’ I3aHA 13
aJIMIHICTPaTUBHUMH CTSATHEHHSIMH, aJie IIe Pi3Hi MPaBOBI KaTeropii, Xoua i TICHO MOB’si3aHi MiXk CO000, aJike
peaizarlisi CAaHKIIIH € XapaKTEPHOK 03HAKOIO aIMIHICTPATHBHOT BIJIMOBIIAJIBHOCTI, SIKa 3aB/Ia€ BUHHIN 0c001
MOpaJIbHOT a00 MaTepiaibHOT MKoaH [9, ¢. 62], BHACIIIOK YOTO, BBAXKAEMO, 110 BKa3aHI IMiIXOH € HEOCTAT-
HBO OOIPYHTOBaHUMHU.

Sk 3a3HauaB B.b. ABep siHOB, aJIMiHICTPAaTHBHA BiIIOBIIATBHICTh — II€ BIAMOBIAAIBHICTh 32 BUMHCHHS
AJIMIHICTPATUBHOTO MPOCTYIIKY (MPaBOMOPYIICHHS ). AIMIHICTpATHBHA BiAMOBIAAIBHICTD XapaKTEPU3YEThCS
HETaTUBHOIO PEAKITIEI0 Iep)KaBU Ha MPOTHIIPABHI TPOSIBH OKPEMHUX (PI3UYHHUX (2 B ACSIKHX BUIIAJKAX 1 FOPH-
JIMYHUX) 0Ci0 IIJISIXOM BCTAHOBJICHHS BIAMOBIAHUX MPaBHII, 3a00pOH 1 aJIcKBATHUX MOPYIICHHSM CaHKIIIH
o0 nmopymHukKis [10].

O.M. lllykiH 3a3Ha4ae, M0 aJAMIHICTPATHBHA BIAMOBIIAIBHICTH CTAHOBUTH COO0K0 OCOOIMBUI PI3HOBH/]
FOPUJIMYHOI BIIMOBITATBHOCTI, 8 TAKOXK € CIenu(pIYHO (OPMOIO aJeKBATHOTO pearyBaHHS JepXKaBH Ha
MPOTHIPaBHI il 3 OOKy OKpEMHUX IpPOMAJSTH Ta FOPUIUYHUX OCi0. 3aX0[H FOPUIAMYHOI BiIMOBIIATBHOCTI,
SIK1 3ACTOCOBYIOTB IO TIPABOTIOPYITHHKA 1 SIKi BiH 3000B’sI3aHUI BUKOHATH, MTPU3BOIAITH OCTAHHBOTO JI0 00-
TSDKIMBUAX MAHOBHX, MOPAJIFHHUX U 1HITHX 0OMEKeHb. TakuM YMHOM, IPaBOIIOPYIIHUK BiAIOBITAE mepes
JICPXKABOIO Ta CYCITUILCTBOM 3a HEIIPaBOMIpHY MoBeIiHKy [11, c. 74].

Binbi posmmpenoro € mosuiis, [.I1. Bormapenko, 3riiHO 3 SKO aJAMIHICTpaTHBHA BiAMOBITAIBHICT — II€
(dopmMa pearyBaHHS JIep)KaBH Ha MPABOIOPYIICHHS, SKE BUSBISIETHCS B 3aCTOCYBaHHI MOBHOBAYKHUMH JICp-
YKaBHUMH OpTaHAMH, CIIy>KOOBHMH 0co0aMH, TPOMAJICHKICTIO 10 BUHHOI 0COOM aaMiHICTPAaTUBHUX CaHKIIIN
y MeXKax i MOPsAKY, BCTAHOBICHUX 3aKOHOIABCTBOM, a TAKOK 00OB’SI30K IPABOIIOPYITHUKA 3BITYBAaTHCH 32
CBOIO MPOTHUIPABHY MOBEIHKY 1 MEepPEeTepILTIOBATH 32 Hel HEraTUBHI HACIJKH, 10 NepeadadyeHi CaHKINE
npaBoBoi HOpMH [12, ¢. 84], TaKMM YMHOM, 3a JJAHOTO MMiXOJY 00’ €HYIOTHCS JIBI Pi3HI 32 CBOIM 3MICTOM
KOHIICTIIIT — «aJIMIHICTPAaTUBHA BiIIMOBIIAIBHICTE-000B’A30K» Ta «aJMIHICTpAaTHBHA BiAMOBIIAIbHICTH-3a-
CTOCYBaHHS CaHKIIii1», 3 YAM TaKOX HE MOYKHA IIOTOAUTHCH, OCKITBKH OXOPOHHA (DYHKITISI aAMiHICTPAaTUBHOT
BiJIIIOBIaIBHOCTI MIPOSIBIIETHCS HE JIMIIIE MUISIXOM 3aCTOCYBAaHHS JIEPYKABHOTO MIPUMYCY, alie 1 3MIITHEHHIM
3aKOHHOCTI, 3a1I00IraHHIO TIPaBONOPYIICHHSIM.

L.I1. TonocHivueHKo BBaXkae, 1110, aAMIHICTpATHBHA BiNOBIJAIBHICT — 1€ PI3HOBUI FOPUIANYHOI BiIOBI-
JAJTBHOCTI, 11O SBJISIE COOOI0 CYKYIHICTh aIMIHICTPAaTUBHUX MPABOBITHOCHH, SIKI BAHUKAIOTh Y 3B’SI3KY 13 3a-
CTOCYBAaHHSIM YIIOBHOB)KCHHMH OpraHaMH (TI0CaJI0BHMHU 0C00aMM) 10 0Ci0, 0 BYMHWIIN aIMiHiCTpaTHBHE
MOPYIICHHS, ITepeadadeHuX HOPMaMH aJMiHICTPAaTUBHOTO IpaBa OCOOIMBUX CAHKIIH — aIMiHICTPaTHBHUX
cTsirHeHsb [ 13, c. 430-432].

JI.M. Psa61ieB, aHami3y04H aJMiHICTPATHBHY BIJNOBIIaIbHICTh, HA3UBAE 11 IHCTPYMEHTOM 3a0€3ICUCH-
Hs MIPaBOMOPSIKY B OKpeMHX cepax CYCHUIBHOTO JKUTTA W 30CepeIky€e yBary Ha il (yHKIISX: BUXO-
BalIbHIN ((hopMyBaHHI MPABOCBIIOMOCTI), BITHOBIIOBANIbHIN (BITHOBJICHHI CTaHy pedyei Ha 3acaji mare-
pilasbHOT KOMIICHCALIi 3a 3aBHaHy IIKOJY), IPEBEHTHBHIH (IIPOQiTaKTHIII MPABOMOPYIICHb V il cdepi
gepe3 YCBIJOMIICHHSI HEBiIBOPOTHOCTI HETAaTHBHUX HACTIAKIB) 1 (yHKIIT mokapaHHs (3aCTOCYBaHHI 10
MPaBONOPYIIHUKA aIMIHICTPATUBHUX CTATHCHD HA 3aca/li IPUHIINIIIB HEBIIBOPOTHOCTI Ta CIPABEAIHBOCTI
nokapanss) [ 14, c. 56].

B HaykoBi#i JiTeparypi IpOMOHYIOTHCS Pi3HI BU3HAYCHHS IMOHITTS aIMIiHICTPAaTHBHOI BiAIOBITaIbHO-
CTi, aHAJI3 SKUX JIO3BOJIMB 3pOOUTH TaKi BACHOBKH: 1) aMiHICTpaTUBHA BiANOBIAIbHICTh PO3IVISIAETHCS
SIK: AISUTBHICTH IIOAO 3aCTOCYBAHHS aJIMIHICTPAaTUBHUX CTATHEHb; crienudiyHa ¢popma HEraTUBHOIO pea-
TYBaHHS; PI3HOBU/] MPABOBIJHOCHH; 2) 32 OCHOBY BHIlE HaBeJeHUX Ae(iHILINA aAMiIHICTpaTUBHOI BiAmo-
BiJTAJIBHOCTI HAyKOBIi OEepyTh IBI OCHOBHI O3HAKHU: aJMIiHICTPATUBHUI IPOCTYIOK Ta aaMiHICTpAaTHBHE
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CTSATHEHHS; 3) TpaJuIliiiHO aJIMiHICTPAaTUBHY BiIIOBITAIbHICTD OB’ A3YIOTh 13 3aCTOCYBaHHAM MIPUMYCO-
BHX 3aXOJIiB, PO3IJISIAIOTH 11 sIK TIepe0adeHy CaHKIISIMU IIPAaBOBUX HOPM PEaKIIiF0 Ha MPaBOTIOPYIICHHS 1
301MCHEHHS CAaHKLIN.

[ToHSITTS «aaMiHICTpaTHBHA BiJIMOBINAIBHICTEY HE CIIJI 3BOJAMTH JIO MOHSTTS «aJIMIHICTPATHBHE CTST-
HEHHS», OCKUTLKH a/IMiHICTPAaTHBHA BiJIOBIIATBHICTh BKIIFOUAE TaKi EIIEMEHTH, K JCPKaBHUN OCY/I JIISTHHS
1 0cobu, sika HOoTo CKoilla, i 3aCTOCYBaHHS JI0 TIOPYIIHMKA 3aX0/[iB, BA3HAYCHUX CAHKIII€I0 TIOPYIICHOT CTaTTi
3aKOHY, TOOTO aIMIHICTPaTUBHOTO CTATHEHHS, ToMy Ha TyMKy O.J1. UepHerpkoro Oe3IiIcTABHUM CJTiJl BBa-
JKaTh BU3HAYCHHS aJIMiIHICTPATUBHOI BIJOBIJAIILHOCTI K TaKOi, sIKa HACTA€E 3a TIOPYIICHHS HOPM aJMiHi-
CTPaTUBHOTO TIpaBa, TaK SIK HOPMH aIMiHICTPaTHBHOTO IIpaBa PETYIIOIOTH i: TOPSIOK YTBOPEHHS Ta TIPABOBE
CTaHOBHIIIEC CYO’€KTIB JCPKABHOTO YINpPaBIiHHS; (GOPMHU 1 METOJIM YNPaBIIHCHKOI ISIIBHOCTI; MPOIEAypPY
MTPOXOJKEHHSI JICPIKABHOT CITY)KOM; YIPaBIIHHS OKPEMUMH raixy3sMu Tomo. HeoOrpyHTOBaHUM TaKOX CIIij
BBa)KaTW BH3HAYCHHS aJMIHICTPATHBHOI BIJIOBIJAIBHOCTI SIK 3aCTOCYBaHHS J0 MPAaBOMOPYIIHHUKIB JIHIIE
aJIMIHICTPaTHBHUX CTSATHEHb, TaK AK B nependadeHnx KYmAII Bunagkax MOXKyTh 3aCTOCOBYBATHCH 3aXOIU
BILTUBY (CT.CT.13, 15), siKi 3a CBO€IO CYTTIO HE € aIMIHICTPATUBHUMHU CTATHEHHsM [15].

Tomy 10.0. JleBenenp, TpOAOBKYIOUN JTyMKY ITONEPEAHBOTO HAYKOBIS 3a3HAYMUB, IO ITOHATTS aJMiHi-
CTPaTHBHOI BIAMOBIAAILHOCTI Ma€ JACMIO CHIPHUI Ta cynepedTuBri xapaktep. OHI aBTOPH aJMiHICTPaTHB-
HY BiJIMOBIIAJIBHICTh OTOTOKHIOKOTH 13 CAHKINIEO (13 TTOKapaHHSM), a iHIII — 3 000B’3KOM 0COOH BiJIIOBi1a-
TH 3a CBOI IIPOTUTIPaBHI BUMHKH [16, c. 57].

HaBenene nae mijicTaBu 3poOUTH BUCHOBOK PO T€, IO BCi HAsBHI NediHIMIT aIMIHICTPATUBHOT BiJIIO-
BiTABHOCTI Hapasi MaroTh MoCHigHUIbKHHA Xapakrep. B.K. KonmakoB numsixom y3araibHEHHS! BU3HAYCHB
aJMIHICTPATUBHOT BIIMOBIATBHOCTI, SIKI HAMYACTIIIE 3yCTPIYAIOThCS B JIITEpaTypi, BUOKPEMHUB TPH Hak-
OUTBII MOIIMPEHUX IIXOAH, CYTh SKHX TOJSITae y HACTyMHOMY: [lepmuii — amMiHicTpaTHBHA BiIIOBI-
JAIBHICTB € 3aCTOCYBAaHHSIM JO MPABOMOPYIITHUKA 3aXOIIB MPUMYCY, MPUXIIEHUKAMH TaKOTO PO3yMiHHS
aaMmiHicTpatuBHOI BignosinaneHocTi € FO.I1. butsk, B.B. 3yii, JI.B. Kosans Ta ixmi. [TogioHuM ynHOM
C.H. bparych TpakTyBaB IIpaBOBY BiAINOBIZAaJNBHICTE — SIK OMOCEPEAKOBAHE NEPKABHUM IIPUMYCOM BH-
KOHaHHs 000B’s3Ky [17, ¢. 23-29]. [lpuxunsHuku apyroro miaxoay (€.B. JloaiH Ta iH.) po3misgarTh
aJMIHICTPATUBHY BIIMOBIATIBHICTh SK BCTAHOBJICHHS MalHOBHUX OOMEXKEHb, 0OMEKEHb 0COOMCTHX OJiar
Ta IHTEepPECIB 32 BUYMHCHHSI aJIMIHICTPATUBHUX MPaBOMOpYIIeHb. TpeTid MiaXia Moyisrae B TOMY, IO aj-
MiHICTpaTHUBHA BIJNOBITANBHICT SBISE CYKYIHICTh aJAMIHICTPATUBHUX MPABOBITHOCHH, IO BHHHKAIOTH
BHACIIJIOK 3aCTOCYBaHHS 110 Cy0’€KTa MpOoCTynKy amMmiHicTpaTuBHOro crsirHeHHs (L.I1. TomocHiueHko Ta
in.). B.b. ABep’stHOB BBaxkae, 1110 3a3HAYCHI MPABOBITHOCHHU BUHHKAIOTH BHACIIIJIOK 3aCTOCYBAHHS YIIOB-
HOBa)KCHHMU OpraHaMH YH iX MOCAJIOBUMH 0COOaMH 10 0Ci0, SIKi BAMHWIIHA aIMIHICTPAaTHBHHUN IIPOCTYTIOK,
0COOJIMBHX CaHKIIIH — TOOTO, aIMiHICTPATUBHUX CTSTHEHbB, SIKi Iepe0adeHi HOpMaMHU aJIMiHICTPATHBHOTO
npasa. [13, c. 434-435].

HeonHo3HauHICTh HAYKOBINB Y BH3HAUCHHI KOHILENTYa bHUX 3acal 00 O3HAYCHHS aJMiHiCTPaTHBHOL
BiJIIIOBIIaIBHOCTI IIOPOIKYE 1 MPOOIEMaTHKY BHOKpEMIICHHS 11 03HaK. OIHAaK, MU OyIeMO BpaXxOBYBaTH TOU
(bax, 110 aJMiHICTpaTHBHA BIIMOBIAAIBHICTD € PI3HOBHIOM IOPHINYHOI BIAMOBIAAIBLHOCTI.

TpanuiiiiHo B Teopii nmpaBa BUAUIAIOTH TaKi 03HAKW FOPUAMYHOI BiAmoBiganbHOCTI: 1) FOpuanuHa Bi-
MOBITAJILHICTD € OJHHMM 13 BH/IIB COIIaJbHOI BiJMOBIJAIBHOCTI SIK SIBUINA, CYTh SIKOTO IMOJIATa€ B OXOPOHI
CYCHUIBHUX BIIHOCHH Ta peakilii 3 00Ky CyCHiJIbCTBA Ha MOPYIICHHS MPABOBUX HOPM, SIKi BCTAHOBJICHI Jep-
JKaBOIO, Ta CTUMYJTFOBAHHI MTPABOMIPHOI MOBEIIHKN CYO €KTIB CYCHUIBHHUX BITHOCHH, a TaKOX Y CIPHSHHI
(hopMyBaHHIO B HACEIICHHS IIOBArH JI0 3aKOHY 1 mpaBa. 2) FOpuandHa BiAMOBITANBHICTE CIIUPAETHCS HA IEp-
YKaBHUH MPUMYC Ta OB’ SI3YETHCS 3 NOCATHEHHSIM IIEBHOT METH — NICPEBIXOBAHHSI, TOKAPAHH [IPABOIIOPYIII-
HUKA Ta IOHOBJICHH mopymieHux mpas [18]. 3) FOpuandna BiAMOBINANBHICTE, HA BIIMIHY BiJl IHIIHX BHIIB
COIIIANIFHOT BIAMIOBITATBHOCTI, BCTAHOBIIOETHCS JIUIIIE HOPMATUBHO-TIPABOBUMH aKTaMHU, sIKi BUIAIOTHCS Op-
raHaMH¥ Jep>KaBHOI BJIaIH i YIPaBIIHHI, a TAKOXK MocagoBuMu ocodamu. 4) KOpuamaHa BiAMOBiANIBHICTE
BHPAXKAETHCSI B 000B 13Ky 0COOM 3a3HABATH MEBHHUX BTpAT — MM030aBICHHSI KOHKPETHUX OJar 0coOMCcToro
(1030aBIIEHHS BOII, TOCATH Ta iH.), OpraHi3aIliifHOro i MafHOBOTO XapakTepy (KoH(icKaiis MaiHa, mrpad)
3a CBOIO BHHY, TOOTO HECTHU Kapy, sIKa € HOBHUM, JIONATKOBUM, IOPUIMIHAM OOOB’S3KOM, IO HE iCHYBaB 10
npasornopytieHHs [19]. 5) FOpuandHa BiAMOBiIaTbHICTE HACTAE JIUIIE 32 BUMHEHI a00 BUMHIOBAHI MTPABOIIO-
PYIICHHSI B pa3i BCTAHOBJICHHS CKJIAJy IpaBonopymieHHs. Lls BiuMora € 000B’sI3K0BOYO TP MOKJIaJaHHI KPH-
MiHAJIBHOT 200 aMIHICTpAaTUBHOI BiANMOBiHANBHOCTI. Cy0’€KTOM FOPUAMYHOI BIAMOBIAAILHOCTI MOXKE OyTH
mumie ocoba (¢pisrmyHa abo IopUIUYHA), BUHHA B MOPYIICHHI IpaBoBUX posmopsymkens [20]. 6) FOpuaumyna
BiJIIIOBIAJIBHICTD 3IIMCHIOETHCSI BUKIIOYHO YIIOBHOBOKCHUMHE JICPIKABOIO KOMIIETCHTHHMH OPTaHAMHM Bij-
MOBI/IHO JI0 MIPUITKCIB MaTepiajibHUX 1 MpoLecyaabHUX NpaBoBUX HOPM [21, c. 46].
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BonHouac, 3arajgpHOI0 TEOPIErO TIPaBa BHOKPEMITFOIOTHCS i 000B’3KOB1 03HAKH FOPUINYHOT BiIIOBIA)Tb-
HOCTI, a OT)Ke, 1 aIMIHICTPaTHBHOI B1IMOBIIAJIBHOCTI, SIKa € 11 pI3HOBHJIOM, 30KpeMa TaKi:

1) ropuauYHA BIAMOBIAAIBHICTH Nepeadadae IepyKaBHUHN IPUMYC;

2)  o0csT JepKaBHOTO NMPUMYCY Ma€ YiTKO BU3HAYATHCh (HOPMATHBHICTS);

3)  rOpHIWYHA BIIOBIIAJIBHICTE O0YMOBIIIOETHLCS MTPABOMIOPYIICHHSM, HACTAE TICIISl HOTO Ta 3BepHYyTa
Ha TIPaBOIOPYIIHUKA,;

4)  BIONOBIJAIBHICTH M€ JIJIS PABOIIOPYITHUKA HETaTHBHI HACIIJIKA Y BUTJISIII IPaBOOOMEIKCHbD;

5) xapakrtep Ta o0CsT MPaBOOOMEKEHb BCTAHOBIICHI CaHKIIIEI0 FOPHIUIHOT HOPMHU;

6)  BIAMOBIIANBHICT 3IIHCHIOETHCS B MPOIECYalbHIH (opMi, TOOTO 3aCTOCYBaHHSI MPABOOOMEKEHD
3MIACHIOETHCS 1T Yac PaBO3aCcTOCOBYOI AISTHOCTI KOMIIETCHTHHX JIep)KaBHUX opraHis [22, ¢. 418].

Buxonstuu 3 BUIIe3a3HAYCHOTO, a CaMe 3 aHaJTi3y MOMISIIB HAYKOBI[IB CTOCOBHO MOHSTTS FOPUJINYHOI BiJI-
MOB1TaJTIbHOCTI, MOYKHA JIITH BUCHOBKY, 1110 aIMIHICTPATHBHIN BiJIIIOBIIAIBHOCTI MPUTAMaHHI TaKi O3HAKH:
1) 3arajibHI 03HAKH, IO XapaKTEPHI U FOPUAMYHOI BIIMOBIIAIBHOCTI 3arajioM; 2) crielliaibHi 03HaKH, 1110
BiJIMEKOBYIOTh aJIMIHICTPaTHBHY BiJIOBIAJBHICTh BiJl IHIIMX BUJIIB FOPUINYHOT BiAMOBIAaBbHOCTI [23].

KpiM 3aranpHuX 03HaK, JI0 CHEIiaIbHUX 03HAK aIMIHICTPATHBHOT BIAMOBIIAILHOCTI CITIJT BITHECTH TaKi:
1) [TizcTaBoro aAMiHICTPATUBHOI BiJNOBITAIBHOCTI € aJIMiHICTPATUBHE MPABOIOPYIICHHS (IIPOCTYIOK), i
SIKUM, 3T111HO 31 ¢T. 9 Konekey Ykpainu npo ajMiHicTpaTuBHI mpaBonopytieHHs (1ani — KYnAlIl), po3ymieTs-
Csl IPOTUIIPABHE, BUHHE JIISHHS (i1 UM OC3/TisUTbHICTD), IO IMOCATAE Ha JICPKABHUH UM TPOMAJICEKHIA MOpsi-
JIOK, BIIACHICTb, TIpaBa i CBOOOM I'POMAJISIH, Ha BCTAHOBIICHUH MOPSIOK YIIPABIIIHHS, 32 SIKE 3aKOHOJJABCTBOM
nepeadadeHa aJIMiHICTPAaTHBHA BIIMOBIAAIBHICTD. 2) AJIMIHICTpATHBHA BiJIIOBINATIBHICTE M€ MyOTIUHUI
JIepKaBHO-000B I3KOBUI XapakTep. AJIMIHICTPATUBHHNA TPOCTYIOK 32 Oy[b-SIKHX YMOB, HaBiTh KOJH BiH
CIPSMOBAHUN MPOTH 0COOH ((hI3MYHOT YU IOPUINYHOI), € TIOPYIICHHSIM MIPABOBOTO TIOPSJIKY, OXOPOHA KO-
ro — Mera 1 QyHKIIsI JepKaBH. Byydu MOXiAHUM Bij Jep KaBHOT BOJII, aIMIHICTpaTUBHE MepeCiIilyBaHHs,
OCYJDKEHHS 1 TIOKapaHHs (KOJH € JIJISl TOTO JOCTaTHI (DaKTUYHI Ta FOPUIUYHI MiJICTaBH) — HE TIJIBKH MPaBo,
a il 000B’SI30K JIepP)KaBH, SIKUH 3MIMCHIOETHCSI OPraHOM aJMIHICTPAaTHBHOT IOPHCIUKINT BiJ IMEHI JepKaBH
1 He3aJIe)KHO BiJT BOJII 1 Oa)kaHHS 3alliKaBJICHHX y CIpaBi oci0 (Hampukia, moreprmijioro). JlepkaBHi opra-
HU HE MOXYTh 3aliMaTl CTOPOHHIO MO3UIII0 a00 K MaTH yIepeHKeHe 1010 KOHKPETHOT 0COOM CTaBJICHHSI.
BinmoBimHi Ai1 KBami(iKyOTh SK CITy>KO0B1 3JIOUMHH, 30KpeMa Oe3isiIbHICTh, TICPEBUIIICHHS BJIaId Ta iH.
[24, c. 64]. 3) AnMiHICTpaTHBHA BiIIOBITAbHICTh BUSBISETHCS B HAKJIAJICHHI HA MOPYIIHUKIB BiIOBITHIX
BH/IIB aJIMIHICTPATUBHHUX CTSATHEHb, CIICIIU(IYHNXK 32 3MICTOM 1 BIIMIHHHUX BiJl 1HIIIUX 3aXOiB CTATHCHHS Ta
BILJIMBY, SIK1 3aCTOCOBYIOTb y PI3HUX rayry3sx mpasa. 4) Mix cy0’€KToM, [0 MPUTATYE 10 BiAMOBIIATBHOCTI,
1 000010, sIKa TIPUTITYETHCS JI0 BIAMOBIIAIBHOCTI, BIACYTHI BITHOCHHH CJIY>KOOBOTO IMiIOPSAKYBaHHS. 5)
AJMIHICTpaTHBHIN BiIMOBINATBHOCTI MIAIATAIOTH K (i3H4HI, Tak 1 puarndHi ocodu. Ile TBepmkeHHs Oa-
3YEThCS Ha MiICTaBI HASIBHOCTI Y YHHHOMY 3aKOHOJIABCTBI MOJIOKEHb, K1 CBIJTYATh PO MOXKJIMBICTH TPUTSIT-
HEHHS JIO aIMIHICTPAaTHBHOT BIJMOBIJAILHOCTI TAKOXK 1 FOPUAMYHUX 0Ci0. 6) 3aKOHOIABCTBOM BCTAHOBJICHO
OCOOJTMBHUI TIOPSIIOK MPHUTATHEHHS 10 aJMIHICTPATHBHOI BiAMOBigaNIbHOCTI. [Ipolieaypa NMpUTIATHEHHS 110
aJIMIHICTPATUBHOI BIJMOBIJAILHOCTI 3HAYHO MPOCTIINA, HIX MPOLEAYPU IPUTITHEHHS 10 KPUMIiHATIBHOT 200
[MBIJIBHOT BIIMOB1IATBHOCTI. 7) Hopmu, 1110 periiaMeHTy0Th aIMiHICTPaTHBHY BIAMOBIAAIbHICTh, MICTATHCS
y PI3HUX 32 CBOEIO MTPABOBOIO MPUPOJIOKO aKTaX, sKi, Ha TyMKy B. KosnmakoBa, BApTO MOIUIATH Ha: a) KOIEKCH;
0) 3akoHH; B) mpaBuia. [IpaBuia MOXyTh 3aTBep/uKyBarucs Kabinetom MiHicTpiB, OpraHaMyd BUKOHABYOL
BJIaJI, BCTAHOBITIOBATHCS PINICHHSIMH MICIICBHX paj [25, c. 84].

Ha miygcraBi BUIIEBUKIIAACHOTO, BBAXKAEMO JOIIJIBHUM JIO CIEIIAIbHUX O3HAK aJMIHICTPATHBHOI BiJi-
MOBIJJATBHOCTI BIIHECTH 1 Taki, AK: 1) aaMiHiCTpaTHMBHA BIAMOBIIAJBHICTh BUCTYIIAE, 3 OAHOTO OOKY, SK
HEOOX1THUM eIEMEHT MEXaH13My JIepKABHOTO YIIPABIIHHS 1 € (PaKTHYHO PI3HOBUIOM JICPKABHO-YTIPABIiH-
ChKHX BIJIHOCHH, 3 JIPYIOro — 3ac000M OXOPOHHU CYCIUIBHHUX BiTHOCUH y cdepi AepKaBHOTO YIPaBIiHHS,
2) aaMiHiCTpaTHBHA BIiAMOBINAILHICTh HAKIAJAAE€THCS 32 MPABOMOPYIICHHS, SIKI HE SBJISIOTH COOOK0 CycC-
MiJILHOT HeOE3IMeKH, a € CYyCIUIbHO MIKITMBUMH. CITiJ 3a3HAYHUTH, 10 Taki HayKoBIli, sk [.I1. BonmapeHko,
€.B. lonin, M.M. Jloporux ta JI.B. KoBayb, Bka3yBaiu, o aaMiHICTpaTHBHA BiIMOBINAIBHICTh 3aCTO-
COBYETHCSI HE JIMINE 33 MOPYIICHHS MPaBUJI, BCTAHOBICHUX aIMiHICTPaTHBHO-TIPABOBOIO HOPMOIO, aje i
3a TIOPYIICHHS HOPM IHINMX Tay3ed mpaBa. IcHyBama Takok JAyMKa, IO MiJACTaBOK aJAMiHICTPAaTHBHOT
BIJIMOBIIATbHOCTI € BUMHEHHSI 0COOOI0 3JIOUMHY, [[0 HE CTAHOBUTH BEJIMKOI CYCMiIbHOT HeOe3mneku [26,
c.189]. Ha namry nymky, ne 0yso, B meplLy 4epry, oB’si3aHo 3 TUM, 110 cT.51 nonepeanboro Kpuminais-
HOTO KOZIeKCy YKpaiHu mependavaia MOKIHBICTD 3BUIBHEHHS Bl KpUMIHAIBHOI BiIOBINATBHOCTI 0coOU
13 3aCTOCYBAaHHSM 10 Hel 3aXOAiB aJMIHICTPATHBHOIO CTATHEHHS, MPUMYCOBUX 3aXOZiB BUXOBHOI'O Xa-
pakTepy 4d rpoMajicbKoro BILIMBY. [IpoTe YMHHE KpUMiHAIbHE 3aKOHOIABCTBO HE JIOMYCKAE MOKINBOCTI
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3BIJIbHEHHSI BiJ] KpUMIHAJIBHOI BiAMOBINATBHOCTI 13 3aCTOCYBaHHSAM 3aXOJIiB aJMIHICTPATHUBHOTO CTSTHEH-
H; 4) aIMiHICTpaTHBHA BiAIOBINAIBHICTh € YHIBEPCAIHHUM 3aCO00M OXOPOHHM CYCITUIBHUX BiJTHOCHH, SIK1
PETYIIOIOTHCS PI3HUMU Tally3sMHU MIpaBa — KOHCTUTYIIHUM, [IUBUTBHUM, TPYIOBUM, (JiHAHCOBUM, BJIaCHE
AJMIHICTPaTUBHUM; 5) y BUIAJKy MOPYIICHHS BHMOT aJMIiHICTPAaTHBHO-IPABOBUX HOPM BIJIOBiNaIb-
HICTh HACTa€ HE Tepei APYror CTOPOHOIO MPABOBITHOCHH, a TIEpe] JepKaBolo; 0) MPUTATHEHHS OCi0,
SIKI BYMHIIIA aJIMIHICTPATHBHI NIPABOMIOPYIIICHHS, JI0 aJIMiHICTPATUBHOI BiJIIOBITaILHOCTI, 3IHCHIOETHCS
31e0UIBIIOTO OpraHaMK BHKOHABYOI BJIAJH, SKi BUKOHYIOTHh (D)YHKIIIT JIEpKaBHOTO YIPAaBIiHHS Y BijAIO-
BiJIHIN cdepi cycnibHUX BimHOCHH. OJTHAK, HA HAIIy JYMKY, TEpesiK IIUX OpPTraHiB MOTpeOye Mmeperisjty
3 METOO0 3MEHIICHHS X KUTBKOCTI; 7) B MEepeBaXKH1i OUIBIIOCTI BUITAKIB aMIHICTpaTHBHA BiAOBIIalb-
HICTh € KIHIICBHM PE3YyIIbTaTOM KOHTPONLHUX ITOBHOBAYKCHH OPTaHIB NIEPYKaBHOI BIAIH, TaK SIK MPUTST-
HEHHS JI0 a/IMIHICTPaTUBHOT BIAMOBIIaJIbHOCTI 3aBEpIIy€e COOOI0 MPOIIEC pealtizallii OpraHoM Jep:KaBHOTO
YIPaBIiHHS Takol PYHKIIIT Iep>KaBHOTO YIPABJIIHHS, SIK KOHTPOJIb; 8) aMiHICTpaTUBHA BIIMOBIIATbHICTh
HAaCTa€ 3a MOPYIICHHS JIMIIE THX aIMIHICTPATHBHO-TIPABOBHX HOPM, SIKi OXOPOHSIFOTHCS aJIMiHICTPaTHB-
HUAMH CaHKIAMU; 9) TeBHUI (0COOIMBHIA) TIOPSAOK 3aCTOCYBAaHHS aJMIHICTPATUBHUX CTATHEHb Ta 3a-
XOIiB BIUIMBY, SKHH XapaKTePU3Y€ETHCS SIK M03acyIOBUM (TepeBakHa (opMa), TaK i CyAOBUM HOPSIKOM
3niicHeHHs; 10) akT MpoO MPUTATHEHHS J0 aJMIHICTPAaTUBHOI BIAMOBITATBHOCTI MOXE NMpUAMATHCS: a)
IHJUBIyalbHO (CYIII 1 TOCaIoOBI 0COOM BiTIOBIAHUX OPraHiB); 0) KOJIETiadbHO IIJISTXOM T'0JIOCYBaHHS (BU-
KOHaBUI KOMITETH W aJMiHICTpaTUBHI KoMmicii); 11) mepeadavyeHa BETMKOKO KiJTbKICTIO 3aKOHOIaBYMX aKTiB
MOJJATKOBOTO, MUTHOTO, BAFOTHOTO Ta IHIIOTO 3aKOHOJABCTBA, II0 HEXapaKTepHE /Ul iHIINX BUIIB IOpH-
JUYHOI BimnmoBiganbHOCTI. OHAK, Mu miaTpumyemo nymky B.K. Konmakosa, sikuii 3a3Ha4ae, o «OQHIE
3 BaJ aaMiHICTPAaTHBHO-IEITIKTHOTO 3aKOHOIABCTBA € HOPMATHBHE 3aKPIIICHHS MOJOKEHHS MO0 MOX-
JUBOCTI BCTAHOBIICHHS CKJIAAY MPOCTYIKY 1 BIAIOBIZAIBFHOCTI 32 1OT0 BUMHEHHS, 4 TAKOXK 3aCTOCYBaHHS
BIAMOBITHUX HOpM 3a Mexxamu KYIATL. Taku#t miaxin 1o moOyI0BH 3aKOHOIaBCTBA PO aMIHICTPaTHBHY
BIJIMOBIJIATILHICTh € YMOBOI BUHUKHEHHS KOJI3i, sIKi ()aKTHIHO JUCKPEIUTYIOTH SIK 3aKOHOJABIIS, TaK 1
mpaBo3acTocyBambHUKa» [27]. SIK ciig, MU MiATPUMyEMO THX BUCHHX, SIKi IPOIMOHYIOTh Bu3HATH Komekc
€JIMHUM 3aKOHOJIAaBYMM aKTOM IIOJI0 aIMIHICTpAaTHBHOI BIAMOBINaIbHOCTI [15].

Po3misiHYBIIM aIMIHICTpATHBHY BiJIOBIIAJIBHICTE B CHCTEMI IOPHJIUYHOI BiJMOBIIATBHOCTI JTOMIIBHO
3pOOUTH TaKi BHCHOBKHU:

— Yy CY4YacCHOMY CYCIIJIBCTBI OCOONHMBOTO 3HaueHHs HaOyBarOTh ()YHIAMEHTaJIbHI CHCTEMO YTBOPIOKOUI
IIHHOCTI, K1 BKJIFOYAOTh a0CONFOTHI (3arajibHi, CYTHICHI) 1 TIOX1JIHI, III0 BUCTYTAIOTh 3aCO00M JTOCSITHCHHS
(peromenanbHe B comiymi). Taki IHHOCTI CKJIaIat0Th OCHOBY CYy4YacHOT FOPUIUYHOT BiIIOBIATBHOCTI;

— YOpPHUUYHA BiJNOBIAIBHICTH CTAHOBUTH OCOOJIMBY MPaBOBY (OPMY peakilii Jep)KaBu Ha 3aXUCT ITy-
ONIYHMX 1 MPUBATHUX IHTEPECIB, KA MOJIATAE B CYKYITHOCTI BCTAHOBJICHHX JICP)KaBOK MaTepiajibHUX 1 MPo-
[EeCyaJIbHUX IIPABOBUX HOPM 3 METOIO CITOHYKAaHHS IPABOIIOPYIITHHKA, SIKHI JOOPOBIIBHO HE 0a)xxae JTOTPH-
MYBaTHCSl BCTAHOBIICHHX HOPM ITOBEIIHKH, 10 HaJISKHOI IMOBEIIHKH 1 MOKJIAJaHHS O0OB’S3KYy 3a3HaBaTd
HECTIPHSITINBI JJIsI HHOTO HACHIIKH, 8 TAKOXK TOCATHEHHS METH IOIIEPEeDKSHHS PaBonopyicHs. [le Bu3Ha-
YEeHHS BPaxoBye Crenu(piky CydacHUX BHUJIIB FOPUIAMYHOI BIAMOBIAAIBLHOCTI 1 3HAYHO BIJTIOBia€ BUMOTam
YHIBEPCATBHOCTI, MIAKPECTIOIOUN THCTUTYIIHHICTD IOPUIUYHOT BiIMOBINATBHOCTI, & TAKOX 3MOTY TPHUTSIT-
HEHHS JTO0 BiJIMOBITAJIBHOCTI BUHHOTO 1 BUTPABIaHHS HEBUHHOTO. Take po3yMiHHs FOPUIANYHOI BIAMOBIAAIb-
HOCTI OXOILTIOE BC1 ICHYFOY1 CMIOCOOM BILTUBY Ha MTPABOMOPYIIHUKA TOOTO KapaJibHUH, BITHOBIIOBAILHUI a00
KOMITCHCAIIMHUH 1 MpodiTaKTHUHUI a00 MoNepeKyBaTbHUM;

— BUJIAaMH FOPHUIUYHOT BIAMOBIAAIBHOCTI € TPAJIUIIIHHO MPUIHATI B OPHIUYHINA TOKTPUHI: IIUBLIBHA, KPH-
MiHaJbHA, TUCIUIUIIHAPHA Ta aJMiHICTpaTUBHA. [IpOTUIIPABHICTh IHIIMX BHIB MPaBOMOPYIICHb (y (iHaH-
COBIii, OIOJKETHIHN, MOJATKOBIM, €KOJIOTIYHINA Ta 1HIIUX c(epax) i IPOTUIIPABHICTh aAMIHICTPATUBHUX Tpa-
BOIIOPYIIIEHB 33 CBOEIO CYTTIO iICHTUYHUMHA. BroBa crierudika mpoTHIIPABHOCTI B IIUX cepax CyCIUTBHUX
BiJTHOCHH HE BHSIBJICHA Hi 3aKOHOJABCTBOM, Hi B HAyKOBHX JIOCIiDKCHHSIX. [lopymIeHHS 3aKOHOTABCTBA Y
BKa3aHUX cepax TArHE 3a COOO0 3aCTOCYBaHHS CAHKINH IUBITFHOTO, KPUMIHABHOTO, aIMIHICTPaTHBHOTO
a00 JUCIMIUTIHAPHOTO TTOKapaHHs. BUIIICHHS SIK caMOCTIHHOTO BHJIY BiANOBiTAIBHOCTI ((iHAHCOBOI, OO~
JDKETHOT, TOJAaTKOBOI, SKOJIOTIYHOI Ta IHINX ) HEe 3aCHOBAaHE HAa 00’ €KTUBHHUX KPUTEPIAX 1 HEMA€ XapaKTEePHUX
0COONUBOCTEH IIOI0 IPABOIIOPYIIICHB;

— aJMIiHICTpaTUBHA BIAMOBINAIBHICTH € KOMIUIGKCHHM MPAaBOBHM MEXaHI3MOM pearyBaHHS Jep)KaBU Ha
MIPOSIB aIMIHICTPaTUBHOI NPOTUIIPABHOCTI, 1110 MICTUTh MaTepialbHO-IIPABOBI MiJICTABH Ta NPOleCyabHUI
MOPAZIOK MPOBAPKEHHS y CIIpaBax Mpo aJMIHICTPAaTUBHI NpaBonopyueHHs. OCHOBY aJMiHICTPAaTUBHOI BiJl-
MOBIATBHOCTI CKJIaat0Th HU(epeHIiHOBaHa aIMIHICTPaTHBHA IPOTHIIPABHICTb, CKIIAJ aIMiHICTPAaTHBHOTO
[IPaBOIMOPYIICHHS; aAMIHICTPATHBHE TIOKapaHHs (MaTepiaJbHOIPABOBHIA aCIIEKT) 1 MporecyaibHa popma;
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— y CydYacHHMX KOHIICIIISX aJMIHICTPATHBHOI BIJIOBITAIBHOCTI aKTyalbHOK BHSBISETHCS MpoOiIeMa
OIIIHKH TIpaBa 13 3arajbHUX CUCTEeMHO-(DIT0COPCHKUX TO3HININ, O BiA0OOpaXkae 3arajibHi 3aKOHU Ta NPUH-
WU OyTTS COIlyMY, IHTETPYIOUHM CYOCTaHIIHHI Ta ()eHOMEHAIbHI XapaKTePUCTHKH COIliaTbHO-TIPaBOBOT
PEANBHOCTI, sIKa BKIIIOYA€E TEOPETHKO-METOMOJIOTIYHI KPUTEPIl OIIHKH TpaBa mo0 abCOIFOTHOTO (TpaBoBa
CyOCTaHIIis) Ta MOX1JHOTO MOPSIKY (ONTHMAaIbHI BUMOTH COIIAJIbHOT PeallbHOCTI, 30CEPEIKEHI B TP IHIII -
HOMY MeHTamiteTi) [28].

BucHoBku. BpaxoByroun IpoBeJIcHUH aHai3 HAYKOBHUX JYMOK IOJO O3HAK aJMIHICTPATUBHOI BiJIIOBI-
JATLHOCTI, Ha HaIll TIONISA, IO OCOOIMBOCTEH aJIMIHICTPATHBHOI BIAMOBIIAJILHOCTI CITij] BiHOCHTH [29, ¢. 40]:

1. AaMiHiCTpaTHBHA BIJIMOBINATIBHICTE Ma€ MyOIIYHAN JIepKaBHO-000B SI3KOBUH XapaKTep.

2. [IpaBoM 10710 HAKJIaCHHS aMiIHICTPATUBHOTO CTATHCHHS HAJIIJICHI CYJIH.

3. Ile onuH i3 Tay3eBHX PI3HOBU/IIB JIMIHICTPATHBHOI BIMOBIAAILHOCTI, 1[0 HACTAE 3a a/IMiHICTPATUBHI
MIPOCTYTIKH.

4. BoHa € crienudiqHO0 (OPMOIO TPABOBOTO pearyBaHHs 3 OOKY JiepyKaBu B 0c001 il KOMIIETCHTHUX Op-
TaHiB Ha NICBHY KaTeropiro MPOTUIPABHUX TPOSIBIB 1 € HACIIJIKOM CKOEHHSI CYCITIIBHO IIKITHBOTO JIISTHHSI.

5. BoHa € omHUM 3 BHIIB Jep)KaBHOTO IIPUMYCY, CTAHOBHUTD JICPYKABHUH MTPUMYC Y BHIVISIIII 3aCTOCYBaHHS
BCTaHOBJICHHX 3aKOHOJABCTBOM aJMiIHICTPATUBHUX CTATHEHb, BAZHAUCHUX CAHKIIIEIO BiIMOBIIHOT CTATTI.

6. ®aKTUYHOIO MMiJICTABOIO JIJISi HACTAHHS aJIMIHICTPATUBHOI BIAMOBIAABLHOCTI € aJMiHICTpaTHBHE TIpa-
BOIOPYIIEHHS (TIPOCTYTIOK).

7. Cy0’exTaMu aIMIHICTPAaTHBHOI BiJIOBIAJIBHOCTI MOXYTh OyTH BHKJIFOYHO JEpXKaBHI CITY>KOOBII,
CIIY>KOOBIII OPTaHIB MICIIEBOTO CAMOBPSITyBaHHS Ta MOCAJI0BI 0COOU MIAMPUEMCTB, YCTAHOB Ta OpraHi3allii.

8. PeamizyeThcsl y BU3HAYCHUX TPOLIECYATBHIX (opMax.

9. [Ipu MOBTOPIOBAHOCTI MOPYIIEHH OiJIbIIIE OJHOTO pa3y MPOTITOM POKY 3aCTOCOBYIOTBCS OUIBII CyBOPi
aJIMIHICTPATUBHI CTATHECHHS.

AJMIHICTpaTHBHA BiJIMOBIIANBHICTh € KOMIUICKCHUM IPaBOBUM MEXaHI3MOM pearyBaHHs JICP)KaBU Ha
MPOSIB aJIMIHICTPATUBHOI POTUIIPABHOCTI, 110 MICTHTh MaTepiabHO-IIPABOBI IMiJICTABH Ta MPOIECYaTbHUI
TIOPSIIOK MTPOBAHKEHHS y CIIpaBax Mpo aaMiHICTPATUBHI IPABOIIOPYIIICHHS.
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KBANI®IKALIA IHOOPMALLIT TA 30BPAXEHb AK PEKITAMM:
KPUTEPII 3A 3AKOHOOABCTBOM YKPAIHU TA CYOOBOIO NPAKTUKOIO
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€poxina H.A. Kpanidikauisi ingopmauii Ta 300pakeHpb ik pekJiaMu: KpuTepii 32 3aKOHOIaBCTBOM
Ykpainu Ta cy10BoI0 MPAKTHKOIO.

HocniguBom kputepii kBamidikamii iHdopmarii Ta 300paXkeHb SIK peKJIaMH, BCTAHOBIICHI 3aKOHOJIAB-
CTBOM Ta CYHOBOIO IPaKTHKOIO, aBTOP TOXOAWTH BHCHOBKY, IO CIIPSIMOBAHICTH NMEBHOTO 300pakeHHs a0
iH(popMalIlii Ha TPUBEPTAHHS YBArd CIIOKUBAYiB JI0 KOHKPETHUX EKOHOMIYHHX OJIar 4u cy0’ €KTa roCIoaapo-
BaHHSI, IKUI MOXKe TX HaJaTH Ha KOMEPIIHIA 0CHOBI (3B’ 530K 3 MANPHUEMHHUIIBKOIO TiSTTHHICTIO BiTIOBITHO-
ro cy0’€KTa roCroapioBaHHs), € BU3HAUYAILHIM CyTHICHHM Ta HOPMaTHBHO-TIPABOBUM KPUTEPIEM PO3MEKY-
BaHHS pekjiaMu Ta iHdopMarlii Ta 300pakeHb, SKi He € peKiiaMor0. Pekiiama Mae BKa3yBaTH Ha KOHKPETHOTO,
IHMBIIyalTlbHO BU3HAYCHOTO Cy0’€KTa rocroaproBaHHs, a00 Ha KOHKPETHUH, IHMBIIyalbHO BU3HAUCHHH
ToBap (MOCIyYTy) 13 3a3HAYCHHSAM HalilMEHYBaHHS, SKICHUX MMOKa3HUKIB, KpaiHy TIOXO/PKEHHS, BAPOOHUKA a00
IHIMX 11eHTH(}IKYI0UnX 03HaK. HatomicTh, HanmpukIia, 300pakeHHs TIEBHOTO MTPeMeTa 3 BUHSATKOBO POJIO-
BHMH O3HAKaMH, Y TOMY YHCII SIK YACTHHU JU3aHEPCHKOTO O(hOPMIICHHS 1HTEp €pY MPUMIIIICHHS, PEKJIAMOO
HE BU3HAETKCS. BiTbIlie TOro, peKkiiaMoro He BBAXKAETHCS 1HPOPMAITis PO BUPOOHHUKA TOBApPY UM MOCIYTY Ta/
a00 TOBap UM MOCIYTY Y MICILIX, I€ [ICH TOBAap UM MOCTyTa Peali3yeThes UM HATAETHCS CIIOKUBAYECBI, 4 TAKOXK
0e3rnocepeHhO Ha CaMOMY TOBapi Ta/a0bo Horo ymakosili. Pa3oM 3 TuM, pillleHHs PO BU3HAHHS iH(popMarrii
a00 300pa)keHHsS PEeKJIAMHUM MOKe OyTH NPHUITHATE, 30KpeMa, SKII0 BOHH a00 MOITyISIPH3YIOTH TOBap abo
Horo BUPOOHHWKA 11032 MICISIMH TOPTiBII HUM. Takox, CITiJi BpaXoBYBaTH  Te, M0 HE3BAXKAIOUM HA TE, 110
BHBICKa UM TaOJIMUKa 3 IH(OPMALII€IO PO 3aPEECTPOBAHE HANMEHYBaHHSI 0COOM, 3HAKH JIJISl TOBAPIB 1 MOCIIYT,
0 HaJIeKaTh i 0co0i, BUJ ii TISUIBHOCTI Ta 4ac poOOTH MarOTh NPU3HAYCHHS 3HAHOMUTH Y ITiJIBUIIATH
00I3HAHICTh CIOXKHMBAYIB 3 CYO’€KTOM ITiIIPUEMHHIIBKOT TISUTBHOCTI, 115 iH(QOpMAIIisl peKJIaMOI0 HE BBaXKa-
€TBCS, 3-TIOMIX 1HIIIOTO, Yepe3 Te, IO BOHA HE MICTUTH 3aKJIHK IPpHUA0ABATH TOBApU ab0 MOCIYTH Y HBOTO.

Kurouosi ciioBa: indopmairist Ta 300pa)eHHs, sIKi He € PeKJIaMHUMHU; KpUTepii KBamidikamii pexiamu;
peKiiama; CyIoBa IpaKTHKa y CIIpaBax, IO BHUILUIMBAIOTH 3 IPABOBIIHOCHH, ITOB’S3aHUX 31 CTBOPCHHSM Ta
PO3IIOBCIOMKEHHM PEKIIaMHU.

Yerokhina N. A. Qualification of information and images as advertising: criteria according to the
legislation of Ukraine and judicial practice.

Having studied the criteria for the classification of information and images as advertising, established
by the law of Ukraine and its judicial case-law, the author comes to the conclusion that the purpose of a
certain image or information to attract attention of consumers to specific economic benefits or a business
entity that can provide them on a commercial basis (relation to the business activity) is the determinative
criterion for distinguishing between advertising and information and images that are not of advertising
nature. Advertising must indicate a specific, individually defined business entity, or a specific, individually
defined product (service) with an indication of the name, quality properties, country of origin, manufacturer
or other identifying features. Instead, for example, the image of a certain object with exclusively generic
features, including as part of the design of the interior of the room, is not recognized as advertising. Moreover,
information about the manufacturer of the product or service and/or about the very the product or service in
places where this product or service is sold or provided to the consumer, as well as directly on the product
itself and/or its packaging, is not considered to be advertisement as well. At the same time, the decision
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to recognize information or images as advertising could be made, in particular, if they either promote the
product or its manufacturer outside the places of trade. Also, it should be taken into account that despite the
fact that a sign or a plate with information about the registered name of a person, signs for goods and services
belonging to this person, the type of his activity and working hours have the purpose of introducing or
increasing the awareness of consumers about a business entity, this information is not considered advertising
due to the fact that, among other things, it does not reflect an invitation to purchase goods or services from it.

Key words: advertising; advertising classification criteria; information and images that are not of
advertising nature; judicial case-law in matters arising from legal relations related to the creation and
distribution of advertising.

IMocTanoBKa Mpo6JjieMHu y 3arajdbHOMY BHIJISIAI Ta ii 3B’A30K i3 BaKJIMBUMH HAYKOBUMH 4H MpPaK-
TUYHUMH 3aBIaAHHAMU. [[OCIIDKCHHS TUTaHb aJAMIHICTPAaTHBHO-IIPABOBOTO PETYINIOBAHHS IMUTaHb BHPOO-
HUIITBA, PO3IIOBCIOMKESHHS Ta CIIOKUBAHHS PEKJIAMH € HaraJbHUM 3aBJaHHSIM HayKOBOTO CITIBTOBapUCTBA, BiJl
SIKOCTI BUKOHAHHS SIKOTO 3aJIeKHUTh BIOCKOHAJICHHS MUIIXIB 3aKOHOJABYOTO BHPIIICHHS (pyHIaMEHTAIBHUX
MUTaHb OpPTaHi3allii Ta 3a0e3MeYCHHS HAJISKHOTO (DYHKIIIOHYBaHHS PUHKY PEKJIaMHUX rmociyr. OaHak, s
ONTUMI3AIlT PEryISATOPHUX MOJICNICH, K1 € SIBHO 3aCTapiJIMMHU 3 TOUKU 30pY iX BIIIOBITHOCTI TCHICHIIISIM
Ta pe3ylbTaTaM PO3BUTKY IIPaBa Ta MyOIIYHOTO aAMIHICTPYBaHHS, a TAKOXK [UIS YCYHEHHS HETIPHUITY CTHMOTO
PIBHS BHYTPIIIHBOT HEY3TO/PKEHOCTI 3aKOHOJIABUMX ITOJIOKEHD 1 HE3aBEPIICHICTIO TPABOBOTO PETYITFOBAHHS
HaHOUTBIII BaXKIIMBUX ACTICKTIB PEKJIAMHOT JisTIbHOCTI, TEpIl 3a BCce, Mae OyTH JOCATHyTa abCOJIIOTHA BH-
3HAYCHICTh IOJI0 PO3YMIHHS CYTHOCTI pEKJIaMH, 110 JO3BOJIUTH BiJl MEXKYBaTH 11 BIJIMEXKYBaHHS BiJ CyMiXK-
HUX 300pakeHb Ta iH(popMallii, 1Ki MarOTh HITHH MTPABOBUH pekuM (HOPMYBaHHS Ta PO3MOBCIOKEHHS. Oc-
HOBHHUM IHCTPYMEHTOM BHKOHAHHS I[LOTO 3aBIAHHS € CY[OBa MPAKTHKA, Y SKi KPHCTAII3yBaJIHCh KPATEPIi
KkBasTi(hiKaIlii NIeBHUX 300paXKeHb Ta 1HPOPMAITIT SIK PeKIIaMH.

®opmyai0BaHHS LijIeli cTaTTi (MOCTAaHOBKA 3aBIaHHS). METOIO TOCTIKEHHSI € BU3HAYCHHS KPUTEPi-
1B KBaJi(ikaIlii pekiiaMu, 3BEpPHYBIINCH JI0 MTOJIOKEHD 3aKOHOAABCTBA YKPATHH MPO PEKIIaMy Ta MarepialiB
MPAKTHKH aJMIHICTPATUBHUX CYJIIB y CIIpaBax, 10 BUILTUBAOTH 3 BIIMOBIIHUX MPABOBIIHOCHH.

Buknax ocHoBHOro marepiaiay mociaimkennsi. HacTymHIM KpOKOM 3BEpHEMOCH 1O 3aKOHOIABCTBA
VYkpainy, sike BU3HaUac KBaTi(iKamiiHi 03HAKK U OKPECICHHS IPEIMETy IIPABOBOTO PETYIIOBAHHS, a Ta-
KOX BUKJIaJa€ 3acaayl PeKIaMHOI JisITBHOCTI.

Tak, 3a BU3HAaYEHHIM, BUKIaAeHUM y a03. 12 1. 1 cT. 1 3akony Ykpainu «[Ipo pexmamy», 3a3Ha9nMO,
0 PEKIJIaMOI0 € iH(popMallisi PO 0co0y YU TOBaAp, siIKa PO3MOBCIOMKECHA B OyIb-sKild ¢popMi Ta B Oy/b-
SIKMH cTioci0 1 mpu3HadeHa chopmyBaru abo miaATpUMaTH 00I3HAHICTH CIIOKHUBAYIB PEKJIaMH Ta 1X 1HTE-
pec moxo Takux ocodm um toBapy [1]. BuraymaunBmm me 3akoHogaBue mosioxkeHHs, BepxoBHuil Cyn
MiJCYMyBaB, IO METOI PEKJIAMH € IPHBEPTAHHS YBAard CIOKHBAYIB PEKIAMH 0 MPOAYKTY, SIKUH pe-
KJIaMy€eTbesl; (POpMyBaHHS y CIIOKHBavYa IIEBHOTO PiBHS 3HAHB MPO BiAIOBIIHHUN TOBap, MOCIYTY; CTBO-
PEHHS y CIIOXHBaYa MEBHOTO 00pasy npoaasiist; GopMyBaHHS MOTPEOH Yy BiIITOBIIHOMY TOBapi, MOCIIy3i;
CIIOHYKaHHS JI0 MPUA0AHHS caMe IbOr0 TOBapy Y BIJAMOBIAHOTO MPOJABI; MiATPUMKa 0013HAHOCTI,
YTPUMaHHS B IMaM STi CIOXUBaYiB iHGOpPMAIIil MPO TOBAp B MPOMIKKAX MIXK KYMiBJISMH; HarajJyBaHHS,
e MOKHa KynuTH BiamoBinuuit ToBap tomo (I[loctanoBa BepxoBHoro Cymy Bix 29 xotHs 2021 p. y
cupasi Ne 480/85/19) [2].

BurmieBnkiianene po3yMiHHS IITKOM Y3TODKY€EThCS 3 YABICHHIMH, SIKUX HoTpuMyeThes 10.0. ['pomenko
Ta 3TITHO 3 SKUMU MTOHATTS «PEKIIaMay 3 ypaxyBaHHSIM ITOTEPEAHIX JOCTIHKEHb i CYYaCHUX YMOB PO3BUTKY
Ma€ BU3HAYATHCh K 1HPOPMAITliS TPO 0COOy YK TOBApP, PO3MOBCIOKEHA B OyIb-sKii (popMi Ta B Oyb-sKHI
cnoci6 i mpu3HadeHa chopMyBaTi abo MiATpUMATH 00I3HAHICTh CIIOKMBAYIB PEKJIAMHM Ta TX IHTEpeC MO0 Ta-
KHX OCOOH 9H TOBApY, a TAKOXK CIIPHATH peajizalii ToBapiB a00 JOCATHEHHIO IHIIOTO Pe3yNbTaTy, 0a)KaHoTo
UL pekiIaMozaBisl. Ha momisay BueHOi, HOTOBHEHHS Ae(iHIMIT peKIIaMH TaKOI0 O3HAKOIO SIK «CIIPHSIE peai-
3arii ToBapiB a00 TOCATHEHHIO 1HIIIOTO Pe3ybTary, 0a’KaHOTO LIS PEKIaMOAABI), TO3BOIHUTE BiIMEKyBaTH
pexiamy Bij iHIIUX BUIIB iH(opMaii [3, c. 4].

3aKoHONABYE BH3HAYCHHS PEKJIAMH 3 ypaxXyBaHHSM Ii TIyMaueHHs I 4ac CyZOBOTO MPaBO3aCTOCY-
BaHHS BiIOMBAE i XapaKTEPUCTHKH I[LOTO COIIAIbHO-CKOHOMIYHOTO SIBHIIA, BUKJIAICH] Y HAIPAI[IOBAHHIX
A.B. CrpenpaukoBa ta JIx. beprera. 3a MipKyBaHHSIMH IUX JOCTIIHUKIB peKjama — OIUIadeHa (popma
KOMYHIKalIlii, Xxoua Jiesiki BUJU PeKJIaMU, HAlPUKJIA], CYCITIbHA, MAIOTh OE3KOITOBHI PEKJIaMHI ILIOIIMHI
1 yac y 3aco0ax macoBoi iHdopmauii. [Hpopmalis, 110 MOBIIOMIIAETHCA B peKJIaMi, HE TIJIbKU OIUIa4y€Th-
csl, aje mie U iIeHTudikye croHcopa. Y NesSKUX BHIAJAKaX METOK PEKIAMHOTO MOBITOMJICHHS € MPOCTE
MIParHeHHS O3HAHOMUTH IOKYIIS 3 MPOMYKIEI0 UM KOMIIAHIEI, X04a OUTBLIICTh PEKIAMHHUX 3BEPHEHB
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HaMAaraloThCsI € i CXHIIUTH MOKYIIIS 10 YOro-HeOyah UM BIUIMHYTH Ha HHOTO, TOOTO MEPEKOHATH IIOCh
mouaTy. PekiraMHa 3BiCTKa MOXKE MPOXOAMTH BiJipa3y IO JACKIIHKOX 3aco0ax MacoBoi iHpopmarlii 3 MeTor
OXOITUTH SIKOMOTa OUTBIIT MTUPOKE KOJIO MOTEHIIHHUX KIIi€HTIB. OCKUIBKH peKiama € OJHIE0 3 GopM Maco-
BOI KOMYHIKaIli{, BOHa He TiepcoHi(dikoBaHa [4]. 3HaYHMIA 1HTEpec mpencTapisaoTh i posaymu O.A. Jlech-
KiBa MIONO IiJeH Ta BIACTUBOCTEH peKIIaMHu. 3a TBEPIKCHHSIM BUCHOTO, OHIEIO 3 KIIFOUOBUX PUC PEKIAMU
€ ii KoMepIIiiiHe CrpsAMyBaHHS, TOOTO HAIIPABJICHICTh Ha OTPUMaHHs MpHOYTKY pekiaamoaarieM. Okpemo
aBTOp 3a3Havae, Mo caMa Mo co0l pekiiaMa Ma€e Ha METi JIUIIe MOMIMPEHHS 1H(OpMAIii PO TOW YW 1HIITHHA
TOBap, MOCIYTY Y 0Cc0o0y, a MPUOYTOK € BXKEe METOI0 (Di3MUHOT UM FOPUIUIHOT 0co0H, 1110 1i 3amoBIse. Ta-
KMM YHHOM, MOKe UTHCS PO JIB1 IIUJTi, SIK1 TIepeciTilye peKiIaMHe 3BEPHEHHS — TPOMiKHY (1HDOpMyBaHHS
CTIIOYKUBAUIB) Ta KIHIEBY (OTpUMAaHHS MPUOYTKY poOOTOIaBIIEM). 3BAXKAOUH HA 1€, OOTPYHTOBYETHCS TyM-
Ka Mpo Te, 110 3aKOHOABII0 HE0OX1IHO 00OB’SI3KOBO 3a3HAYMTH SIK TPOMIXKHY, TaK 1 KIHIIEBY METY peKJia-
MH, TI¢ JacTh 3MOTY 3HAUHO 3MEHIIIMTH KUIBKICTh OPYIIEHb B peKiiaMHii chepi. Amke came koMepIliiiHa
CIPSIMOBAHICTh BiJIPI3HS€ 3BHUYAlHY pPEeKJIaMy BiJl peKJIaMH COIiajbHO, SIKa CIIPSIMOBaHa Ha JOCSTHEHHS
CYCIUIbHO KOPHCHHUX IIJICH, TIOMYISPHU3AIII0 3arajJbHOMIONCHKUX IIIHHOCTEH 1 PO3TOBCIO/KCHHS SKOT HE
Ma€ Ha METi OTpUMaHHsS NMPHOYTKY. BiJCYyTHICTh WITKOTO PO3MEKYBaHHS IIMX IMOHSATH BXKE JIOBIHH Yac
MPU3BOJUTH JIO YUCIICHHUX MAaHIMyIOBaHb 3 00Ky HEJOOPOCOBICHMX PEKJIAMOJABIIIB, SIKi ITiJ{ BUTJISIIIOM
COIAJIBHOT peKJIaMHU TIONTUPIOKTh PEKIaMHI MaTepialid 3 YiTKOK KOMEPIIHHO Ta MpOoTaraHIucTChKO
HampasJieHicTio [5, ¢. 50].

OTxe, 3 BUIIE3a3HAYCHOTO BUIUIMBAE T€, IO CIPSAMOBAHICTh 1H(OpMaIi a0 300pakeHHsT Ha MPHUBEp-
TaHHS YBard CIIOKMBAYiB 10 KOHKPETHUX EKOHOMIUHUX OJar 4u cy0’€KTa TOCIIOAapIOBaHHs, SIKHH MOXKE 1X
HAJIaTH, € BU3HAYAIFHUM CYTHICHUM Ta HOPMAaTHBHO-TIPABOBIM KPUTEPIEM PO3MEKYBAHHS PEKIAMHU Ta THX
1H(pOpMaIIMHUX OTOJIONICHD Ta 300paXkeHb, SIKi He € pekiaamMoro. KpiMm Toro, HaBiTh 3a (hopMabHUX 30iriB 3
O3HAKaMHM pEKJIaMH, JIesiKi 300paKeHHs Ta iH(GOpMAITis 3TiAHO 3 ToToKeHHsIME 3akoHy Yikpainu «I1po pekia-
My» HE BBOKAIOTHCS peKJIaMOI0. L{nMu BUHSTKAMH €:

—  oroJjornreHHs Gi3MYHUX 0Ci0, He OB’ sI3aHi 3 MiIIPUEMHHIIBKOIO TIsTBHICTIO (4. 3 ¢T. 2 3akoHy YKpa-
T «IIpo pexmamy»);

—  iH(opmallisg Ipo BUPOOHHUKA TOBApy Ta/a00 TOBAp y MICIAX, J€ IeH TOBAp pealli3yeThCsl YM Haja-
€ThCS CITOKUBAYEBI, Y TOMY YHUCIII Ha eJIeMeHTax oOJiaHaHHs Ta/a00 o(OPMIICHHS MICI[h TOPTIBII, & TAKOX
Oe3rmocepeTHhO HAa CAMOMY TOBapi Ta/abo HOTo yIaKkoBIli, He BBAXKAETHCS peKiIaMoro (4. 8 ¢T. 8 3akoHy Ykpa-
Tau «[Ipo pexmamy»);

—  BHUBIiCKa 4d TabJIMYKa 3 iHPOpMAIIi€I0 TIPO 3apEECTPOBAHE HAWMEHYBaHHS 0COOH, 3HAKH JIJIsl TOBApiB
1 MOCITYT, 10 HaJIeXkaTh il 0c001, BUJ 11 MisJIBHOCTI (SKIIO 1€ HE BUILUIMBAE 13 3apEECTPOBAHOTO HAHMEHY-
BaHHS 0COOM), yac poOOTH, [0 pO3MillleHa HA BHYTPIIIHIM MTOBEPXHI BJIACHOTO YH HAJAHOTO Y KOPUCTYBaHHS
0c001 MPUMIIIICHHS, Ha 30BHIIIHIM OBEPXHI OYIMHKY YU CIIOPYIM HE BHIIE MEPIIOTro MOBepXy ado Ha MOBep-
Ci, Jie 3HAXOUTHLCS BIIACHE UM HA/IaHE Y KOPHCTYBAaHHS 0CO01 MPUMIIICHHS, 01151 BXOAY B TaKe MPUMIIICHHS,
HE BBKAETHCS pekiiaMolo (4. 6 ct. 9 3akony Ykpaiau «IIpo pexmamy») [1].

30Kpema, 3BEpHYBIIUCH J0 MPAKTHKHA TIIYMAYCHHS IUX 3aKOHOAABYMX ITOJIOKEHBb aIMiHICTPaTHBHUMHU
Cygamu, 3a3Ha4MMO, IO 3a iX MPaBOBUMH MO3HIIISIMH IEBHA iH(pOPMAIlisl MOKe OyTH BH3HAHA PEKIAMOIO
TOJIi, KOJIM BOHA BKa3y€e Ha KOHKPETHY, IHANBIAyaIbHO BU3HAYCHY 0Cc00Y, 800 Ha KOHKPETHHMH, IHANBITyaIbHO
BHU3HAYCHUH TOBAp, i3 3a3HAUCHHSAM HAlMEHYBaHHS, SKICHHX TOKA3HUKIB, KpaiHy [TOXOKCHHs, BUPOOHHKA
Tomo. HeHanexxHICTh MEBHOTO HOCIS 1H(OpMAIli Ta 300paXkeHb J0 pPEeKJIaMHHX 3ac00iB a00 OXOIUTeHHS 11
BUIICHABEICHUMH BUHATKAMHE CYIH OOIPYHTOBYIOTh TAKUM YHHOM:

—  He € pekiaMoro iHpopMallis, po3MillleHa Ha 30BHIIIHIA MOBEPXHI OyAMHKY YH CIOPYIH HE BUIIE
MIEPIIIOTO MOBEPXy ad0 Ha MOBEPCi, Ie 3HAXOUTHCS BIACHE YU HATaHE Y KOPUCTYBaHHS 0CO01 MPUMIIICHHS,
017151 BXOJIy Y TaKe MPUMIIIICHHS, sIKa He MiCTUTh 3aKJIMKIB MTPUI0aBaTH TOBAP a00 MOCIYTY, [0 peati3y€eThCs
cy0 exroM ([Tocranosa BepxosHoro Cymy Big 25 6epesns 2020 p. y cripasi Ne 461/4489/16-a) [6];

—  BuBicka 3 Haucom «BUHA MUPA, nanic «DupMeHHBIH Mara3un» Ta 300pakeHHS MaIld CBITY 3
HAITACOM «IIPSMBIE TIOCTABKH CO BCETO MUPA» HE MICTATH 3aKJIUKIB 10 MPpUAOAHHS KOHKPETHOTO TOBApY YU
OTPHUMAaHHS TIOCIIYT NO3MBavya, BOHA HE € iH(opMaliero, MpU3HAYCHOI chopMyBaTu abo miATpUMATH 00i-
3HAHICTh CHIOKMBAYIB PEKJIAMH Ta iX iHTEpecy IIOA0 IOPUIMIHOI 0COOM UM KOHKPETHOTO TOBapy (IOCIYT),
IO MMOCTABISAETHCS/HANAETHCS MIANPHEMCTBOM, a BIITAK HE € PEKIAMOIO i He MOTpeOye CIeliaIbHOrO J10-
3BOJIy Ha po3MilleHHs 30BHilIHBOI pexsamu (IToctanosa Bepxosuoro Cyny Bia 30 kBitHs 2020 p. y crpasi
Ne 323/3491/16-a) [7];

—  posMinieHa Ha ¢acaai Oyaisini BuBicka 3 HantncoM «IHOOPMALISA 1» € He peknaMHUM 3ac000M, a
3apeecTpOBAHUM 3HAKOM JIJIsl TOBAPIB Ta IMOCITYT, IIPABO HA SIKE HAJICKUTH 0COCI 3a JIIeH31HHIM IOTOBOPOM 3
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ToBapucTBOM 3 0OMEXKEHOI BiAMOBiAaNbHICTIO «BaiiH-ApT» (ITocTanoBa BepxosHoro Cyy Bijg 29 OBTHS
2021 p. y cupasi Ne 280/1330/19) [8];

—  TOJI SIK 3a00POHSIOTECS Oy/Ib-Ka peKJIaMa Ta CTUMYIIIOBAHHS NPOJIAKy TIOTFOHOBUX BHPOOIB, 3HA-
KiB JUIS TOBApiB 1 MOCKYT, IHIIMX 00’€KTIB MpaBa IHTEJCKTYalbHOI BIACHOCTI, /I SIKHMH BUITYCKAIOThCS
TIOTIOHOBI BUPOOH, pekiiama abo yrmakoBKa SKHX MICTHTh HAaIMC, MATFOHOK YU Oy/Ib-sSKe iHIIIe 300pakeHHs,
MTOBIJIOMJICHHSI, SIKi TTOBHICTIO 200 B YaCTHHI 1IeHTH(IKYIOTHCS YU aCOIIOIOTHCS 3 TIOTIOHOBHM BHPOOOM,
3HAKOM JTS TIOTFOHOBHX TOBApIB 1 TOCIYT YX 3 BUPOOHUKOM TIOTIOHOBHX BHUPOOIB, SIK BCTAHOBIICHO CyllaMHU
ToTiepeIHiX 1HCTaHIi Ta He 3amepedyeTbes cropoHamu, TOB «bOH ITAPI» He 3aiiicHIOE TIPOIAXy THO-
TIOHY, a 300pa)KeHHSI, SIKe IHTEPIPETYETHCS K CTUMYIIOBAHHS MPOIaXKy TIOTIOHY, € BHKIIOUHO €JIeMEHTOM
IHTEep €pY pecTOpaHy Ta He crpsiMoBaHe Ha 3100yTTs koMepiiiiHoi Buroau (I[TocranoBa BepxosHoro Cymy
Bix 3 kBiTHsA 2018 p. y cipari Ne 815/87/17) [9];

—  BHUBICKa 3 HaImUCOM «iH(opmaiis_1», 300pakeHHs] Manu CBITY Ta EifdeneBoi Bexi He MicTATh 3a-
KIIMKIB JI0 MPUI0aHHS KOHKPETHOTO TOBapy ud (hOPMYBaHHS 1HTEpecCy IIOI0 KOHKPETHOI 0coOu, He € iH-
(hopmairieto, mpu3HaYeHOO chopMyBaTH 200 MiATPUMATH 0013HAHICTH CIIOXKKMBAYIB PEKIIAMU Ta 1X IHTEpecy
010 YOPHIUYHOT 0COOM UM KOHKPETHOTO TOBapy (ITOCIYT), IO MOCTABISAETHCS/HAAAETHCS TAMPHEMCTBOM,
3 ONJISI/LY Ha 1110 11 BUBICKH HE € PEKJIaMOI0 y po3yMiHHI 3akoHy Ykpainu «[Ipo pekiamy» Ta He ToTpeOyoTh
CIEIIATLHOTO JI03BOJTy Ha po3MillieHHs 30BHIHKOI pekiamu ([Tocranoa Bepxosnoro Cyny Bin 11 cepras
2021 p. y cupasi Ne 323/809/17) [10].

HaromicTb, moka30BUMH 3pa3kaMi MPABOBOTO i (PaKTHIHOTO OOTpYHTYBAaHHS BUCHOBKY CYIIy IIOJO TOTO,
0 TIeBHa iH(opMaIlisi Y¥ 300paKeHHS MAarOTh PEKJIAMHY CIPSIMOBaHICTh, MOKYTh OyTH HACTYIIHI:

—  sIK BCTAaHOBJICHO CyIaMH ITOTIEPEIHIX 1HCTAHIIN Ta MiATBEPHKEHO HASIBHUMHE Y MaTrepiaiaX CIpaBu
JIOKa3aMH, CITipHA KOHCTPYKIIisl Ma€ HACTYITHI O3HAKH PEKJIAMH: IIPO 0CO0Y — HASIBHUH Y CHOXKET1 TOPTiBelb-
Hoi Mapku KotenGym, mocunanss Ha BeO-CTOpiHKY [HTepHET Wwww.kotengym.com depes sIKky MO>KHa OTpH-
MaTH 1H(QOPMAIIIO MMPO BIACHUKA TOPTIBEIBHOT MapKH, MEPEKy Ta MOCayrH ¢iTHec HeHTpiB «KotenGymy;
Ipo TOBap — «KpocchiT» (OpeHaoBa cucTeMa MiATOTOBKH ), Yac Ta MiCIle IIPOBEICHHS 3aX0/Ty, IO TAKOXK ITij-
TBEP/UKYEThCS eKCITepTHUM BHCHOBKOM Ne 04-03/17 ekcriepTHOI KoMicii mpu BeeykpaiHehKiil TpoMajichKii
opranizaiii «Bceykpaincbka pekinamua koaninisy (ITocranoBa Bepxosrnoro Cymy Bix 14 mumas 2020 p. y
cnpasi Ne 808/353/17) [11];

—  KOJICTis CYIIiB MOTOUKYETHCS 3 BACHOBKAMH aleIIIIHHOTO CYIy PO JOBEICHICTH BUCHOBKIB MO0
MOPYIICHHS MTO3UBAaYeM 3aKOHOIABCTBA PO PEKJIAMY B YACTHHI pO3MIMIEHHS 30HTa 3 Joroturom TM «Uep-
HITIBChKEY» 11032 MiCIIeM TOPTiBIIi, & caMe Ha IJISDKI, aJKe, K BCTAHOBJICHO anelIAiHHIM CyZ0M, 30HT 3 JIO-
roTunoM «YepHiriBcbke», TOOTO 3 HA3BOK TOPTiBEIBHOT MAPKH MHBA, PO3MIIIICHUI Ha IUISHKI cepe/T JISKaKiB
JUTSL IPUAHSITTS COHSIYHUX BaHH, TOOTO Y MICITi, SIKE HE MPU3HAYCHO IS peai3allii Ui HaJaHHsI BiJIIOBITHOTO
TOBapy CIIOKUBAYY Ta SKE HE € MicIleM TOpTiBii amkoroiapHuME HamosiMu (Iloctanosa Bepxosroro Cymy Bin
23 BepecHs 2021 poky y cnpasi Ne 826/24133/15) [12].

BucHoBkH 3 gociizkeHHs. TakuM YHMHOM, CIIPSIMOBaHICTh MEBHOTO 300pakeHHs ab0 iH(opmarlii Ha
MIPUBEPTAHHS yBaru CIOKUBadiB 10 KOHKPETHUX EKOHOMIYHUX OJIar 4 cy0’€KTa TOCIONapIOBAHHS, SIKHU
MOJKe X HaJIaTH Ha KOMEPIIHHIH OCHOBI (3B’S130K 3 MiMPUEMHHIIBKOIO JTiSIBHICTIO BiIMOBIAHOTO Cy0’ €K-
Ta TrOCIOJApIOBaHHs), € BU3HAYAILHUM CYTHICHUM Ta HOPMAaTUBHO-IIPABOBUM KPHTEPIEM PO3MEKYBaHHS
pexiaMu Ta iHpopMalii Ta 300pakeHb, sIKi He € peKiIaMoro. Pekiiama Mae Bka3yBaTi Ha KOHKPETHOTO, 1H-
IUBITyaJIbHO BU3HAYEHOTO Cy0’€KTa TOCIIONAPIOBAaHHS, a00 Ha KOHKPETHUH, IHAMBINyalIbHO BH3HAYCHHUN
ToBap (IOCIYTyY) i3 3a3HAYCHHSM HaMEHYBaHHS, SIKICHAX ITOKAa3HHKIB, KpaiHy MOXO/KECHHS, BUPOOHHKA
a00 1HIIMX ICHTH(IKYIOUNX 03HaK. HaToMicTh, HapuKIIa/, 300paskeHHS TICBHOTO MPEIMETa 3 BUHATKOBO
POIOBUMH O3HAKaMH, Y TOMY YHCII SIK YaCTHHH TH3AHHEPCHKOTO O(OPMIICHHS 1HTEp €py MPUMIIICHHS,
pPEKIIaMOI0 HE BU3HAETHCs. BibIie TOro, pekiiaMor0 He BBaXKAETHCS 1H(OpPMAIS PO BUPOOHUKA TOBAPY
9H MOCIYTY Ta/ab0 TOBap YH MOCIYTY Y MICISX, [I¢ el TOBap YH MOCIyTa Peaji3yeThCs YU HaTAEeThCs
CIO)KMBAauEBi, a TAKOXK OE3MMOCEPeHhO Ha caMOMY TOBapi Ta/abo Horo ymakoii. PazoM 3 TuM, pimreHHsS
Ipo BU3HAHHS iH(popMaIii abo 300pakeHHsT peKIIAMHIM MOXKe OyTH MPHHHATE, 30KpeMa, SIKIIIO BOHA a0o
MOMYJSIPU3YIOTh TOBap ab0 HOro BHPOOHWKA MO3a MICISIMHU TOPTiBIi HUM. Takox, Ciij BpaxoByBatu i
Te, IO He3BaXKAIOYH Ha Te, 10 BUBICKA YH TaONHWYKa 3 iHPOPMAIIIEIO PO 3apeecTpOBaHE HAMEHYBaHHS
0co0u, 3HAKH UIS TOBApiB 1 MOCIYT, IO HAJNEXaTh Wil 0co0i, BUJ 11 AisIBHOCTI Ta 4ac POOOTH MalOTh
MPU3HAYCHHS 3HAHOMHTH YW MiABUIIUTH O0I3HAHICTH CIIOKHMBAUiB 3 Cy0’ €KTOM MiIMPUEMHUIIBKOT JTisITh-
HOCTI, 1151 iHopMallisi peKIaMOI0 He BBaXKAETHCS, 3-IIOMIXK 1HIIOTO, Yepes3 Te, 110 BOHA HE MICTUTb 3aKJIHK
npua0aBaTH TOBapu ab0 MOCIYTH Y HHOTO.
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Kuproxa K.I. Hanpsimu migBuineHHst eeKTHBHOCTI aAMiHiCTPATUBHO-NIPABOBOI0 peryJlOBaHHSA
3ano0iranns kopynuii B opranax HanionansHnoi Ioainii Ykpainu.

VY crarTi npoaHani3oBaHO OKPEMi MiX0U HAYKOBLIB JO PO3YMIHHS MOHATTS «MEXaHi3M aJMiHicTpa-
TUBHO-IIPABOBOTO PETYIIOBAaHHSY, B TOMY YHCII i y cepi 3anobiranHs kopynuii. OkpeciaeHo okpeMi Ha-
IPSIMU I[0JI0 MOXKJIUBOCTI MiJBUIIECHHS €(EKTUBHOCTI 3aCTOCYBAaHHS MEXaHi3My aJMiHICTPaTUBHO-IIpa-
BOBOTO PETYJIIOBaHHS 3aMo0iraHHs KOPYHIIHHUM mposiBaM B opraHax HamionanapHoi moninii Ykpainu.
Hocnigxyoun TUTaHHS y cdepl BAOCKOHAIECHHS aJMiHICTPaTUBHO-IPAaBOBOTO MEXaHiI3My 3armo0iranHs
MPaBOMOPYIICHHSAM, MOB’S3aHUM 3 KOPYIII€I0, 10 BUYMHSIIOTHCS MOJMILEHCHKUMU, 10 YHMHHUKIB, SKi €
MEepeIKo00 Horo eeKTUBHOI peanizanii HayKOBIi BITHOCSTh: HEJOCTAaTHIO KOHLENTYyaJlbHY 3a0e3me-
YCHICTh CTPATETIUHUX 1 TAKTUYHUX ACIEKTiB MPOTUALT KOPYMIii, 110 MPU3BOAUTH A0 CUCTEMHHUX IIPO-
paxyHKiB, IPOTUPIY MK OKPEMHUMH €IEMEHTAMM MPOTPAMHOTO aHTUKOPYHI[IHHOTO JOKYMEHTY; HU3b-
KHH piBEHb MPOTHOCTUYHOTO 3a0€3MEUEHHS; BIICYyTHICTh KOMIIJICKCHOTO 3ayueHHs (axXiBI[iB B Tarys3i
KPUMIHOJIOT11, EKOHOMIKH, OyXTaITepChKOro 0OMiKYy, KOMI IOTEpHOI TEXHIKHU 1 TEXHOJOTI, IHIINX HayK;
MepeBaKHY OPIEHTAIiI0 Ha AiSUIBHICTh MPABOOXOPOHHUX OpraHiB; HU3bKY PECYPCHY 1 HayKoBy 3a0e3re-
YEHICTh; BIACYTHICTh aHAJII3y 1 0OTOBOPEHHS PEe3yIbTATiB BUKOHAHHS IPUHHATUX IPOrPaM; HEAOCTATHIO
Opi€HTOBAHICTh AHTUKOPYMNIIIHUX MPOrpaM Ha MEBHI raly3i ympaBliHCHKOT AiSUIBHOCTI Ta BUJIJICHHS
NPiOPUTETHUX HAMPSIMIB MPOTUAIT KOpyMuii; HEKOPEKTHICTh (OPMYTIOBAaHHS Iineil Takoi 60poThOU;
(opMaTbHUH XapaKTep 3aX0/iB 11€0JIOTIUHOTO BIUINBY; HU3bKUH piBeHb nudepeHIiarii 3axoais 3amo0i-
TaHHS CTOCOBHO Pi3HUX BUAIB KOPYHI[IHHUX MPOSBIB; BiACYTHICTh MEXaHI3My KOHTPOJIIO 32 XOJOM iX pe-
amizamii i KOpeKTyBaHHS B MpoIleci peanizalii; BiICyTHICTh HAJIEKHOTO COLIaJIbHOTO KOHTPOJIIO 3 OOKY
rpoMajcbkocTi. OHI€0 3 HAHOIBII BaXKIIMBUX aHTUKOPYILIMHUX 3acaj] IPEBEHTUBHOTO XapaKTepy €
KOHKYpCcHHil Bifi0ip Ha mocanu B HamionanbHii mominii Ykpainu. ¥ ctarti 52 3akony Ykpainu «IIpo
HamionanbHy modimiro» BKa3zaHo, 10 KOHKYPC MPOBOAUTHCS BiAMOBiAHO 10 THUIIOBOTO MOPSAKY MpOBE-
JIEHHS KOHKYPCY Ha CIy>k0y 710 moJimii Ta/abo 3alHATTA BaKaHTHOI MOCaJH, IO 3aTBEPIKYEThC MiHi-
CTPOM BHYTPIIIHIX clIpaB YKpaiHH.

KirouoBi ci1oBa: Kopymitisi, KOpYyIIliiiHI NPOsBY, MEXaHi3M aAMiHICTPAaTHBHO-IIPAaBOBOTO PETYIIOBAHHS,
Hamionansna moninist Ykpainu, 3an06iranHs KOpyIIiii.

Kyryukha K.I. Directions of increasing the efficiency of the administrative and legal regulation of
the corruption prevention in the national Police Bodies of Ukraine.

The article analyzes individual approaches of scientists to understanding the concept of «mechanism
of administrative and legal regulation», including in the field of corruption prevention. Separate directions
regarding the possibility of increasing the efficiency of the application of the mechanism of administrative
and legal regulation of prevention of corruption in the bodies of the National Police of Ukraine are outlined.
Investigating issues in the field of improving the administrative-legal mechanism for the prevention of
offenses related to corruption committed by police officers, the scientists attribute to the factors that are an
obstacle to its effective implementation: insufficient conceptual security of strategic and tactical aspects of
combating corruption, which leads to systemic miscalculations, contradiction between individual elements
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of the programmatic anti-corruption document; low level of prognostic support; lack of comprehensive
involvement of specialists in the field of criminology, economics, accounting, computer technology
and technology, and other sciences; predominant focus on the activities of law enforcement agencies;
low resource and scientific support; lack of analysis and discussion of the results of implementation of
accepted programs; insufficient focus of anti-corruption programs on certain areas of management activity
and selection of priority directions for combating corruption; incorrect formulation of the goals of such
a struggle; formal nature of measures of ideological influence; low level of differentiation of prevention
measures in relation to various types of corruption manifestations; lack of a mechanism for monitoring the
progress of their implementation and correction during the implementation process; lack of proper social
control on the part of the public. One of the most important anti-corruption principles of a preventive nature
is competitive selection for positions in the National Police of Ukraine. Article 52 of the Law of Ukraine
«On the National Police» states that the competition is held in accordance with the Standard procedure
for conducting a competition for police service and/or filling a vacant position, which is approved by the
Minister of Internal Affairs of Ukraine.

Key words: corruption, mechanism of administrative and legal regulation, National Police of Ukraine,
prevention of corruption, manifestations of corruption.

IMocTanoBka nmpodjaemu. 3HauyHa yBara KepiBHUIITBA JepkaBH 1 HallioHambHOT MOl 30KpeMa, Mpui-
JISIETHCS MMATAHHSM 3ar00iraHHs Ta POTHIIT KOPYIIIIIT, 0 MPOSBIISIETHCS, 3-MOMIX 1HIIIOTO B OpraHi3aiii ta
MIPOBE/ICHH] PI3HOMAHITHHX KPYIVIMX CTOJNIB, MDKHAPOIHUX Ta BCEYKPATHCHKMX KOH(EpEeHIIiH, 3a pe3ysibra-
TaMH pOOOTH SKUX MPUHMAIOTHECS ITPOTPAMHO-CTPATETIUHI JOKYMEHTH, IO Ii3HIIIEe BHCTYIAIOTh OCHOBOIO
IUTSL pO3POOKH UM YIOCKOHAICHHS aHTUKOPYIIIIHOTO 3aKOHOIABCTBA, JIE€BICTH SIKOTO 3a0€3I1eTy€EThCS 3a J10-
ITOMOTOI0 MEXaHI3My aJMiHICTPAaTHBHO-TIPABOBOTO PETYIIIOBAHHI.

AHaJi3 A0caimKeHb 1aHoi npodaemu. [TuTaHHIM pO3yMIHHS 3MICTYy TIOHSATTS «aMIHICTPaTHBHO-TIPA-
BOBOTO PETYJIIOBaHH:» MPHUCBSIYCHA 3HAYHA KUTBKICTH Ipamb TEOPETHKIB IpaBa, OKPEMi acIeKTH aIMiHi-
CTPaTUBHO-TIPABOBOTO PETYIIOBAHHS MisIBHOCTI IIPABOOXOPOHHHUX OPraHiB AOCIiIKyBamd M. MenbHUK Ta
M. XaBpOHIOK, 0COOJIMBOCTSIM aJIMiHICTPAaTHBHO-TIPABOBOTO PETYIIOBAHHS B cepi 3aro0iranHs Ta IpoTHIil
KopyTii mpucBsideHi myoumikanii: JI. barpiii-1llaxmarora, /1. 3adbpoau, B. Jlyroporo, M. Mapusroka, €. He-
BMepkuipkoro, O. IIpoxopenka, C. Porymscekoro, A. Cobakapsi, C. Crenienka, O. TkaueHka Ta iH. OqHak,
HE 3Ba)KAIOYH Ha I1e, MUTAHHS IiIBUIICHHS ¢()eKTHBHOCTI 3aCTOCYBaHHS MEXaHI3My aIMiHICTPaTHBHO-TIPa-
BOBOTO PEryJIFOBaHHS 3ar00iraHHs KOPYIIIHHUM MposiBaM B opraHax HarjioHanpHOT moinii YkpaiHu Haaex-
HUM YHHOM JIOCITIJIKEHO He OyI1o.

Meta 1aHoi cTaTTi MoJsirac B aHaNi3i HOPMAaTHBHO-IIPABOBHX aKTiB 3aKOHOJABCTBA Ta HAYKOBHX IIy-
OJikarliif, mo npUcBsiueHi MpoOIeMaTHIIl aIMIHICTPATHBHO-ITPABOBOIO PETYJIFOBAHHS 3aI00iraHHsI KOPYIILii
B opraHax HamionanpHOi moninii YKpaiHu, a TakoXK OKPECICHHI MOXIHUBUX HAIMPSIMIB MiJABHIICHHS HOTro
e(heKTUBHOCTI.

Buxnax ocHoBHOro mMatepiasy. 3Ha4Ha KUTBKICTh POOIIeM, ITOB’3aHUX 3 IHTETPAIEI0 B TOMIIEHChKE
CEpPEIOBHIIE aHTHKOPYIIIIHHOI CKIIQJI0BOI, 0OYMOBITIOE TIOTPEOy BXKHUTTS CHCTEMH 3aXOIiB PI3HOILIAHOBOTO
CIIPSIMYBaHHSI.

BusHavanbHa poiib y TIOJ0JIAHHI HETaTHBHUX NPOSIBIB KOPYIIIiT B opranax HarioHanbHOT nosmimii BiaBe-
JICHA MEXaHi3My aJMiHICTPAaTUBHO-IIPABOBOTO PETYIIIOBAHHS 3aI00IraHHs KOPYIILIi B TaHOMY ITPaBOOXOPOH-
HOMY Oprasi.

Beay4n MoBy 1po «MexaHi3M aIMiHiCTpaTHBHO-IIPABOBOTO PETYIIOBAHH», BAPTO 3ayBaXKUTH, IO B TEO-
pii aIMiHICTPATUBHOTO MpaBa HAYKOBILISIMU BUCIIOBITIOIOTHCS Pi3HI MiJXOAM IO PO3YMIHHS 1 BU3HAYCHHS BKa-
3aHOTO MMOHATTAL.

Taxk, L.I1. T'onocHIUEHKO po3MIsAae MeXaHi3M aIMiHiCTPaTHBHO-IIPABOBOTO PETYIIOBAHHS SIK CYKYITHICTb
aJIMIHICTPaTHBHO-IIPaBOBHX 3aC00IB, 32 TOITOMOTOIO SIKUX 31HCHIOETHCS BIUIMB Ha BITHOCHHH, 110 BUHUKA-
IOTh Y MPOIIeci peatizamii Aep:kaBHOT BUKOHABYOI Biaau [ 1, c. 14].

C.T. T'oHuapyk mix MexaHi3MOM aaMiHICTPATHBHO-IIPABOBOTO PETYIIOBAHHS PO3YMI€ CHCTEMY aJMIiHi-
CTPaTUBHO-TIPABOBHX 3ac00IB (€IEMEHTIB), 32 IOTIOMOTOIO SIKHX 3IHCHIOETHCS IPABOBE PETYIIOBaHH (YII0-
PSIKYBaHHS) CYCIIUTBHUAX BITHOCHH Y c(epi IepKaBHOTO YIpaBiHHA [2, ¢. 23].

Ha nymky O.1. Ocramnenka, MexaHi3M aJIMiHICTPaTUBHO-IIPABOBOI'O PETyJIIOBaHHA L€ CUCTEMa HaAlJIEHUX
BJIaJIHUMH TIOBHOBKEHHSMHU CyO’€KTIB (OpraHu JepaBHOI BJaJy 1 yIpaBiliHHS) OO 3aCTOCYBaHHS Mpa-
BOBHX 3aC00IB 3 METOIO MIPABOBOTO BIUTUBY HA CYCIUIbHI BITHOCUHH B iHTepecax (pi3MYHHX 1 FOPUAUIHUX
ocib6 [3, c. 148].
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C.I'. CrenieHKo po3misigae MeXaHi3M aJIMIHICTPATHBHO-IIPABOBOTO PETYIFOBAHHS K CYKYITHICTh PABOBUX
3ac00iB, 3a JIOTIOMOTOO SIKUX 3JIHCHIOETHCS MTPABOBE PETYJIFOBAHHS CYCHUIBHUX BIAHOCUH y cdepi aaMiHi-
cTpaTtuBHOTO Tpasa [4, c. 32].

B.K. Kommaxkos Ta O.B. Ky3pMeHKO 111 MEXaHI3MOM aJIMiHICTPaTHBHO-IIPABOBOTO PETYIIFOBAHHS MTPOIIO-
HYIOTh PO3YMITH CYKYIIHICTb aIMiHICTPaTHBHO-IIPABOBUX 3aC0O01B, 32 IOTIOMOTOF0 SIKHUX 3[IHCHIOETHCS BILJIMB
Ha BIJTHOCHHH, [II0 BUHUKAIOTH IT1J1 Yac peaizailii aJMiHICTpaTUBHUX 3000B’s13aHb MyOII9HOT aMiHiCTparlil
[5, c. 26].

O.M. €myk BBaXkae, 110 MEXaHI3M aJMiHICTPAaTHBHO-IIPABOBOTO PETYIIOBAHHS OXOPOHHOT JiSUTBHOCTI
SIBIISIE COOOIO ITUTICHUI KOMITJICKC aJMiHICTPaTHBHO-TIPABOBUX 3aC00IB, SIKiI CIIPSIMOBaHI Ha BPETYIIIOBaHHS
CYCHUTBHUX BITHOCHH Y cdepi Oe3meku (hi3muHuX 0¢i0 Ta 0XOpOHH ycix (opM mpaBa BIACHOCTI, 33I0BOJICH-
Hs TyOJIYHO-TIPABOBUX 1HTEPECIB (BI3MYHMX 1 IOPUIUYHUX OCIO CyO’ €KTaMH MyONIIYHOTO aJMiHICTpYBaHHS
[6, c. 257].

A.P. PemeTHiK (hOpMYITIO€ TBEPIKECHHS, [0 MEXaHI3M aJIMIHICTPATHBHO-IIPABOBOTO PETYIIOBAHHS € CY-
KYIHICTIO aJIMiHICTPAaTUBHO-TIPABOBHUX 3ac001B, SIKi MAalOTh BIUIMB Ta OPraHi30BYIOTh BITHOCHHHU y chepi
VIPaBIiHHS BIJIIOBITHO KIHIIEBOT METH LTS JIEpKaBH Ta CycriibeTra [7, c. 270].

Ha nymxy O.A. MopryHoBa, MeXaHi3M aJIMiHICTPaTHBHO-IIPABOBOTO PETYJIFOBAHHS, 00’ €THYIOUH Opra-
HIYHY (HOPMHU IpaBa, aKTH HOTO peatizailii, (popMH, METOIH, TPABOBI BITHOCHHH) Ta (PYHKIIOHATBHY (FOpH-
JMYHI (aKTH, TPAaBOBA CBIJOMICTh, aKTH TJIyMaueHHs MpaBa, aKTH 3aCTOCYBAaHHS HOPM IIpaBa) CKJaJlOBl
3a0e3Ieuye BTIJICHHS aIMiHICTPATHBHO-IIPABOBOTO PETYIIOBAHHS y TPABOBIH TOBEIHII YYaCHUKIB aJIMiHi-
CTPaTHBHHX MPABOBITHOCHH Ha OCHOBI CIPUIHSTTS Ta HACTYITHOTO BiJOOPa)KCHHS y COIIAIbHO 3HAYYIIIH
JUSUTBHOCT1 aIMIHICTPAaTHBHUX HOPM Y (pOpMax JTOTPUMAHHS Ta 3acTocyBaHHs [8, c. 277].

0.0. Onumyk BH3HAYa€ MEXaHI3M aJMiHICTPATUBHO-IIPABOBOTO 3a00IraHHs Ta MPOTUIIT KOPYIIIi, sIK
CUCTEMY aJIMiHICTPaTHBHO-IIPABOBUX 3ac00iB, IO CIPSIMOBaHA HAa BPETYJIIOBAHHS CYCIIJIBHUX BIIHOCHH y
MpoIIeci 3ano00iranHs Ta MPOTHIIT KOPYIIIi, sSIKa TpeICTaBiIsie COOOFO MPOIIEC, 0 MICTUTh BU3HAYCHI CTaIIl
(eramm) peasizaiii Ta eIeMEHTH (CKIIQJI0B1 YacTHHH) [9, ¢. 686].

BBaxxaemo, mo BapTo moroauTHch 3 gymMkoo [.A. Topomempkoi mpo Te, o0 B HayIll aIMiHICTPAaTHBHO-
TO TIpaBa MEXaHi3M aIMiHICTPATHBHO-IIPABOBOTO PETYIIOBAHHS PO3TIIAETHCS K CYKYITHICTh YU KOMIDIEKC
MIPaBOBHX (aIMiHICTPATHBHO-TIPABOBHUX ) 3aCO0IB, CHCTEMa ITPABOBHX 3aCO0IB, TIOPSIOK IIEBHOTO POy MisiIb-
HOCTI, cUcTeMa (CyKYITHICTh, KOMIUIEKC) 3ac00iB, 3aX0/iB, CIIOCOOIB, METOIB Y iX PI3HOMY BapiaTHBHOMY
MTOETHAHHI, a TUCKYCIi 3 MPUBOAY HOro BHYTPINIHLOI OYTOBH JICXKATh Y IJIONIHMHI JTOIITEHOCTI BHOKPEMIICHHS
THUX YH IHIIUX SJIEMEHTIB 3arajoM y CTPYKTYpi pO3IIISIyBaHOTO MEXaHi3My, 200 BIIHECEHHS IX 10 OCHOBHUX
(opraniunnx) un (akyiapTaTuBHUX ((yHKIioHAIBEHUX) [10, c. 122].

Y3arajdpHUBIIM Tiaxoan HaykoBuiB, .M. KopocramoBa poOUTh BUCHOBOK PO T€, IO MEXaHi3M aMiHi-
CTPaTUBHO-TIPABOBOTO PETYIIOBAHHS PO3IIAIAIOTH Y YOTHPHOX ACHEKTaX: (PYHKIIOHAIBHOMY, CTPYKTYPHO-
MY, IPOLIECYaTbHOMY Ta JAiSUTbHICHOMY. Y (QYHKIIIOHAILHOMY aCIIeKTi MEXaHi13M a/IMiHICTPATHBHO-TIPABOBOTO
pETryIOBaHHA € 3ac000M (CHCTEMOI0) PETYIIOBAHHS ITPABOBITHOCHH, 32 JOIIOMOTOIO SIKOTO 330€3I1eTy€ThCS
e(DEeKTUBHICTh TAKOTO PETYIHOBaHHs. Y CTPYKTYPHOMY acleKTi — e BHYTPIlIHS Oy/10Ba MeXaHi3My, HOTO OK-
pemi efieMeHTH (YaCTHHH), B3SITI y CIIBBIIHOMICHHI. Y MpolecyaabHOMY acrleKTi — BiIoOpakae cTaiiHiCTh
(OCHOBHI eTany) BIUTUBY IpaBa Ha CYCIILJIbHI BITHOCHHH B KOXKHIN c(epi CyCIUIBHOTO KUTTA. Y TisUTbHIC-
HOMY — € TIpaBOBUMH (hopMaMu (OpraHi3amiiHUMA CTOPOHAMH) OPTaHiB ITyOIIYHOI BIIaIH, IO HAJAIOTh ITy-
OJTIYHI TOCTYTH Ta IHIIMX OPTaHiB, IO 3AIHCHIOIOTH MPABOBE PETYIIOBAHHS Y PI3HUX chepax CyCIiIbHOTO
xutTs [11, c. 55]. Takox aBTOpKa 3a3Hauae, MO ¢PEeKTUBHICTH MEXaHI3My aJMIiHICTPaTHBHO-IIPABOBOTO pe-
TYIIOBAHHS 3aJICKHUTH BiJ 0aratbox GpakTopis. 30kpema, TakuMHU (PaKTOpaMu BOHA BBAKAE CYITYTHI €JICMEHTH
(MarepiajbHI Ta HeMaTepiaibHi) IbOTO MEXaHi3MYy, a came: BIIMOBIIHICTE BUMOT HOPM ITPpaBa PiBHIO COIlialib-
HO-EKOHOMIYHOT'O PO3BHUTKY CYCHUIBCTBA; PIBEHD JTOCKOHAJIOCTI 3aKOHOJABCTBA (PO3YMHO BCTAHOBJICHI il
3aKOHY 13ac00M HOTO JOCATHEHHS), Y T.4. PiBeHb IOPHIMYHOI TEXHIKH; PIBEHB MPABOCBIIOMOCTI Ta IIPaBOBOI
KYJBTYPHU MTOCAJOBUX OCI0, 0 BUKOHYIOTH HOPMOTBOPYY, ITPABOBCTAHOBIIIOIOUY (OXOPOHHY), & TAKOXK IIpa-
B03aCTOCOBYY IISUTBHICTB Ta iH. [11, ¢. 59].

[igTpuMyroun BKa3aHy MO3HIIII0, BBAKAEMO, IO €(EKTUBHICTD € CBOTO POIY MipIIIOM a00 X OLIHOYHUM
KpPHUTEPieM aIMiHICTPaTHBHO-IIPABOBOTO PETYIIOBaHHS. LIt Te3a MijIKOM 3aCTOCOBHA 1 JI0 MUTaHb, OB’ I3aHUX
13 aIMIHICTPAaTHBHO-IIPABOBUM PETYITIOBAHHSIM 3aII00iraHHs KOPYIIIi B TOJIIEHCHKOMY CEPEIOBHILI.

Hocnimkyroun nutaHHs y cdepi BIOCKOHAJIGHHS aMiHICTPAaTUBHO-IIPABOBOIO MeXaHi3My 3aroOiraHHs
MIPaBOIOPYIICHHSIM, [TOB’s3aHUM 3 KOPYIIII€I0, M0 BYMHSAIOTHCA nomnineiicekumu, B.O. JlyroBuii 3a3Hauae,
IO JI0 YMHHHKIB, SIKI € TEPEIIKOI0I0 HOro e()eKTUBHOI peai3allii HayKOBI BiTHOCSATH: HEIOCTATHIO KOH-
LenTyaJlbHy 3a0€3MeYeHICTh CTPATEriyHUX 1 TAKTUYHHMX aCHeKTiB MPOTHIIl KOPYMLii, 10 NPU3BOJUTH 10
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CUCTEMHHUX IMPOPaXyHKIB, MPOTUPIY MiK OKPEMHUMH €JIEMEHTAMHU MPOTPAMHOTO aHTHKOPYIIIHHOTO TOKY-
MEHTY; HU3bKHH PIBEHb MPOTHOCTHYHOTO 3a0€3MEUCHHS; BIJICYTHICTh KOMIUICKCHOTO 3aly4eHHs (haxiBIIiB
B rayry3i KPUMIHOJIOTIi, EKOHOMIKH, OyXTalTepChKOro 00Ky, KOMIT FOTEPHOI TEXHIKH 1 TEXHOJOTI, 1HIIHX
HayK; [IEPEBAYKHY OPIEHTAINIO Ha MisTIbHICTH MPAaBOOXOPOHHHUX OPTaHiB; HU3bKY PECYPCHY 1 HAyKOBY 3a0e3-
MIEYCHICTh; BIJICYTHICTh aHaJi3y 1 0OTOBOPEHHSI Pe3yJbTaTiB BUKOHAHHS MPUHHATHX TPOrpaM; HEJIOCTATHIO
OpIEHTOBAHICTh AHTHKOPYIIIHHUX MTPOrpaM Ha MEeBHI rayry3i yIpaBIiHChKOI TisSUTBHOCTI Ta BHIIJICHHS MPio-
PHUTETHUX HAIIPSIMIB IPOTH/IIT KOPYIIIiT; HEKOPEKTHICTH (DOPMYITFOBAHHS IJICH Takoi 00poThOU; hopManbHUN
XapakTep 3axXOJliB iJICOJIOTIYHOTO BIUIMBY; HH3bKUH piBeHb JUQepeHIniaiii 3axXo/iB 3amo0irandsl CTOCOBHO
PI3HUX BUJIIB KOPYIIIHHAX NPOSIBIB; BIICYTHICTh MEXaHI3MY KOHTPOJIIO 32 XOJIOM TX peatizailii 1 KOpeKTyBaH-
Hs B TIPOIIECi peatizallii; BiICYTHICTh HAJIGKHOTO COIIAIbHOTO KOHTPOITIO 3 OOKY IpOMajIChbKoCTi [12, ¢. 46].

HefiTpanizanisi BHICBKa3aHUX YWHHHUKIB 32 KOPOTKHH TPOMIDKOK 4Yacy BUIA€THCS BKpall CKIAIHUM
3aBJaHHSIM, TIPOTE, BCE K, BOHO € TOCSHKHUM. /IS YCIIITHOTO MOJIONaHHS TaKKX (aKTOpiB HEOOXiHE 3aCTO-
CYBaHHS 3 OJJHOTO OOKY 3aXoiB MpO(diJaKTHIHOTO (ITPEBEHTHUBHOIO) XapaKkTepy, a 3 1HIIOr0 — KapaJbHOTO
(mpumycoBoro). B nanomy xoHTekcTi jopeunoro € teza M.IO. Kpapuyka mpo Te, 1110 MeXaHi3M NMPUMYCY €
CTUMYJIOM JIO TOOPOYECHOTO BUKOHAHHS (PYHKI[IOHAJIBHUX OOOB’sI3KiB. BiJICYTHICTh TAKOTO CTUMYIY (hak-
THYHO YHEMOXJIMBITIOE OY/b-sIKY €(DEKTHUBHICTh MEXaHi3My IPABOBOTO PETYIIOBAHHS y Oyb-sKiid cdepi cyc-
mijgpHOTO OYyTTS [13, €. 96].

Tak, aHTHKOPYTIIIIHHI 3aCO0H, 110 BUKOPUCTOBYIOThCSI B opraHax HarioHanbHOT mominii Ykpainu, B 3a-
raTbHOMY CIIPSIMOBaHi Ha:

1. CTBOpEHHS HAJICKHUX YMOB JUIS Y€CHOT 1 3aKOHHOT peai3allii noJileChbKIMHU CBOTX TOBHOBAXXEHb, a

TaKOXK JIISI MAKCUMAIFHOTO YHEMOKIIMBIICHHS 37TOBKUBAHHS HalIICHIMHU IIOBHOBKCHHSIMH;

2. HasABHICTh YITKO PErIaMEHTOBAHOTO 3aKOHOJIABUMMH aKTaMH MeXaHi3My H00O0py MpalliBHUKIB Ha
CITY’K0y B TTOJIIITIIO;

CHPUAHSATTS 3aM00ITaHHS KOPYIIIIT K BaXKJIMBOT CKIIAI0BOI 3arabHOT 1]1e1 TOT0JIaHHS KOPYIIIIii;
YIOCKOHAJICHHST CUCTEMH BITIH3HSIHOTO aHTHKOPYIIIIHHOTO 3aKOHOJABCTRA;

5. 3anpoBaJUKEHHS 1HPOPMAIIHHO-KYIBTYPHHUX 3aXOJIiB K CIIOCO0y 1H()OPMYBaHHS TPOMAJICHKOCTI TIPO

3aXO0JIM IIIOJTI0 3aro0IraHHs posIBiB Kopymiii B HarioHanpHi# noimii Ykpainw;

6. 3BeJCHHS KOPYIIIHHUX PU3UKIB B ASUTLHOCTI MpaIliBHUKIB opraHiB HamioHaneHOT nomimnii Ykpainu

JI0 MIHIMYMY.

[TepeBaxkHa OiBINICTH COIIOIOTIYHUX JTOCHIHKEHb CTBEPKYIOTh, 10 BIOCKOHAJICHHS aHTHUKOPYIIIIii-
HOTO 3aKOHOJIABCTBA € MPIOPUTETHOIO, MIEPIIOYSPTOBOIO CXOANHKOIO B HAIIPSIMKY ITOKPAILICHHS PE3yIIbTaTHB-
HOCTI1 y 00pOTh01 3 TPOsIBAMY KOPYTILIIT, MiABUIIEHHS ii e(peKTUBHOCTI. Takox, OJHIEI0 3 HAHOUTBII BAXKIMBUX
AHTHKOPYIIIHHUX 3acajl MPEBEHTHBHOTO XapaKTepy € KOHKYPCHUH BiOIp Ha ocaau B HarionanbHii modti-
uii Ykpainu. Y crarrti 52 3akony Ykpainu «IIpo HarioHanbHy modTiiito» BKa3aHo, 0 KOHKYPC MPOBOAUTHCS
BiAOBiHO 10 THITOBOTO MOPSIIKY NPOBEACHHS KOHKYPCY Ha CIy)KOy 10 IMOMIIii Ta/ab0 3aiHATTS BaKaHTHOI
MOCa/I, 10 3aTBEP/DKYEThC MIHICTPOM BHYTPIIIHIX cripaB Ykpaiuu [14].

Hespaxkarouun Ha Te, 1110 IHTETpallisl Ta Mojiajblla peati3allis sKiCHOro KOHKypCcy B opranu HarioHanbHOT
noJinii YKpaiHu € BKpail BaXKITUBIM 3aX0JI0M, CITPSIMOBAaHIM Ha 3aII00iraHHs KOPYMIIHAX MPOSIBIB B JTAHOMY
BiJIOMCTBI, OCTaHHIH, BTIM, II¢ HE €IMHUI Takuii 3aci0. OYEBUIHO, 110 AKTYaJILHUM € TIOAaJIbIIe TOKpaIeH-
Hs e(PEKTUBHOCTI MEXaHI3My aJIMiHICTPAaTUBHO-IIPABOBOTO PEryJIFOBAHHS 3all00IraHHs KOPYIIl B OpraHax
HarionanpHoi nominii Ykpaiau. Biarak, HaMu 3aporoOHOBaHO HACTYITHI HAMPSIMKH HOTO BIOCKOHAJICHHS:

1. Hlupwe 3anyuenns incmumymie 2poMadsancbKo20 CYCRLIbcmea 00 3anobieanus Kopynyii 6 opea-
nax Hayionanvnoi noniyii Ykpainu. 3MiCTOM JaHOTO HANpPSIMY € aKTHBI3allis TPOMaJICBKUX OpraHi3amii,
OKpEMHUX T'POMAJSH SIK B YACTHHI MOHITOPHHTY 3a IOTPHMAaHHSM IpaB, CBOOOI Ta 3aKOHHUX IHTEPECiB
JIIOJIMHK Ta TPOMAJITHHUHA 31 CTOPOHM MPABOOXOPOHHUX OPraHiB, Tak 1 B peasizaiil MeXaHi3My aaMiHi-
CTPaTHBHO-TIPABOBOTO PETYIIOBAHHS 3alO0ITaHHs KOPYMIIHUX mposiBiB B mominii. [Ipodiemarnka 3ra-
JAHWUX MPOIIECIB aKTyasi3yBaja MUTAHHS IPO IOJNITHYHI IHCTUTYTH Ta MPABOBY KYIBTYPY, & TAKOXK MIOA0
TOTO SIK CIIBBITHOCATHCS IIHHOCTI. CyCIiIbCTBO, IO NepeKUBae TpaHchopMalliro, He 3HAHOME 13 TaKUM
Ba)XJIMBUM COIlIaIbHUM 1HCTUTYTOM T'POMAJISTHCHKOTO CYCHUIBCTBA SIK COLiaTbHUN KOHTpONb. Hacmigkamu
CIIa00PO3BUHEHOTO TPOMAITHCHKOTO CYCITUIBCTBA B HAIIIIH JIEpKaBi € Te, IO MOTPEOU Ta 3aIUTH TPOMAISTH
MaIOTh BKpail HU3bKUI PIBCHb BTUICHHS B KUTTA. [lepeBaroro ’ pO3BHHEHOTO TPOMAJCHKOTO KOHTPOIIO
3a JIAJIBHICTIO IPaBOOXOPOHHUX OPTaHiB, 30KkpeMa il opraniB HauionansHoi nomniuii Ykpainu, € CpusiHHs
MIBUIICHHIO PE3yJbTaTUBHIN JIsJILHOCTI BIAMOBIAHUX opraHiB. Ha Halie nepekoHaHHs, TPOMaIChbKUI
KOHTPOJIb BiJIirpa€ poiib CBOEPiIHOI 30BHINIHBOT IIPOTUBATH 31 CTOPOHU CYCIUIBCTBA OO Hee(HEKTUBHOT
po6oTH OpraHiB MOJIIIIi.

B w
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[Torpu HasIBHICTB IJIOT HU3KK aHTHKOPYIIIIIHHIX HOPMATHBHO-TIPABOBHX aKTIB, IPOMaJICEKUN KOHTPOIIb
B rajIy3i 3aCTOCYBaHHS aHTHKOPYIIIHHUX 32c001B IIOI0 MisTTLHOCTI OpraHiB Noimii mepedyBae Ha HeTOCTAaT-
HbOMY PiBHI.

BinmoBigHO 110 3acaji BIIOMYOT MONITHKHA IOJIO 3ao0iraHHst Ta mpoTu il kopyniii y MBC, BukiaaeHux
B AHTHKOpYyHmiiHIA porpami MBC VYkpainu wa 2020-2022 poku, CTBOPSHHS MEXaHI3MIB MapTHEPCTBA 3
IHCTHTYTaMH TPOMAJITHCHKOTO CYCITUILCTBA € OfHI€I0 31 CKIaioBUX mositTiku MBC Vkpainu moo 3amno0i-
TaHHA 1 TpoTHIiT Kopymii B arrapari MBC Ta TepuTopiadbHUX opraHax 3 HaJaHHs cepBicHUX mociayr MBC
[15]. Ha Hamry aymKy, JJist BUPIIICHHS JaHOT MPOOJIieMH HeoOXiTHO:

— chopMyBaTH JIIEBUH MOHITOPHUHT ONPAIOBAHHS OTPUMAHOI BiJl TPOMaJISH iH(opMarii mozo Beix (ak-
TIB TIPOSIBIB KOPYTIIIii, 30KpeMa i B opranax HamionansHoi omimii Ykpainw;

— 3aMPOBAUTH JOKOPIHHO HOBI ()OPMH B3a€MOJIT IHCTUTYTIB IPOMAJITHCHKOTO CYCIUIBCTBA 3 MOJIICH-
CBKUMH (POPMYBaHHIMU, K1 OyAyTh IPyHTYBaTHUCh Ha MPHUHITAIIAX TAPTHEPCTBA, B3AEMHOI IOBard Ta BijIo-
BITQJILHOCTI.

2. Ilpogpeciiine 3abezneuenns disnvnocmi opeanie Hayionanonoi noniyii Yxpainu. 1luM HaIIpsIMKOM 11e-
pendavyaeThes 3aCTOCYBaHHS aHTHKOPYIIIIMHNX 3ac001B PEBEHIIIT B JISUTBHOCTI 3raIaHOr0 TIPAaBOOXOPOHHO-
T'0 OpTraHy BiJl MOMEHTY B1IOOPY KaH/MIATiB Ha KOHKYPCHI OCHOBI /10 O€3110CepeIHbOTO BUKOHAHHSI TIPAIliB-
HUKAMH T0J1i1 HOCTABJIEHUX 3aBIAHb.

BBaxaroTs, 1110 (popMatizaliisi aHTHKOPYIIIIHHNX MPaBHJI € ePEKTUBHUM 3aCO00M B KpaiHaX 3 PO3BUHYTHMHU
THCTUTYTaMH TPOMAISTHCHKOTO CYCITIJIbCTBA, BIAMOBIIAIEHOI MPABOBOKO JIEP)KABOI0, 1HIIIATHBHUM HaceJIcH-
HSIM, JIe 3aKOH — 00O0B’SI3KOBHI 10 BUKOHAHHS Ta JOTPUMAHHS IMITEpaTHB, IIOPYIICHHS SKOTO KapaeThCcs Ha-
KJIaJICHHSM CYBOPOI CaHKIIii. BTiM, cHTyallis, 1110 cKiiaiach B HAIIii JiepaBi CBIAYUTh PO iICHYBAHHS MIEBHOT
TPaJMIIii BUIO3MIHIOBATH (DOpMalibHI HOPMH MpaBa He(hOpMaTbHUMH MPABUIIAMHE B XOJIi IXHOTO BUKOHAHHSI.

SlckpaBUM 3pa3KoM TaKol «TPAIHIiD» €, HAIIPUKIIAJI, CUTYaIlis, KOJIM 3HAYHa YaCTHHA TPOIIOBOTO 3a0e3me-
YCHHS MPAIliBHUKA TOJIIIT CKIaJAEThCS 3 TAK 3BAHOI IpeMil, pO3Mip SIKOT 3aJICXKUTD JIUIIE BiJl CY0’ EKTHBHHUX
MOMIISAIB Ta MipKyBaHb BiJITIOBITHOTO KEPIBHUKA, a TAKOXK HASBHUX ISl BAKOPUCTAHHS 00CATIB OFOKETHUX
KOIITiB. BuIlleHaBeieHe CTBOPIOE MIATPYHTS IS 3HAYHUX KOPYMIIIHHAX PU3HKIB 1 )KOAHAM YHHOM HE 3a]10-
BOJIbHSIE OUIKYBaHHS MPAIiBHUKIB MOIIIi1. JIOBOJI MOMIMPEHUMH € BUTIAJIKH, KOJIH MPAIliBHUKIB MOJIIIIT 1103~
0aBISIOTH MIPEMIIOBAHHS 32 PIIICHHSIM Hav9aJdbHUKA, OJHAK MOPSIKY OCKAPKCHHS TAKOTO PIIICHHS YHHHUMHU
HOPMAaTHBHO-TIPAaBOBUMH aKTaMHU HE Tiepe0aucHo.

BrnockoHaneHHsT JaHOTO HAMpPSMY BBaYKA€THCS HAMOUTBII JOIITFHUM IIISIXOM BHECEHHS 3MiH JIO TIPO-
¢binpHOTO 3aK0HY Ykpainu «I[Ipo HamioHanbHy MOMiMitO», 30KpeMa B YaCTHHI BUIYUYCHHS MPABOBUX HOPM,
10 MOXKYTh MaTH CBOIM HACIIIIKOM BHHUKHEHHS KOPYIIIIOTeHHUX (HaKTOPiB.

3. Ilpoepammno-cmpameziune 3a6e3neuents Qopmyeans MexXanizmy AOMIHICIPAMUGHO-NPABOBO2O Pe2yilio-
eanHs 3anobieanns kopynyii 6 opeanax Hayionanvroi noniyii Ykpainu GopMye y CyCHiibCTBI IOCTATHHO HEOIHO-
3HAYHI JTyMKH [I0/I0 aHTHKOPYIIIIMHOT MOTITHKH JICPKaBU B JOCIIHKYBaHOMY HaMH HarpsiMi. OOpaHuii Kypc Ha
MATPUMKY aHTHKOPYITIIHHOT 1HII[IATHBH 3aJTUIIAETHCS HE Peali30BaHMM B TIOBHOMY 00CsI31, @ MPOrpaMHO-CTpaTe-
TiYHI TOKYMEHTH IIOPOKY TOTIOBHIOIOTHCS B YACTHHI OHOBJICHHSI ITOHATIHHO-KaTEropiallbHOTO arapary, o yKoI-
HUM YHHOM HE BIUIMBAE HA 3MCHIIICHHS KOPYIIIIHHUX (DaKTOpIB K B JAEpraBi, Tak 1 B OpraHax MoiIii 30kpema.

Ha narmre mepexoHaHHs, TOJIOBHOIO 1/Ie€10 yCiX 0€3 BUHATKY MPOrpaM, [0 MalOTh aHTHKOPYIIIHHY CKIIa-
JIOBY, TIOBUHHO OYTH CTBOPCHHSI MalOyTHIX KOHIENLIN (TUIaHiB, IPOrpaM, CTpaTeriii), OCHOBOIO SIKUX € Jie-
TAJBbHUA MOHITOPHHT 3alpOITOHOBAHUX MNOMEPETHIMH MPOTPaMHHMHU JTOKYMEHTAMH 3aXOHiB HAa IPEIMET
imenTH( IKAII] TPUYNH YaCTKOBOTO UM MOBHOI'O HEBHKOHAHHS. B MogambpIioMy, rolOBHUM KPHTEPIEM CTBO-
PEHHS MPOTpaM TaKoro oAy Mae OyTH SIKICTh peaii3alii, a He KUIbKICTh 3allpOIIOHOBaHUX 3ax0oiB. OKpiM
[BOT0, BAYKJIMBO 3aJIyYaTH JI0 IPOLECY PO3POOKH TAKUX IPOIPAMHO-CTPATETIYHUX JOKYMEHTIB MPEICTaBHH-
KiB IHCTUTYTIB TPOMAJISTHCHKOTO CYCIIJILCTBA aHTHKOPYIIIIHHOTO CIPSMYBaHHS.

4. Hopmamusno-npagogi akmu aHmuxkopynyitinoeo cnpsamyeaHnis ik 0cHosa pobomu opeanie Hayionano-
noi noniyii. IIpobiaeMaTnka KOPYIIIIHHUX PaBOMOPYIIEHb 3aBXKIH CYIIPOBOMKYETHCS i JBUIICHOIO YBArOK0
CycminbcTBa. BinTak, mepskaBa IMOBHHHA HE JIMIIC CIOBECHO JIEKIAPYyBAaTH CBOI OOILSTHKH HIOAO CYTTEBHX
3pyIICHb B cepi 3amobiraHus Ta MpOTUIl KOPYIILii, 30KpeMa i B OpraHax IoJIilii, a i TOBHHHA MTPOJEMOH-
CTpYBaTU TPOMAISTHAM MPAarHeHHs 0 MPaKTHIHUX 3MiH. [leprmm kpokoM, sikuid OyB 3po0iIeHui YKpaiHoto,
IUTSL CBOEPITHOTO 3aITyCKy aHTUKOPYILIAHOT pedopMi MOXKHA CIIPABEITUBO BBa)KATH CTBOPCHHS BiIIOBII-
HUX HOPMAaTHBHO-IIPABOBUX aKTiB, a TAKOXX BHECCHHS 3MiH J0 BKC YHHHHX 3aKOHIB, 3 METOIO YCYHCHHS
HasBHUX (DAKTOPIB, IO CIPHUSIIOTH BAMHEHHIO KOPYIIHHUX MPABOIOPYIICHb.

Brim, Bil mo4aTKy IpOBEACHHs aHTHKOPYIIiiHOT pedopmu (Kinerb 2014 poky) aHi HasIBHICTH 31iHCHe-
HOI MapJIaMeHTOM 3aKOHOTBOPYOI poOOTH, aHi 3aKpIIUICHHS Ha PiBHI HOPMATHBHUX aKTiB 00OB’S3KOBOCTI
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3MIACHEHHST aHTHKOPYIIIHHUX €KCTIEPTH3 B YACTHHI ieHTH(DIKAIllT B YMHHUX 3aKOHAX Ta ITiJJ3aKOHHUX HOP-
MAaTHBHUX aKTax Ta IX NPOEKTAaX YHHHHKIB, [II0 MOXKYTh CIIPUSATH CKOEHHIO KOPYIIIHHOTO [TPAaBONOPYIICHHS,
HE JIAI0Th MOYJIMBOCTI CTBEP/KYBATH PO TE, IO CTaH MPABOBOTO 3a0e3MIeUeHHs MEXaHi3My aJMiHICTpaTHB-
HO-TIPABOBOTO PETYIIFOBAHHS 3alI00IraHHs KOPYIIIIi € JIOCKOHAINM.

3 oISy Ha BHICHABEJCHE, BBAXKAEMO, IO CEpel MPABOBHX 3acO0IB 3amo0iraHHs KOPYHIIHHUM Ipa-
BOTIOPYIIICHHSM, 30KpeMa i B opraHax HamionanmsHOI momimii YkpaiHu, po3poOka Halle)KHHUX Ta HEOoOXil-
HUX HOPMAaTHBHO-TIPABOBUX TPHUIIKCIB 3aiiMa€e OJIHE 3 YIIBHUX Micllb. AJKE OCTaHHI He JIMIIC BKa3yloTh Ha
crocoOu 3armo0iraHHs KOPYHIIIMHAM MPOsiBaM, a i TPaKTYIOTh MpaBa 1 (OPMH NMPAKTHYHOI pearizalii HopM
TpaBa, 110 CIPHSIE 3HWKEHHIO KIJTBKOCTI KOPYIIIOTeHHUX (haKTOPIB.

BucHoBkmu. [TizcymoByrouH, CITiJi HATOJIOCUTH HA TOMY, [0 BTIJICHHIO B JKHATTSI MEXaHI3My aJIMiHICTpa-
THBHO-TIPABOBOTO PETYJIFOBAHHS 3aMo0iraHHs KOpyIIii B opranax HamionansHoi mominii Ykpainu mae OyTH
MPUTAMaHHUIA KOMIUICKCHUHM XapakTep, HEOOX1JTHO 00O0B’SI3KOBO BPaxOBYBAaTH BCi 0€3 BUKIIFOUCHHS PiBHI
OIIIHIOBAHHS KOPYIIIHHUX PU3UKIB, 30KpeMa Ha TaKKX CTAIisIX: CTBOPEHHSI Ta MPUNHSATTS BIJIOMYUX aKTiB;
IHTErpallis MeXaHi3MiB aHTUKOPYTIIHHOT MPEBEHIIIT B MPaKTHYHY poOOTY MiJPO3ALIIB MOJIIi Ta OKPEMHUX
MOJIEHCHKIX; OpTaHi3allis poO0voro mporecy oKpeMux miapo3ainie HamioHansHOT momimii Ykpainu momno
3armo0iraHHs KOPYIIIHHUM TIPOsiBAM BCEPEIMHI BiIOMCTBA; KOOTIEPAIlis 3 iHINUMH JICpPKaBHUMH OpTaHaAMU B
YaCcTHHI 3ao0iraHHsi KOPYIIIHHUX MPOSBIB B MOJIIIT; TPOMaJICEKHI KOHTPOJIb 3a TisUTbHICTIO opraHiB Hari-
OHAJILHOT TOJIIiT YKpaiHH.
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Kpoiitop O.M. HopmaTuBHO-npaBoBe 3a0e3medeHHs] B3a€Mo[ii marpy/jbHOi moJiuii 3 iHmIUMH
cy0’exkTamMu NpopiJIAKTUKH NPABONOPYIIEHb.

VY craTTi 3A1HCHIOETHCS TOCHIKEHHS] HOPMAaTUBHO-IIPABOBOTO 3a0€3MeUeHHs B3a€MOAIl MaTpyibHOL
HoJinil 3 iHIMUMHU Cy0’e€KTaMu MPOQINaKTUKU MPaBONOpYILIeHb. Bifg3HaueHo, 0 OJHUMU i3 Cy0’€KTiB,
sIKi aKTUBHO MPOBAAATH NPO(DiTakTUUHY POOOTY, € MAPO3AiNU naTpynbHoi noninii HanionansHoT mominii
VYkpainu. [Ipu nbomy edekTuBHICTh Takoi poOOTH y Oararbox BUIaAKaX 3aJ€KUTh BiJ] B3a€MOJIT 3 IHITUMHU
opranamu my6iiuHOi aaMiHICTpalii Ta rpoMajachKicTo. Lle akTyani3ye MUTaHHS HAJIEKHOTO HOPMAaTUB-
HO-IIPABOBOTO 3aKPIiIUIEHHS B3a€MOJIi MaTPyIbHOI MOMIMil 3 iHIIUME Ccy0’eKTaMu MPOQIIaKTUKU MPaBO-
MOPYIICHb.

HaronomeHo, 1110 HOpMaTUBHO-IIPABOBE 3a0€3MCUCHHS B3a€MO/ii MaTPyIbHOI MOMIIIT 3 iIHIIUMU Y0’ €K-
TaMH NPO(DITAKTUKY MPABONOPYIIEHb BiAIrPae BasKIUBY pOjlb Y JiSUIBHOCTI LHOTO MiApo3ainy HarionansHoi
nominii, 30kpema mix gac peanizanii konnenmii «Community Policing». BoHO ckiamaeTscst 3 TppoX rpym
HOpM. /1o mepioi rpynu ciij BiAHECTH HOPMH, SIKi CHPSIMOBaHI Ha 3aKPIMJICHHS Ta PETyI0BaHHS MPOodinak-
TUYHOT POOOTH MaTpyIbHOI MOMiLii, Ipyra rpyna HOpM BU3HAYA€E 3arajibHi 3acajy Ta MeXaHi3MH B3aeMOJIi1
MaTpyabHOT MOJMIIIT i/l Yac BUKOHAHHS yCi€i CyKyMHOCTI MOJIIEHCHKIX 3aBAaHb, a 10 TPEThOI — BITHOCSATHCS
HOPMH, 10 OE3MOCEPEIHBO PENIaMEHTYIOTh B3a€EMOJIII0 MATPYAbHOI MOMiLii 3 IHIMUME Cy0’ekTaMu mpodi-
JIAKTHUKHU TIPABOMOPYIICHb.

He nume octanHs rpyna HOpM, ajie ¥ iHIN CIPABIAIOTh PETYIIOIOUUI BIUIMB HA CTBOPEHHS YMOB JJIS
B3aeMOii maTpynbHOI mominii K cy0’ekTa Mpo(iTaKTHKH PABOMOPYIIEHb. AKE BUKOPUCTAHHS HOPM, 110
PEIIaMEHTYIOTh 3arajbHi 3acay Ta MEXaHi3MHU NPOQIAKTHYHOI iSIBHOCTI, a TAKOXK B3a€MOJIT MaTPyIbHOT
nojinii 3 iHIIMMHU opraHaMy ITyOJIidHOT BJIa Iy Ta TPOMAACHKICTIO € HEOOX1AHUM IIiJT 9ac opraHizarii Ta 3iiic-
HEHHS Y3TOJDKEHHX 3aX0/IiB Y cdepi MpodiTaKTUKK IPaBOIOPYIICHb.

Kiro4oBi cjioBa: HOpMaTUBHO-NIPABOBE 3a0€3MEUEHHS, MiIPO3AITH HaTpyabHOI mominii, mpogiTakTHKa
MIPaBOTNOPYIIEHB, B3a€MOJIiS, Cy0’ €KTH MPO(DITaKTUKU IPABOIOPYIICHB.

Kroitor O.M. Normative and legal provision of interaction of the patrol police with other subjects
of crime prevention.

The article examines the regulatory and legal support of the interaction of the patrol police with other
subjects of crime prevention. It was noted that one of the entities that actively conduct preventive work is
the patrol police units of the National Police of Ukraine. At the same time, the effectiveness of such work in
many cases depends on interaction with other bodies of public administration and the public. This brings to
the fore the issue of proper regulatory and legal consolidation of the interaction of the patrol police with other
subjects of crime prevention.

It was emphasized that regulatory and legal support for the interaction of the patrol police with other
subjects of crime prevention plays an important role in the activities of this unit of the National Police, in
particular, during the implementation of the «Community Policing» concept. It consists of three groups of
norms. The first group should include norms that aim to consolidate and regulate the preventive work of the
patrol police, the second group of norms defines the general principles and mechanisms of interaction of the
patrol police during the performance of the entire set of police tasks, and the third group includes norms that
directly regulate the interaction of the patrol police with other subjects of crime prevention.
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Not only the last group of norms, but also others exert a regulatory influence on the creation of conditions
for the interaction of the patrol police as a subject of crime prevention. After all, the use of norms regulating
the general principles and mechanisms of preventive activities, as well as the interaction of the patrol police
with other public authorities and the public, is necessary during the organization and implementation of
agreed measures in the field of crime prevention.

Key words: regulatory and legal support, patrol police units, crime prevention, interaction, crime
prevention subjects.

IMocTanoBka mpodsemMu. 3anpoBaPKEHHS] BOEHHOTO CTaHy B YKpaiHi 3a/uid BiIOUTTS arpecii 3 OOKy
nepxaBu-TepoprcTa Pocitichkoi deneparii 3yMOBHIIN BIIMOBIIHE CHPSIMYBaHHS HOPMAaTHBHO-TIPABOBOTO
3a0e3MeueHHs TisITbHOCTI CEKTOpY Oe3MneKu Ta 000poHH [1]. Y HbOMY Ba)KJIMBE MiCIle TIOCITTH aKTH, 10 BH-
3HAYAIOTh MEXaHI3MH B3a€MOJIIi Cy0’€KTIB IIbOTO CEKTOpa, cepel sIKUX W miapo3ninn HamioHansHOI mosti-
mii. Jlume 3a ocranHi Micsii Oynu 3arBeppkeHi [Topsnok enekTpoHHoi iHpopMaliiiHoi B3aemomii Ciryx0u
30BHINIHBOT PO3BiKK YKpaiHu, MiHICTepCTBa BHYTPIIIHIX CIIpaB YKpaiHU Ta IEHTPAJIbHUX OPTaHiB BUKO-
HABYOT BJIJU, JISUTLHICTD SIKUX CIPSIMOBYEThHCS Ta KOOpAMHYEThCs KabGineTom MiHicTpiB Ykpainu uepe3
MinicTpa BHyTpilIHIX cripaB Ykpainu (Haka3 Ciry:xOu 30BHIIIHBOT po3Biaku, MBC Ykpainu Big 08.08.2022
Ne 1334-BC/479) [2], [Topsinok B3aemoii Mk opraHamu NpokyparypH, HamioHansHoi nomimii Ykpainu,
Cnyx0Ou Oe3rniekn YKpaiHu, yIIOBHOBOXCHHUMH OpPTaHAMH JICPKABHOTO HANIAY (KOHTPOIIIO), NEpyKaBHUMH
CTeIiali30BAHUMHU YCTAHOBAMH ITiJ] YaC BHUSBIICHHS Ta 3JIIHCHEHHS JIOCYI0OBOTO PO3CIIiIyBaHHS KPUMIiHAIb-
HUX TpaBoOIOpyIIeHb NpoTH ToBKULIA (Haka3z Odicy ['enepanbHoro npokypopa, MBC Vkpainu, Ciyxou
oe3nekn Ykpainu, MingoBkiLs,, Minarponomituku Big 16.06.2022 Ne 94/363/150/226/356) [3], [Topsaok
B3a€MOJIIT MK OpraHamMH Ta Tijpo3aiiamMyd HamioHameHOT mominii Ykpainu, 3akiiagaMd OXOPOHHU 3710POB’ s
Ta OpraHaMU MPOKypaTypu YKpaiHU MPH BCTAHOBJICHHI (pakTy CMEpTi JIOIMHU i Yac BOCHHOTO CTaHy Ha
teputopii Ykpainn (Hakaz MBC Ykpainu, MO3 Ykpainu, Odicy ['enepansHoro npokypopa Bia 09.03.2022
Ne 177/450/46) [4].

[MuranHs TpodiTaKTUKH MPABOMOPYIICHb TAKOK HE 3aJTUIIMINCH 11032 YBAaroko Cy0’€KTiB HOPMOTBOP-
qocti. BepxoBHoto Panoro Ykpainu Oyito BHeceHO 3MiHU 110 3akoHy Ykpainu «IIpo 3amoOiraHHs KOpyIIIii»
1010 0COOMUBOCTEH 3aCTOCYBaHHS 3aKOHOIABCTBA Y cepi 3aro0IraHHs KOPYIIIIil B yMOBaX BOEHHOTO CTaHy
[5], a MiHicTepcTBOM BHYTPILIHIX cripaB Ykpainu — [1opsiaky B3ATTs Ha Mpo(iTaKTHIHUH 00K, MPOBE/CH-
Hs PO UTaKTHIHOT POOOTH Ta 3HATTS 3 MPOPLITAKTHIHOTO OOJIIKY KPUBIHHKA YIIOBHOBAXKECHUM MIAPO3.IITIOM
oprany HarionaneHoi nomimii Ykpainu [6]. OQHUMH i3 Cy0’ €KTIB, SKi aKTHBHO MPOBAISITh MPO(IIaKTHIHY
po0boTy, € miapo3aiau narpyibHoi notimii HamionaneHoi nomimii Ykpainu. [Tpu oMy eeKTHBHICTH TaKoi
po0OTH y 0arathoX BUIAAKaX 3aJICKHUTh Bl B3aEMOJIIT 3 IHIIMMH OpraHaMH MyOJIiYHOT aIMiHICTpallii Ta rpo-
MaJICBKicTIO. Lle akTyaizye mUTaHHs HAJIEKHOTO HOPMATHBHO-TIPABOBOTO 3aKPIIUICHHS B3a€MOIIi MaTpyIb-
HOT MOJIIIIT 3 THIUMU ¢y0’€KTaMU MPOQPLUIAKTHKN TPABOMOPYILIECHb.

AHani3 gocaimkens 1anoi npodaemu. Oxpemi poOIeMr HOPMAaTHBHO-TIIPABOBOTO 3a0€3IIeUEHHS IIPO-
(biTaKTHYHOT TiSUTBHOCTI M1APO3/LTIB MOMILIT Ta X B3a€MOJIT 3 IHIIMMHU Cy0’ €KTaMU MOTIePeHKEHHS PaBOoTo-
pymieHs Oynu npeameroM nocmimpkers O.M. bannypku, B.B. apkymri, M.I1. 'ypkoBcekoro, M.B. Kosaiisa,
T.I1. Minku, O.M. Mysuuyka, T.51. Hazap, }0.C. Hazapa, O.I. Ocranenko, A.M. Cepatok, JI.I. CominbHuka
Ta IHIIMX HAayKOBIIB. BomHOYAC, MUTaHHS OIO0 3HAYEHHS Ta IOILTY HOPM, SIKHMH PETYITIOETHCS B3a€MOIis
cy0’€eKTiB MPODITAKTHYHOI TISITBHOCTI, 30KpeMa MaTpyJabHOI MO, 3aHIIAThC HEe 10 KIHIT PO3IVISHY-
THUMH Ta TOTPEOYIOTH TOTATKOBOTO J[OCIIiHKECHHS.

MeTtoro 1aHoi CTATTi € aHANI3 HOPMATHBHO-IIPABOBOTO 3a0€3MEUCHHS B3a€MOJII1 MATPYIBHOI IMOMIMIT 3
IHITUMH Cy0’ €eKTaMH IPO(ITAKTHKY IPABOIIOPYIICHB, 3 TAKOXX BUOKPEMIICHHS TPYIl HOPM Y HHOMY.

Buknax ocHoBHOro Matepiasy. 3HaUCHHS [UIs NATPYIBHOI IO IPUHIUITY B3a€EMOIIT 3 HACCICHHAM
Ha 3acajax maptHepcTBa (cT. 11 3akony Ykpainu «[Ipo HamionanbpHy modmiiiro») i B3aeMopii 3 opraHamu
Jep KaBHOI BIIAJIM Ta OpraHaMH MICIIEBOTO caMoBpsmyBaHHs (cT. 5 3akony Ykpainu «IIpo HamionanpHy 1mo-
JIITI0% ) BAKKO MEPEOIIHUTH. AJDKE OJTHUM 13 3aBIaHb CTBOPEHHS I[LOTO IMiPO3ALTy OyII0 caMe HeOOXiAHICTh
HAJIATO/KCHHST €(PeKTUBHOI CITIBIIPALli MOMIIiT 3 TpoManoro [7, ¢. 46]. BoHO He BTpaTHIO aKTyaJbHICTh U
y HACTYITHI pOKHU (DYHKIIOHYBaHHS MaTPYJIHHOI MOJIIIi, a B yMOBaX BOEHHOTO CTaHy HAOYIO IIe OLIBIIOro
3HAYCHHSI.

dopmyBaHHs 0€3MEUHOTO CepeIoBUILA Yepe3 peasi3allilo CIIbHUX NPOEKTIB 3 HACEIEHHAM Ta MiCLIEBOIO
BJIJI0I0 CKJIaJ10 3MicT KoHUenuii «Community Policingy sik ocHOBH IisiiIbHOCTI oMLl y chepi OXOpOHH Y-
OJIIYHOTO TOPSIKY Ta MPOQIIAKTHKH MPABOIOPYLICHS |8, ¢. 144]. Llg xoHuenis mepeabdayae, MI0: MOMILis Ta
MicIieBa rpoMajia BiluyBatOTh CHIIbHY BiMOBIIAIBHICTh 3a O€3MEKy; MOMIiLlis pearye Ha MiclieBi moTpedu i
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BHMOTH, SIKi BU3HAYA€ TPOMaJIa; B3aEMOIIS 1 KOMYHIKAIIisl MiXK HACSJIICHHSM 1 TIOJIII€r0 € e(DEKTUBHOKO 1 TIPH-
HOCHTB Pe3yJIbTaTH; 3aCTOCOBY€EThLCS 1HIMBIAYAIBHAN T1IX1T 10 BUPIMICHHS MICIICBUX MPOOIEeM Y B3aeMOJIIT
3 HAaCEJICHHSM Ta BiAMIOBINAIFHIMH OpTaHAMH BIAJM; CIIIBIpAIl CIIPSIMOBAaHA Ha ITOTIEPEIKEHHS MIPaBOIIO-
PYIICHB 1 HASIBHUH CIIUTBHUHN TUIAH MPEBEHTUBHOT JISUTBHOCTI [9].

BuokpemiieHHst cepr MpodiJakTHKY Y BITHOCHHAX B3a€MOJII1 ATPYIIbHOT TOJIIIT 3 IHITMMHU Cy0’ €KTaMu
0a3yeThbCs HE JIMIIC HA COI[IAJIbHOMY 3HAUCHHI MOMepe/DKEHHS JICNIKTIB, aje i Ha HOpMax MPaBOBUX aKTiB.
Y. 2 c1. 11 3akony Ykpainu «IIpo HarmioHanbHy modiiiroy nepeadadae, 1o 3 METOK BU3HAYCHHS IPUYHH Ta
YMOB YYHHEHHS IPABONIOPYIICHb TUTAHYBAaHHS CIY»KOOBOI MIsTIHOCTI OpraHiB 1 MiIPO3/IUTIB Ol 3/iHc-
HIOETHCS 3 YPaxyBaHHAM CHENHU(DIKK PErioHy Ta MpoOJIeM TEepUTOPIaIbHUX TPOoMaJ, a 4. 2 CT. 88 mboro kK
3aKOHY 3000B’513y€ KepPIBHUKIB OpraHiB MOMIIIi CHCTEeMAaTHYHO 1H)OPMYBATH IPOMAJICBKICTh PO CTaH Tpa-
BOTIOPSIAKY, 3aXOIH, SIKi BYKHBAIOTHCS IIOO TTOTIEPEIKCHHS IIPaBOIIOPYIICHb.

[lin3akoHHI HOPMATUBHO-TIPABOBUX AKTH, IO PETYJIOITh MIsJIbHICTh MATPYJIBHOI MOMIIi, MICTITh CY-
KYIHICTb TIOJIOKEHB SIK MO0 MPOQITaKTUYHOI IisTIbHOCTI, Tak 1 moa0 B3aemomuii. Y m. 6 po3niny I IToo-
JKeHHS 1po JlenmapTaMeHT nmarpyJibHOT MO, 3aTBepKeHOro HakazoM HarioHanpHOT modmimii Ykpainu Bij
6 muctonana 2015 poky Ne 73 (31 3minamu) [10], B sKOMYy pO3KPHBAETHCSI MPU3HAYCHHS MATPYIBHOT TOMILIIT
— CIYXXIHHS CYCIUJIBCTBY y BIAMOBIAHHUX c(epax MPaBOOXOPOHHOI MisUTLHOCTI, BiJI3HAYEHO, MO (PYHKIIIO-
HYBaHHS JICMMAPTAMEHTY 31MCHIOETHCS B TICHIW CIIBIpAIll Ta B3a€MOJIIi 3 HACCIICHHSIM, TEPUTOPIAIbHUMHU
rpoMaiaMH Ta TPOMaJICEKUMH 00’ € THAHHSAMH Ha 3acaax IMapTHEPCTBa 1 CIIpsMOBaHE Ha 3aJ0BOJICHHS IXHIX
notped. Ha piBHI MOJI0KeHb PO YIPABIIHHS MaTPyIbHOT MOMIIIT KPiM 3a3HaYCHHS TAKOTO K NPU3HAUCHHS
YIPAaBJIiHHS, TAKOXK B3a€MOJIsl Ta CIIBIpAId 3 IHIIUMH OpraHamu (Iiapo3auiamMu) modimii, MiHicTepcTBa
BHYTPILIHIX CTIpaB YKpaiHW, OpraHaMu Jep>KaBHOI BIAJH, OPraHAMHU MIiCIIEBOTO CAMOBPSTYBaHHS, TPOMAJ-
CBKMMU OpraHi3alisiMi 3 MMATaHb MMATPUMAHHS MyOIiuyHOi Oe3MeKH 1 MopsIKy, 3a0e3nedeHHs: Oe3neku J0-
POXHBOTO PYXY, OXOPOHH ITPaB 1 CBOOOT JIFOIMHU, IHTEPECIB CYCITIJILCTBA Ta JICP)KaBH, TPOTHIIT 3JTIOUMHHOCTI
3aKPIIJICHO SIK 3aBJIaHHS UX yIpaBiidb [11].

Binpmr geTanpHO MUTAaHHS MOA0 MPOQITAKTHKHU IIPAaBOMOPYIICHb Ta B3a€MOAIT 3aKPIiIUICHO y PO3-
nini 11 «®yskii JlemapTaMeHTy», HOPMH SKOTO IOA0 JIOCTIKYBaHOT chepr TOIIBHO MOIIIATH Ha
Tpu rpynu. [Jo mepmoi rpymnu i BiTHECTH HOPMH, SKi CIIPSIMOBaHI Ha 3aKPIIUICHHS Ta PETYyITIOBaH-
Hs npodUIakTHIHOI poOOTH MarpyibpHOI modimii. 1o HUX Halie)kaTh MPaBOBI MPHUIHUCH, BiIMOBIIHO
J0 AKUX JlemapTaMeHT MarpysibHOT MOJINIi: 371HCHIOE MPEBEHTHUBHY Ta NMPOQITaKTHIHY JisNIBHICTD,
CIpsIMOBAHY Ha 3am00iraHHs BUNHEHHIO IIPAaBOMOPYIICHB; BUABISE IPHUYNHA T4 YMOBH, IO CIIPUSIOTH
YUHMHCHHIO KPUMiHAJIBHUX Ta aIMIHICTPaTUBHUX IIPABOMOPYIICHB, BYKABAE B ME)KaX CBOET KOMITCTCHITI
3aXO0[liB MO0 iX YCYHEHHs; BXKHBAE 3aXO[iB 3 METOIO BHSBJICHHS KPUMIiHAIBHHUX, aAMIHICTPaTHBHHUX
MPaBONOPYIICHB; MPUMUHSAE BUSIBICHI KPUMIHAIbHI Ta aJMIHICTPATHBHI MPaBOMOPYIICHHS; BKUBAE
3aXO07iB, CIPSMOBAHUX HA YCYHCHHS 3arpo3 )KHUTTIO Ta 3M0pOB 10 Gi3WYHUX 0ci0 1 myOmiuHid Ge3meri,
10 BUHUKIIY BHACTIAOK YYHMHEHHS KPUMIHAIBHOTO, aJIMiHICTPAaTUBHOTO MPABOMOPYIICHHS; 3A1HCHIOE
3aX04u y cdepi 3amobiranHs Ta NPOTUIIT JOMAIIHROMY HACHJIBCTBY Ta BUHECCHHS TEPMIHOBUX 3a-
OOpOHHMX TPHUITHUCIB CTOCOBHO KPUBIHHUKIB, BXKHMBA€E 3aXO/AiB 13 3a0e3medyeHHs MyOaiuHOl Oe3meKH i
MOPSAKY Ha BYIHIX, IJIOMAX, Y TapKax, CKBepax, Ha CTaJioHaX, BOK3allax, B aepOIopTax, MOPChKHUX
Ta PIYKOBUX MOPTAX, IHIIUX MYyOJIYHUX MICISAX, Y TOMY YUCJI MiJ 4ac MpoBeAcHHS 300piB, MiTHHTIB,
MOXO/IB, JEMOHCTpAIlii Ta IHIIMX MAaCOBHUX 3aXOJiB; aHaJIi3y€ OOCTaBUHHM 1 MPUYMHH BUHUKHCHHSI,
JIOPOXKHBO-TPAHCIIOPTHUX HMPHUTOJ Ha BYJIHYHO-ITOPOKHIH Mepexki, po3pobisie Ta 3aiiiCHIOE 3aX01H 13
npoQiTaKTUKU TAaKUX MPUTOA 1 3amo0iraHHs iX BYMHEHHIO; BUSBILE Ta MPUIHHIE (PAKTH MOPYIICHB
0e3MeKn TOPOKHBOTO PYXY, @ TAKOXK BHSBJISE MPUYUHU 1 YMOBH, IO CIPUSIIOTH iX BUMHECHHIO; 371HC-
HIOE KOHTPOJIh 32 JOTPHUMAaHHIM BIIACHIKAMH (BOJOIUIBISIMU) TPAHCIIOPTHHUX 3aC001B, a TAKOXK rpoMa-
ISTHaMH, ITOCaTOBUMH 1 CIIy)KOOBHMH 0cobamMu BUMOT 3akoHy Ykpainu «I1po mopoxHii pyx», MpaBHII,
HOPM 1 CTaHIApTIB 3 MHUTaHb 3a0e3IeUeHHs 0e3IeKH TOPOKHBOTO PYXY, SKi PETIIAMEHTYIOTh BUMOTH
IIOJI0 TEXHIYHOTO CTAaHy TPAHCIOPTHHX 3aC00IB Ta OXOPOHHU IOBKIUIS BiJ IIKiUTMBOTO iX BIUIHMBY;
OpraHi3oBy€ Ta IPOBOAUTH 3yCTpidi, KOHKYPCHU, 3MaraHHs, CIIPUsE OpraHizaiii BUBYCHHS rpoMassi-
HaMH, 0COOJIMBO HETIOBHOMITHIMHY, [IpaBuiI JOPOKHBOTO PYXY; IS 3a0e3MeUeHHs MyOIiyHOl Oe3meKu
Ta TMOPAIKY, IOMEePEKCHH, BUSIBICHHS a00 (piKCYyBaHHS MPABOMOPYLICHHS, OXOPOHH BIACHOCTI, 3a-
Oc3neueHHs Oe3MeKu 0ci0, a TaKoXkK 3a0€3MEUCHHS JOTPUMAHHS IPABIII JOPOKHBOTO PYXY 3aCTOCOBYE
TEXHIYHI MPWIaJAH Ta TEXHIYHI 3aco0u, mo MaroTh QyHKHIT GOoTO- Ta KiHO3HOMKH, BiJcO3amucCy, 4u
3aco6u (oro- 1 KiHO3HOMKH, Bigeo3anucy [10] ta iHmi.

Hacrtynna rpyna HOpM BU3Hauae 3arajbHi 3acajy Ta MEXaHi3MHU B3aeMOJii MaTpylbHOT NOTILii mij yac
BHKOHAHHS yCi€l CyKYITHOCTI 3aBAaHb, IO J03BOJISE CTBEPIKYBATH PO MOXJIHMBICTH IX 3aCTOCYBAaHHS Y
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npoduTakKTHYHINA POOOTI MATPYIBHUX NOdiNeHchkuX. J{o i€l Tpyny HallexkaTh PYHKIIT Ta TOBHOBaXKCHHS
II0/I0: HAJIATOKEHHS Ta TiATPUMAaHHS MAPTHEPCHKIX BIAHOCHH 3 HACEICHHIM, TEPUTOPIaTEHUMH TpoMa-
JaMH Ta IHCTUTYTaMH TPOMAaJSTHCHKOTO CYCIIIBCTBA ISl €(PEKTHBHOTO BHKOHAHHS 3aBIaHb MATPYIBHOI
ToJTimii 1 TiJBUIICHHS JOBIPH HACEJICHHS JI0 Hel; 3a0e3MedYeHHsI CITIBIpalli Ta B3a€MOIiT MiAPO3ALTIB Je-
MapTaMeHTy y MeXax HaJIaHUX iM IMOBHOBKEHB 3 1HIIMMH opraHaMu (Tiapo3/iiaMu) moimnii, Minictep-
CTBa BHYTDIIIHIX CIpaB YKpaiHH, OpraHaMy Aep>KaBHOI BIIAIH, OpTaHAMH MICIICBOTO CaMOBPSIIyBaHHS,
IPOMaJICBKUMU OpraHi3allissMH 3 MUTAaHb IMJATPUMAHHS MyOIIYHOT OS3ITeKH 1 MOPSIIKY, 3a0e3edcHHs 0e3-
MEKH JIOPOKHBOTO PYXY, OXOPOHH TIPaB 1 CBOOOJ JIFOIMHU, IHTEPECIB CYCITUIBCTBA Ta JIEP>KaBH, MPOTUIIT
3JIOUMHHOCTI; OpraHi3ailii poooTH i3 B3a€MOJIIT 3 HACEICHHSIM 1 TPOMaJICBKUMHU (POPMYBAHHIMH 3 OXOPOHHU
MyOIIYHOTO TOPSIKY; 1HGOPMYBaHHS B TIOPSAKY Ta y CIOCiO, SKi mependadeHi 3aKOHOIaBCTBOM, OPTaHiB
JICP’KaBHOT BJIaJIH, OPTaHiB MICIIEBOTO CAMOBPSIYBaHHS, a TAKOXK IPOMAJICHKOCTI TIPO 3/11HMCHEHHS JepKaB-
HOT IMOJIITHKY Yy cepax 3a0e3neueHHs OXOPOHH MpaB i CBOOO/T JIIOJMHHU, THTEPECiB CYCIIBCTBA 1 IepKaBH,
MPOTHU/IIT 3TOYMHHOCTI, OE3MEKH TOPOKHBOTO PYXY; 3MIHCHEHHS 1HOpMAIIHHOT B3a€MOIIT 3 IHITUMU Jiep-
YKaBHUMHU OpraHaMu YKpaiHd, OpraHaMU IIPaBOIMOPSIKY iHO3EMHHX Jep)KaB Ta MiXXHAPOIHUMHU OpTaHi3a-
iSIMH; Y MEKax 1HQOpMaIifHO-aHATI THYHOT IsITLHOCTI MaTPYJIBHOT MOJMIIiT, JOPMYBaHHS Ta MiATPUMAH-
HS B aKTyaJIbHOMY CcTaHi 0a3u (0aHKM) JaHHUX €IMHOI iHQOpMaNiifHOT cucTeMl MiHICTepCTBa BHYTPIIIHIX
cnipaB YKpaiHu, KOpUCTyBaHHs 0a3amu (OaHkamu) nanux HarioHanbHOT mominii Ykpainu, MiHicTepcTBa
BHYTPIIIHIX CIpaB YKpaiHH Ta IHIMUX JEPKaBHUX OPTaHiB, 3MIMCHEHHS 1H(QOPMAIiHO-TIOMYKOBOI Ta
iH(OpMaIiHHO-aHAITHYHOI POOOTH; y3araJbHEHHS MPAKTUKH 3aCTOCYBAaHHS 3aKOHOJABCTBA YKpaiHU Ta
BHECEHHS B YCTAHOBJICHOMY HOPSIKY IPOIIO3HUIIii IIOI0 HOTO BIOCKOHAJICHHS 3 IUTAHb, [0 HAJIEXKATh 10
HOro KOMIETEHIIIT AeTapTaMeHTy; HaJaHHs B MEKaX CBOE1 KOMITETEHIIIT TOCAIOBHIM i CITy’)KOOBHM 0cobaM
Ta rpoMasiHaM 000B’SI3KOBUX U BUKOHAHHSI IPUITHCIB IIPO YCYHEHHS MIOPYIIEHb 3aKOHOIaBCTBA, B TOMY
YHUCJII TPaBUJI, HOPM Ta CTAaHAAPTIB, IO CTOCYIOThHCS 3a0e3MedeHHs Oe3MeKH JTOPOKHBOTro pyXy [10].

Jo TpeThOoi rpyIu BiTHOCSTHCS HOPMH, III0 O€3II0CEePEIHBO PEMIaMEHTYIOTh B3aEMOIII0 ATPYIBHOT TOTi-
ii 3 THIIMMU cy0’eKTaMH PO UTAKTHKH TIPABONIOPYIIeHb. JlenapTaMeHT narpyabHOT MOJIIIT:

1) opraHizoBye 1 3HIICHIOE pO3’ICHIOBAJILHY POOOTy cepell HACENeHHs, 30KpeMa 3 MUTaHb Oe3MeKH J0-
POXHBOTO PYXY, BAKOPHUCTOBYE 3 II€I0 METOI0 3aCOOM MacoBO1 1H(POpMAITii;

2) y)KHBa€ pa3oM 3 BiAMOBITHUMH IEHTPAIFHIMH 1 MiCIICBIMH OpTaHAMH BHKOHABUOI BIIAIH Ta IHITHMHU
YCTaHOBaMH i OpraHi3amisMu 3aX0/iB i3 3aM00IraHHs TUTSIOTO TOPOKHBO-TPAHCIIOPTHOMY TPaBMaTU3My Ta
nopymieHb [IpaBuit TOpoKHBOTO pyXy HemoBHOIITHIMA [10].

OxpeMo ¢yl HABECTH HOPMY ITOJIOKEHB PO YIPABIIHHS MAaTPYIBGHOI ITOJIIIT, sIKa TAKOXK HAJICKUTD 10
Li€T TPYITH HOPM — YNPaBIIiHHS NaTPYJIbHOI MOJIIIT CIIBIPAIIOE 3 IHIIMMHU OpraHamMu (Imigpo3iiaMu) MMoJTi-
mii Ta MiHicTepcTBa BHYTPIIIHIX CIpaB YKpaiHU 3 METO MPOTHIIT 3I0YMHHOCTI, BUSIBICHHSI, TPUITMHECHHS
KpUMIHAJIBHUX, aIMIHICTPATHBHUX MPABOMOPYIICHB Ta X 3amoo6iranHio (rm. 41 1. 1 posainy I [MonoxeHHs
PO YIpaBIiHHS NaTpyibHOi nomimii B J{HinponerpoBebkiit oonacti [12]; . 41 . 1 posainy 111 [MonoxeHHs
PO YIPaBIiHHS MaTpy/IbHOT moinii y JIbBiBChKiH obmacti [11]).

BucnoBku. TakuM 9MHOM, HOPMATHBHO-TIPABOBE 3a0€3IIEUCHHST B3a€MOIi1 MATPYIBHOT MO 3 IHITMMHU
cy0’eKkTaMHu NPO(UIAKTHKH MPABOMOPYIICHD BiIirpae BaXKIUBY POJIb Y MISUTBHOCTI 11bOTO Tiapo3ainy Ha-
IOHAJILHOI MOMIIT, 30KpeMa ij Jac pearnizamii konuemniii «Community Policing». BoHo ckianmaerbes 3
TPBOX Ipyn HOpM. J[o mepImoi rpymu ciuill BiTHeCTH HOPMH, SIKi CIIPSIMOBaHI Ha 3aKPITUICHHS Ta PETYIIOBAHHS
pohiTaKTHYHOI POOOTH MATPYJIbHOI MOJIIIT, Jpyra rpyna HOpM BU3HAYa€e 3arajibHi 3acajyd Ta MEXaHI3MHU
B3a€MO/IIT MATPYIBHOT MOJMIIIT 11T Yac BUKOHAHHS YCI€T CYKYIMHOCTI MOJIIEHChKHUX 3aBaHb, a 10 TPEThOi —
BIJTHOCSITBCSI HOPMH, 10 O€3MOCEPEIHBO PENIAMEHTYIOTh B3AEMOJIIFO MATPYIBHOT TOMIMIT 3 THIIUMH Cy0’ €K-
TaM# IPO(IIAKTHKY IPABOTIOPYIICHb.

He nume octanHs rpyna HOpM, alie W iHII CIPaBISIOTH PETYIIOIOUUI BIUIMB HAa CTBOPEHHS YMOB IS
B3a€MOIii MaTPyIbHOI MOMIMIi K Cy0’eKTa MPO(ITAKTUKY IPABOIIOPYIICHB. AJKE BHKOPHCTAHHS HOPM, IO
perIaMeHTYIOTh 3arajibHi 3aca i Ta MEXaHi3MHU PO UTAKTHYHOI TisUTBHOCTI, 8 TAKOXK B3a€MOIIi ITaTPyIbHOT
MOJTIIIIT 3 THIMUMH OpTaHaMH IyOJIIYHOT BJIaIH Ta TPOMAJICHKICTIO € HEOOX1THUM IIiJ1 yac opraHisailii Ta 3ikc-
HEHHSI Y3TOIDKEHHX 3aX0MiB ¥ cdepi MpodilaKTHKKA TPaBOIOPYIICHb.

Cnucok BUKOPUCTaHUX axepen :

1. Tpo BHeceHHs 3MiH 0o 3akoHy YkpaiHu «[Mpo OCHOBM HaLiOHaNbHOro CNPOTUBYY» LLIOAO Ha-
OaHHA MOXITMBOCTI TepuTopianbHin 060pOoHi BUKOHYBaTU 3aBAaHHSA B paioHax Be4eHHS BO-
€eHHnX (bonosux) ain: 3akoH Ykpainu Big 03.05.2022. URL: https://zakon.rada.gov.ua/laws/
show/2237-20#n2.
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®OPMU AAMIHICTPATUBHOIO CYAO4YNHCTBA

Kynoiga A.A.
acrniipaHm kaghedpu admiHicmpamugHoO20 rpasa
IHemumymy [epxasu i npasa im. Kopeubkoeo

Kyiioina A.A. ®opmMu agMiHICTPATHBHOIO CY10YHHCTBA.

AKTyallbHICTh PO3IVISILY JAHOTO MUTAHHS 3yMOBJIEHA PI3HUMU MiJXOAAMH JI0 PO3YMIHHS 3arajloM IOHST-
Ts1 «(DOPMHU CYTOUMHCTBAY, & TAKOXK IIUPOKUM CIHEKTPOM CIIPAB ,SKi BIIOBIAHO 0 HAIlIOHAJIBHOTO 3aKOHO-
JIaBCTBA MIAJSTAIOTh PO3NISAY B aAMIHICTPAaTUBHOMY MPOBAKEHHI Ta (JOPMH IXHBOTO PO3IIISAY.

BpaxoByrouu crienudixy aIMiHICTPaTHBHOTO CYIOYHUHCTBA, BaXJIMBO 3a3HAYUTH ,I1I0 B aMIHICTPATUBHO-
My CYJOUMHCTBI Ilepe0auaeThCsl MOPSIOK PO3MISTY IIUPOKOTO KOJla CIPaB ,sKi MOTPeOyIOTh OLIbII JeTalb-
HOI cHCTeMaTH3aLlil Ta OLTY Ha TPyNHU BiAMOBITHO 10 ()OPMU B sIKiii BOHU MMOBUHHI PO3IVISIIATUCS.

CynoBa pedopma sika MPOBOIUTHCS B HAILIIK JiepkKaBi nepeadayae 3MiHy He JIMIIe OpraHizaliifHol cKiia-
JIOBOI CYNOYMHCTBA, a ¥ BHYTPIIIHIX, 3aKOHOJABYMX 3MiH MPOLECYaNbHUX (DOPM PO3INIALY Ta BUPIICHHS
TUX YU IHIIUX KaTeropiil CyJOBUX CHpaB. 3 MOMEHTY SIKICHOI'O OHOBJICHHS ITPOIIECYaIbHOTO 3aKOHOABCTBA
IO AEKIJIBKOX BUAAX CYIOYMHCTBA, B TOMY YHCII it aaMiHicTpaTuBHOMY, B 2017 porii, SKUMH BHOCHIACH L{i1a
HHU3Ka [[IKaBUX HOBOBBEICHD Oysia HampalbOBaHa MPaKTHYHA Ta TEOPETUYHA 0a3a I iX OIL[iHKH.

OnHUM i3 TOIOBHUX E€JIEMEHTIB Oy/b-sIKOTO BUIY CYIOYMHCTBA € MpOIecyalbHi (JopMH B MEXaX SKHX
PO3IISIAIOTHCS CIPABH, MiACYAHI il opMi cynounHcTBa. [Iporecyanbay GopMy CynOUMHCTBA HalyacTilIe
PO3MISIAIOTH SIK BCTAHOBJICHUH MPOLIECYaNbHIM 3aKOHOM MOPSIOK PO3IVISLY Ta BUPIILIICHHS CIIPaB.

B crarti npoananizoBaHo 0COOIUBOCTI MpoliecyaabHUX (HOpM CyIOUYMHCTBA B aJIMIHICTPAaTUBHOMY MPO-
1eci, ix cnenudika B 3a1eXKHOCTI Bif KaTeropiii Cyl0oBHUX CIPaB, MOTPEOH B X YIOCKOHAIEHHI.

BcranoBieHo, 3aKOHOAABINIO CJIiJl 3BEPHYTH yBary IOJ0 HACTYHMHOIO: IPYIMYyBaHHS TUIOBHUX CIpPAaB
B aJAMIHICTPAaTUBHOMY CYJOYMHCTBI MPOBOJUTHCS HA OCHOBI IMOJIOKEHb LMBINBHOTO NMPOLECYaTbHOTO
3aKOHOJAaBCTBA AJIS 00’ €THAHHS MO30BiB: THIIOBUMHU MOXYTb OyTH CIIpaBH, BiANOBiJaueM y SIKHX BUCTY-
rae OJIMH 1 TOW caMuii cy0’€KT, Cllip BUHUK Ha aHAJIOT1YHUX MiJICTaBaX, y BiTHOCHHAX, [0 PETYIIOI0THCS
OJTHUMH HOpPMaMH TIpaBa, a MO3MBa4aMM 3asBJICHI aHAIOTi4HI BUMOTH. Po3monin mpouecyanbHoi ¢op-
MU pO3IMIsAY Tiel uM iHIIOT KaTeropii cupas 3aJeXUTh BiJ clielU(iKH [IUX CIPAaB Ta YMOB BU3HAYCHHUX
gacTuHOIO 3 cTarTi 257 KAC VYkpainu. Pa3om 3 TuM, Ais po3misay THIOBUX CIIPaB, sIKi MOXYTh MaTu
pizHmii piBeHs ckiaagHocTi, B KAC Ykpainu nepenbauena crnpouieHa (popMa M030BHOTO MIPOBAKCHHS,
10 CyNEePEeUruTh MPUHIUITY PO3MOALITY MPoIecyalbHUX (OPM, TaK SIK HE BPAXOBYETHCS OCOOIMBOCTI ITUX
CIpaB, 30KpeMa MpeaMeT A0Ka3yBaHHsS Ta J0Ka30Ba 0aza. ToMy po3monis mporecyanbHol GopMH st
pPO3TIIAly TUIOBHX CIpaB MOBHHEH 3/IMCHIOBATHCA Ha 3arajbHUX MiJCcTaBax MependadeHux s BCiX
KaTeropiil aAMiHiCTpaTUBHUX CIPaB; sK i B IHIINX BUAAX CYAOYMHCTBA, B aIMiHICTPAaTUBHOMY € BUIIa -
KM KOJIM BiICYyTHIiH cHip mpo mpaBo, MpHu LbOMY IIpaBa, cBOOOIM a0 3aKOHI IHTEpecH 0co0U MOPYIICH.
Tak, BapTo BigmiTuTH npakTuky €CIIJI mono Tak 3BaHUX «IIPaBOMIpHUX OuiKyBaHby». «IIpaBomipHi
OYiKyBaHHS» BHHHMKAIOTh Y OCOOH, SIKIIO HEI0 OylI0 AJOTPUMAHO BCiX BHMOT 3aKOHOAABCTBA ISl OTPHU-
MaHHS BiJIOBiTHOTO PillIEHHS YIOBHOBAKCHOTO OPTaHy, a TOMY BOHA MaJa yci MiJCTaBU BBa)KaTH TakKe
pilIeHHs € AIiCHUM Ta PO3paxOBYBATH Ha MEBHUH cTaH pedeil. [loMmika ymoBHOBaXkKeHOTO Oprany abo
fioro mocaaoBoi 0cOOH HE € OCTATOYHOIO MiACTABOIO JIJISl CKACyBAHHS IMPABOBCTAHOBIIOIOUOTO PIICHHS
IHAWBIyaJIbHOTO XapakTepy. B oMy Bunaaky, Cmopy mpo mpaBo He Mae€. B iHIINX BUaX CyAOYNHCTBA,
HAIpPUKIAJ] B [UBUIFHOMY Ta TOCIOJAPCHKOMY, iCHY€ crermianbHa (opMa — HaKa3HE MPOBAIKCHHS TS
BUPIIICHHS CIIpaB, IPEIMETOM SIKHX € HEOCIOPIOBaHI BUMOTH. B anMiHICTpaTHBHOMY X CyJOYHHCTBI
icHye (hopMa MHCHMOBOTO MTPOBAKEHHS B PAMKaX CIIPOIIEHOTO MO30BHOTO MPOBAKEHHS, SIKa YaCTKOBO
noaibHa i3 popMOI0 HAaKa3HOTO MPOBAKCHHS B IHIIMX BUAAaX CYyJ0YMHCTBA, X04a i Mae CBOT 0COOIHMBOC-
Ti: HAPUKJIAJ, BiIOBi1a4 Ma€e MpaBoO HaJaBaTH BiJI3UB Ha MO30B. BUXOsM9M 13 1[LOTO, JOIITLHUM BBa-
xaeTbest fonoBHeHHSI KAC Ykpainu HopMaMu moA0 (GOpMHU CyIOUYMHCTBA IO CIPaBax B SIKUX BiACYTHIN
CHip Ipo MpaBoO Ta iCHYIOTh HEOCHOPIOBAaHI BUMOTH; BiICYTHICTh UiTKMX KPHUTEPiiB 00 BU3HAYCHHS
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CIpaB HE3HAYHOT CKJIATHOCTI (MAJIO3HAYHUX CIIPaB) MOPOKY€E HasIBHICTh HEOJHAKOBOT CYI0BOI ITPAKTHU-
KH 1I[0/I0 MTPOIIeCyaIbHOT GOpMHU TX PO3IIsLy, MO MOTPeOy€e 3aKOHOAABYOTO BUPIIICHHS.
KuarouoBsi cjioBa: Cy/104MHCTBO; TiporiecyanbHa hopMa; IPOBaPKEHHSI; CyJI0Ba CIIpaBa.

Kuybida A.A. Administrative proceedings forms.

The urgency of considering this issue is determined by different approaches to the general understanding
of the concept of «forms of judicial proceedings», as well as a wide range of cases that, according to national
legislation, are subject to consideration in administrative proceedings and the forms of their consideration.

Taking into account the specifics of administrative proceedings, it is important to note that administrative
proceedings provide for the procedure for consideration of a wide range of cases that require a more detailed
systematization and division into groups according to the form in which they should be considered

The judicial reform carried out in our country involves a change not only in the organizational component
of the judiciary, but also in internal legislative changes in the procedural forms of consideration and
resolution of certain categories of court cases. Since the quality update of procedural legislation on several
types of judicial proceedings, including administrative, in 2017, which introduced a number of interesting
innovations, a practical and theoretical basis for their evaluation was developed. One of the main elements
of any type of judicial procedure is the procedural forms within which cases subject to this form of judicial
procedure are considered.

The procedural form of judicial proceedings is most often considered as the order of consideration and
resolution of cases established by the procedural law.

The article analyzes the peculiarities of procedural forms of judicial proceedings in the administrative
process, their specificity depending on the categories of court cases, the need for their improvement.

It has been established that the legislator should pay attention to the following: the grouping of typical
cases in administrative proceedings is carried out on the basis of the provisions of civil procedural legislation
for the consolidation of lawsuits: typical cases may be cases in which the defendant is the same subject, the
dispute arose on similar grounds , in relations governed by the same rules of law, and the plaintiffs have stated
similar requirements. The distribution of the procedural form of consideration of one or another category of
cases depends on the specifics of these cases and the conditions defined in Part 3 of Article 257 of the Civil
Code of Ukraine. At the same time, for consideration of typical cases, which may have different levels of
complexity, the CAS of Ukraine provides for a simplified form of legal proceedings, which contradicts the
principle of distribution of procedural forms, as the peculiarities of these cases are not taken into account,
in particular, the subject of proof and the evidence base. Therefore, the distribution of the procedural form
for consideration of standard cases should be carried out on the general basis provided for all categories of
administrative cases; as in other types of judicial proceedings, in the administrative there are cases when
there is no dispute about the right, while the rights, freedoms or legal interests of the person are violated. Yes,
it is worth noting the practice of the ECtHR regarding the so-called «legitimate expectations». «Legitimate
expectationsy arise in a person if he/she has complied with all the requirements of the law in order to obtain
a corresponding decision of the authorized body, and therefore he/she had every reason to consider such a
decision to be valid and count on a certain state of affairs. A mistake by an authorized body or its official
is not a final reason for canceling a legal decision of an individual nature. In this case, there is no dispute
about the right. In other types of judicial proceedings, for example, in civil and economic, there is a special
form - injunctive proceedings for the resolution of cases, the subject of which are undisputed claims. In
administrative proceedings, there is a form of written proceedings within the framework of simplified legal
proceedings, which is partly similar to the form of injunctive proceedings in other types of legal proceedings,
although it has its own characteristics: for example, the defendant has the right to respond to the claim.
Based on this, it is considered expedient to supplement the Civil Code of Ukraine with norms regarding the
form of judicial proceedings in cases in which there is no dispute about the right and there are undisputed
requirements; the absence of clear criteria for determining cases of minor complexity (insignificant cases)
gives rise to the presence of unequal judicial practice regarding the procedural form of their consideration,
which requires a legislative solution.

Key words: legal proceedings; procedural form; proceedings; court case.

AKTyaabHicTh TeMu. Kogexcom aaMiHicTpaTUBHOTO cynounHcTBa Ykpainu (nani — KAC Ykpainu) ne-

pendayeHo JOCUTh BEJHMKY KUIBKICTh KaTeropiil crpas, AKi pO3MVIsAIAl0THCS Ta BUPILIYIOTHCS 3a MpaBUIaMU
uporo Kogexcy. Cama npaBoBa npupoia IMX CIpaBs, a TOUHIIIE IPaBOBa MPUPO/a BIIHOCHH, HA OCHOBI SKUX
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BOHM BHHHKAIOTh, € BU3HAYAIGHUM (aKTOPOM IJIs1 BUOOPY MOPSAKY, B MEKaxX SKOTO Oyzie po3IrisaaaThcs Ta
BHPIIIIYBAaTUCS Ta YW I1HIIA aMiHICTpaTuBHA cipaBa. Llei mopsaok CTaHOBUTH MpoliecyaibHy (hopMy Ccyao-
guHCcTBa. KAC YKpainu npsMo Ha3uBae JIAMIE Bi (POPMHU CYJOUYMHCTBA B MEKaxX MO30BHOTO MTPOBAHKEHHS,
xoua iX B Kogekci € 3Hauno Oinbire. [Iupokuit crieKTp aMiHICTPaTHBHUX CIIPaB, SIKI PO3IVISIAIOTHCS Ta
BHPIIIYIOTBCS CyIaMH aMIHICTPATHBHOT FOPUCAMKIIT, 3yMOBIIIOE HEOOX1IHICTh YPI3HOMAaHITHEHHS Mpolie-
CyalbHUX (POPM aJIMiIHICTPATUBHOTO CYJOYHNHCTBA.

AHaJii3 HayKoBHX nmyomikamiii. [TutanHs ocoOnmBoCTel (OpM CyTOUNHCTBA PETTIAMEHTOBAHUX YHHHAM
KAC VYkpainu 0ys10 MpeIMeToM JOCTIKSHHS B HAyKOBUX Mparisix HacTynmHux aBTopis: [1.B. Boska, O.1. Mu-
koneHko, A.O. UepuukoBoi, A.l. bitoa, M. [lemuenko, M.O. Mapyminoi, FO.A. Jlopoxinoi, €.A. Ilamis,
M. 3mucia Ta iH. Pa3oM 3 THM, KOMITJICKCHUX, Y3araJIbHIOIOUHX POOIT 3 ILOTO MATAHHS HE Tak 0arato, 1o
3YMOBJIFOE€ HEOOXIHICTh Y TIPOBE/ICH] HAIIOTO JIOCITIIKCHHSI.

MeTor CTATTi € aHATI3 0COOIUBOCTEH (POPM CYIOYMHCTBA, periaMmeHToBaHnX YMHHUM KAC VYkpainu,
BPaXOBYFOUH CITEIU(IKY aIMIHICTPATUBHUX CIPaB, SIKi pO3MISIAITHCS B IOPSAKY X (HOPM.

BukJiaa ocHoBHOro Martepiasy. B ropuinuHiil JOKTPHUHI aJIMIHICTPATHBHOTO MIPaBa Ta MpoIiecy iCHYITh
PI3HI MIXOIHU JI0 PO3YMIHHS 3MICTY MOHATTS «(opMa CYyITOUYNHCTBAY 1, IK IPABUJIO, 1€ MOHSTTS TIIYMaYHThCS
gepe3 MOHATTS «IIpolecyanbHa popMay. BpaxoByroun Te, 10 METOO HOTO JAOCIIIKEHHS € XapaKTePHCTH-
Ka ocoOiuBocTeil HopM CyIOYMHCTBA, TIependadeHuX JirounM KomekcoM aaMiHICTpaTHBHOTO CY/IOYMHCTBA
VYkpainu (nam — KAC Vkpainn) came B MpakKTUYHOMY acIieKTi iX peaizalii i 9ac po3nisay aaMiHicTpa-
THUBHUX CIIPaB, TO JACTaJbHHUI aHAJI3 TEOPETUYHUX MMIAXO/IB HE € TOIMUILHUM, TaK sIK BOHH HE B1IOOpaKarTh
CYTI JIOCHIJKYBaHOI TIPOOTIEMAaTHKH.

VY3araJibHeHHsI UX MiIXO0AIB 3BOAUTHCS JIO TOTO, 110 (popMa CYJOUMHCTBA B aIMIHICTPATHBHOMY IPOIIECi
— IIe BCTAaHOBJICHA 3aKOHOM CYKYITHICTh IIPABHJI, IO PETTIAMEHTYIOTh MOBEAIHKY Cyly 1 YIaCHUKIB HPOLIECY
ITiJ] 9ac po3msly aaMIHICTPAaTHBHUX CIIPaB, Ta PEai3yloThCs B MEXax aIMIHICTPATHBHO-IIPOIECYATbHUX
npaBoBimHOCHH. [Ipn mboMy, 11l TpaBHiIa BKIIOYAIOTh BU3HAYCHHS HACTYIHUX CKJIAIOBUX aIMiHICTpaTHB-
HOTO MPOIIECy: MiCIle Ta CTPOKM pealtizaiii nmpaB Ta 00OB’S3KIB YYaCHHUKIB MPOIECY; JI0Ka3oBa Oa3a, sika
CIPOCTOBYE a00 MiATBEP/DKYE HASIBHICTH OOCTABHH, SKI MAlOTh 3HAUCHHS JIJISl BUPIMICHHS CIIOPY IO CYTi;
MTOCJTIJIOBHICTh TIPOBEICHHS MPOIECYATBHUX il Ta iX dikcarito [11, c. 870].

Bapro BinMmiTHTH, 1110 TIpOIIECYyalbHA TIOBEIIHKA CYAY 1 YIaCHHKIB IPOLIECY CYBOPO PErIaMEHTOBAHA IIPO-
[eCyalbHIM 3aKOHOHAaBCTBOM. [Ipn 1iboMy, Cyn BHKOHY€ NOABIHHY (YHKIIIO: 1) BIH caM € yIacCHHKOM TIpO-
IeCy, OBEIiHKA SIKOTO TAKOXK CYBOPO perlIaMEHTOBAaHA IIPOICCyaTbHIMI HOPMaMH; 2) BiH, SIK OCOOTHBHIA Ta
000B’SI3KOBUI YYaCHUK aJMiHICTPATUBHOTO IIPOLECY, HOBUHEH CJIIIKYyBaTH 32 JOTPHUMAaHHIM IIPOIECYaTbHOT
(dopmu (mporiecyasbHUX HOPM) IHIIUMH yYaCHUKAMH TPOLECy. TakKuM YMHOM, CYI € TapaHTOM peaizaril
mporecyaitbHoi (popMH Ta BUHECEHHS 3aKOHHOTO Ta OOIPYHTOBAHOTO CYIOBOTO PIIIEHHS IO pPe3yJIbraTaM
po3nisany cripasu. Tum made, B ctarti 55 KoHeTuTyil Ykpainu 3aKkpiljieHo, 0 KOXKEH Ma€ MpaBo Ha OCKap-
JKCHHS B Cy/l PIlIeHb, A1l 94U OC3IisSUTBHOCTI OpPraHiB Aep)KaBHOT BJIAJIHM, OPTaHiB MiCIIEBOTO CAMOBPSITyBaH-
Hs1, TOCAJIOBUX 1 CiTy’k00BUX 0ci0. [Ipu 1ipomy, 3rigHo ctarTi 124 KoncTuTtyii YKpainu, — FOPUCIUKITIS CYAiB
MOIIUPIOETHCS HA BCI TIPABOBITHOCHHH, SIKI BHHUKAIOTh y nepxasi [1].

Po3rsin aqMiHICTPaTHBHOTO CYTOYHHCTBA SIK OKPEMOi (POPMU 3IIHCHEHHS MPaBOCY s mependadae Ha-
SIBHICTH OCOOJIMBOI TIpoIecyanbHol (JOPMH PO3IISILY anMiHICTPaTHBHUX CIIPaB, sika 0OyYMOBJIEHA iXHBOIO
crenudikoro. OTxe, aIMIHICTPaTHBHY TPOLECYATbHY (HOpMY MOKHA PO3MIIAATH SIK CHCTEMY CIICIIaIbHIX
IpoIeCcyaTbHUX IPaBII PO3IIAY aAMIiHICTPATUBHHX CIIPaB CyIOM. BapTo BIAMITHTH, IO Y TaHOMY BHIIAJ-
Ky WIETHCs PO O0COOIUBI MPaBWIIa, a HE PO MPUHIUIH. Psi BACHUX TOTPUMYIOTHCS TYMKH, 3TiTHO 3 KOO
IUTSL BCIX PI3HOBUIIB FOPUINIHOTO IPOLIECY IPUHIIMITY NOBUHHI OyTH 3arajlbHIMU, €MHAMH, 8 HE BUCTYTIATH
B POJIi CHCTEMH CHEHiaTbHUX MPOLECYaIbHIX TpaBwi [3; 9]. 3po3yMiio, Mo CIOpU TPOMaJsTHAHA 3 IepiKa-
BOIO IMOOYI0BaHI Ha CIIEU(IYHUX MPOIECYaTbHUX MPUHIHIAX, sKi 3akpimieHi y KAC Ykpainu. Pizauis sk
(hopM CyIOYMHCTBA MPOSBISETHCS JIUIIE Y MPABIIIAX, SKI BU3HAYAIOTH MOPSIOK MisSUTEHOCTI Cy/Iy Ta YYacHH-
KiB TIPOIIECY, iX MpOIeCyalbHi IpaBa Ta 000B’sI3KH, a TAKOXK TapaHTii. TiIbKH TAKIMHU 0COOTHBOCTIMHI MOXKE
00yMOBITIOBAaTHUCS HAsIBHICTD OyAb-K01 OKpeMOoi pOpMHU CyTOUYMHCTBA.

[Ipu npoMy, CIiBBITHOIICHHS ITOHATH «aMIiHICTPATUBHE CYTOYHMHCTBOY» Ta «aIMIHICTpaTHBHA IPOLIECY-
anpHa (POpPMay € MEBHOIO aHAIOTIYHOIO XPOHOJIOTIEI0 TTOCTYIOBUX il B aAMIiHICTPATUBHOMY IpOIIECi, sSKa
3atikcoBana i permamenToBana KAC Ykpainu, i ToMy, 3 FOPUIAIHOI TOUKHU 30Dy, Il MOHATTS € TOTOKHIMHU.

i Toro mo0 aeranpHille oXapakTepu3yBaTu aJMiHICTpaTUBHI MpouecyaibHi (OPMHU, CIIJL MaTH YiTKe
YSIBIIEHHSI TIPO T€, AKHI KpUTEpPil JIeXKUTh B OCHOBI po3nofiny mux ¢opm. IMOBipHO, 11el KpuTepiil yTBOpIO-
10Th Kilbka napametpiB. [lo-nepiie, ciijy BUIUIMTH KUTbKicCHUH (akTop. [y He3HaYyHOT KIIBKOCTI cpaB, AKi
HeXaif i MaroTh CBOIO CHEenU(iKy, HEPO3yMHO BUOKPEMIIIOBATH CAMOCTIHHY IPOLECYalbHy (HOpMY, aIKe, K
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BIJIOMO, KIJIBKICTh aIMIHICTPAaTUBHHX CIPaB, IO PO3NIAIAIOTHCS CYJIaMH, € CyTTEBOK. [IpoTe, sikuii 61 Maco-
BHI XapaKTep He Majia Ta UM 1HIIa KaTeropisi CIpas, HEMOIIILHO BUIIISTH HOBY MPOIeCyanbHy (GopMy, SIKIIO
e(heKTUBHE BUPIMICHHS WX CIIPaB IIIKOM MOXe 3a0€3MeUnTH BKE HasBHA TpolecyalibHa Gopma. Takum
YUHOM, JIPyTUM TIapaMeTpOM, SKOMY ITOBHHHI BIIITOBIIATH CY/JIOBI CIIPaBH, SIKi IPETEHIYIOTh Ha OCOOIUBUI
MEXaHi3M iX BHUpIIICHHS, € (DaKTOPOM SKICHOT CBOEPITHOCTI CIPaB, 3yMOBJICHUM TPUPOJIOKO CITIPHUX BiJHO-
cut. Came TOMY, IHITUM (PAKTOPOM JIJIsl BHOKPEMIICHHSI CAaMOCTIHHHUX MPOIECYaIbHUX OPM € 0COOIUBOCTI
CTIpaB, SIKi PO3TIIAAIOTHCS B X MEXKaX.

Yunanuit KAC Ykpainu nependoavae JOCHTh 0arato KaTteropiit Cripas, sKi po3IsLIAl0THCS Ta BUPIITYOThCS
B MEXax aJIMIHICTPAaTUBHOTO MPOIIECY, TPOTE BU3HAYCHHS JA€ThCS JIUIIIE TPHOM 13 HUX. Tak, 3riJHO 3 MyHK-
toM 20 crarti 4 KAC Ykpainu, — cripaBa He3HAYHOT CKIIAIHOCTI (MaJIo3HAYHA CIIpaBa) — Iie aJMiHICTpaTHBHA
CrpaBa, B SIKi XapakTep CHIPHUX MPABOBITHOCHH, PEAMET JI0Ka3yBaHHS Ta CKJIaJl YYaCHHUKIB TOIIO HE BH-
MararoTh IPOBEJICHHS IIFOTOBYOTO MPOBAKEHHS Ta (a00) CyJI0BOTO 3aCiJiaHHs JIJIsl TOBHOTO Ta BCEOIYHOTO
BCTaHOBJICHHS 11 oOcTaBuH [2]. BiamosigHo 10 myHKTY 21 3a3Ha4eHOT CTATTi, — THUIIOBI aJMiHICTPATHUBHI
CIpaBH — II€ CIPaBH, BIAMOBIIAYEM Y SIKUX € OJMH 1 TOW caMUil cy0’€KT BIIaJIHUX MMOBHOBaXKeHb (Horo Bijo-
KpeMJICH]1 CTPYKTYPHI MiIPO31IH), CITIp Y SKHUX BUHUK 3 aHAJIOTIYHUX TJICTaB, Y BIIHOCHHAX, 10 PETYIIIO-
FOTHCS OTHUMH HOPMAaMHU TPaBa, Ta Y SKUX M03WBaYaMHU 3asBJICHO aHAIOTIYHI BUMOTH. 3T1THO yHKTY 22 i€l
CTaTTi, — 3pa3KoBa aJMiHICTpaTHBHA CIIpaBa — TUTIOBA aJIMIHICTpATHBHA CIIpaBa, MPUUHSATA JI0 MTPOBAKCHHS
BepxopauM CyioM sk CyJIOM TIepIIoT iHCTAHIIT IJIsi TOCTAHOBJICHHS 3pa3KOBOTO pillleHHs. SIK BIaeThCsl, Ta-
KM pO3TOJIJT aJIMiHICTPATUBHUX CIIPAB Ma€ CYyTTEBE 3HAYCHHS JIJISl IPOIeCyaIbHOT (POPMH TX PO3IIISAY, 1 €
OCHOBOIO JUTsl X po3noainy B Mmexxkax KAC Ykpainu.

Bapto BiamituTH, mo 3rigao yactiuau 1 crarti 12 KAC Ykpainu, — Bci aJIMiHICTPAaTHBHI CIIpaBH, BU3HA-
YCHI UM KOJIEKCOM PO3IIIAAIOTHCS B paMKax II030BHOTO IPOBa/KEHH. Tak, mpaBo Ha CYTOBHUH 3aXHCT I10-
PYIICHHX, OCIIOPIOBAHNX a00 HEBU3HAHUX MPaB, CBOOO/] Ta 3aKOHHUX IHTEPECIB Y cdepi myOTiuHO-TIPaBOBUX
BIJIHOCHH 3JIHCHIOETHCS IIJISIXOM 3BEPHEHHS JIO aJMIHICTPATUBHOTO CyIy 3 aJMiHICTPATHBHHM TIO30BOM.
Le cBiquuTh TIPO Te, IO aAJAMIHICTPATUBHHUN Cy/ PO3DISIAE aIMIHICTPATHBHI CIIPAaBH B MOPSKY TO30BHOTO
npoBapKeHHs [12, ¢. 161].

Jlist Toro 1mo6 3po3yMiTH CyTHICTH IMO30BHOTO MPOBAJKEHHS B aJAMIHICTPATHBHOMY IPOIIECi, CIIiJT
BH3HAYUTH XapaKTepHI PHCH MaTepiallbHO-TIPABOBOI MPUPOAN MyOIiYHO-TIPAaBOBUX CIIOPIB, SKi 3yMOB-
JIOIOTH OCOOMUBOCTI MPOLECYaNTbHOTO MOPSIKY iX pO3MISAAY Ta BUpIIMIEHHS, X cy0’€KTHHUH CKilan Ta
0COOJUBOCTI MPOIIECYATBHOTO 3ac00y MOPYIICHHS CYIOBOI AiSILHOCTI Ta peanisaiii CyToBHX PIllICHb.
M. I1oBOpO3HIOK BKa3ye, M0 CYTHICTh TO30BHOTO MPOBAKCHHSI B aMIHICTPAaTHBHOMY IPOIIEC] SKHAM-
Kpamie Moke OyTH OXapakTepH30BaHa Yepe3 MeBHY CYKYITHICTh OCHOBHHX, IPUTAMaHHUX HOMY PHC, 30-
kpema [12, c. 164]: 1) BUHHMKaE BHACIIIOK MPe/’ IBJCHHS aIMiHICTPATUBHOTO MO30BY IIIJISIXOM MOJTaHHS
MTO30BHOI 3asIBH JI0 CyIy MEPIIOT iHCTAHIII{; 2) TPaBOBOIO OCHOBOIO HOTO 3MiCHEHHS BUCTYIAIOTh HOPMU
KAC; 3) HasBHICTh MEBHOT aJIMIHICTPATUBHOI CIIPaBH, [0 HAJICKHUTh JI0 FOPUCIUKITIT aIMIHICTPATUBHUX
Cy/iB; 4) HasIBHICTb CIEIIAIbHOTO CY0’ €KTa, IKHH 3M1HCHIOE TPOBAKEHHS I0JI0 PO3IJIAAY 1 BUPINICHHS
aJMIHICTPATUBHOI CIIpaBU — aJMIHICTPATHBHOTO CYAY; 5) HasBHICTh JBOX CTOPIH 3 PI3HUM CTYIECHEM
IOpUANYHOI 3aiHTEepecoBaHOCTI, skuM HagaHo KAC piBHI mporecyansHi paBa i 000B’s13KH; 6) HasB-
HICTh CHEIiaIbHUX Cy0’ €KTIB — TPETIX 0Ci0, K1 3asIBISIOTH CAMOCTIHHI BUMOTH Ha MPEIMET CIIOPY, TaK
1 6e3 caMOCTIHHUX BUMOT IIOIO0 IpeaMeTa CIIOPY MiXK CTOPOHAMH; 7) METOIO ITO30BHOTO IIPOBAIKCHHS;
8) crioco0oOM 3aXUCTy MOPYLICHUX MTpaB, CBOOO/ Ta IHTepeciB; 9) BiIOyBaeThCA y epeadadueHiil 3aKOHOM
npoiiecyaibHii popmi; 10) moainseTbest Ha MEHII APiOHI MpoliecyaabHi YTBOPEHHS, IO 3aKPITLTIOIOTHCS
y CIIemiaIbHAX NTOKyMeHTax; 11) cymoBHMH PIilICHHSIMH, SKi BUHOCITHCS 3a pe3ylIbTaTaMU PO3IISAY 1
BUPIIICHHS aJAMIHICTPATHBHOI CIPaBU B Cy/i; 12) MOXIUBICTh 3BEPHEHHS CYIOBUX DIlICHb B aJMiHi-
CTPaTUBHHUX CIIpaBax 10 MPUMYCOBOTO BUKOHAHHS. [Ipy 1[boMY, KOJKHA 13 3a3HAYCHUX O3HAK XapaKTepH-
3YETHCSI IEBHUMU BIIACTHBOCTSIMU.

B no30BHOMY IIpOBaJKEHHI MPOCTEKYIOTHCS ACSKA CXOKICTh B perlIaMEHTallii IporecyaabHux hopm aj-
MIHICTPaTHBHOTO Ta IIUBIIFHOTO CyTOYMHCTBA. L{e osICHIOEThCS THM, 10 0cHOBOIO hopmyBanHsI KAC Ykpa-
{HM € UUBUIGHUI TpOLeCyalbHUH (YyHIAMEHT, Tak SIK 3araibHi MooKeHHs [{MBUTEHOTO MpoIecyambHOTO
KOAEKCY YKpaiHU MPOTATOM TOBIOTO TEPMIiHY CIY>KIJIU IPABOBOIO OCHOBOIO CYIOBOTO PO3IIISAY aJMIHICTpa-
TUBHHX crpaB. [Ipu oMy, BiJIIpaBHIM MOMEHTOM SIK aAMiHICTPATUBHOTO, TaK i IUBLILHOTO CYIOYHHCTBA €
CIIip MPO MPaBoO, — MOPYIICHHS, OCIOPIOBAHHs a00 HEBU3HAHHS MPaB, CBOOO/ Ta 3aKOHHUX IHTEPECIB.

Y cBo10 yepry agmiHicTparuBHa MpoLecyajibHa GopMa Mae HU3KY BIIMIHHOCTEH BiJl LIMBIJILHOI, 30KpeMa,
LIe CTOCY€ThCSI HEPIBHOCTI (Ha PiBHI NPABOBIIHOCHH 13 SIKUX BUHUK KOH(IIIKT) CTOPIH, SIKa IETEPMiHY€ 0CO-
OJIMBOCTI JOKa3yBaHHSI.
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[Tepexomsiun 10 MUTAaHHS HOPMATHBHOI BH3HAYEHOCTI MpollecyaibHOl (OpPMH aJMiHICTPATUBHOTO
CyIOUYMHCTBA, ciixg HaromocuTH, mo KAC YkpaiHnm BHOKpeMIIIO€ JHINE 1Bi 3 HHUX: 3arajbHE MO30BHE
MPOBAJPKCHHS 1 CIIPOIIEHE MO30BHE MPOBAKCHHSI, X04a (PaKTHYHO TaKi GOPMHU € 3HAYHO OUIBII Pi3HO-
MaHITHUMH. MEeTOI0 TaKoro po3MOJIiiy € 3MEHIICHHS 3aBAHTAXKEHOCTI CyJJOBUX OpTaHiB Ta 3a0e31IeUCHHS
MPUHIIMITY TOTPUMaHHS CTPOKIB IIPHU PO3MIISAII aIMIHICTPaTUBHUX clipaB. Po3risHeMo 111 popMu geTanb-
HimIe.

Tak, BinmoBigHo 10 yacTuHU 3 ctarti 12 KAC Vkpainu, — B MOPSJIKY 3arajlbHOTO T030BHOTO IMPO-
BaJKCHHS PO3DIISIAIOTHCS BCI CIIPAaBH, SIKI BpaXOBYIOUH 1X CKJIQJIHICTH Ta 1HII 00CTaBUHH, HEIOIIIh-
HO PO3IMISIATH B MOPSAKY CIPOIICHOTO TO30BHOTO NMPOBAIKCHHS. 3aKOHOIABENbh HE BH3HAYUB BU-
YEPITHOTO TepelliKy BUJIB aJMIHICTPATHBHUX CIIPaB, SKI PO3TIANAIOTHCS MO MpaBHIaM 3aralbHOTO
MMO30BHOTO MPOBaKeHHS, Juine B yacTuHi 4 crarti 12 KAC VYkpainu, 3a3HauuB, [0 BHKJIIOYHO 3a
MpaBHJIAMHU 3arajJbHOTO IMO30BHOTO MPOBAKEHHS PO3TILAAIOTHCS CIPaBH y cropax: 1) momo ockap-
JKCHHS HOPMAaTHBHO-TIPABOBHUX aKTiB, 32 BHHATKOM BHUIAJKiB, BH3HaueHNX nuM Komekcom; 2) momo
OCKap>KEeHHs PIllICHb, JiH Ta 0e3isIBHOCTI cy0’ €KTa BIaJHUX MOBHOBAXCHbB, SKIO TTO3UBAYEM TAKOXK
3asBJICHO BUMOTH MPO BIJIIKOJYBAaHHS IIKOJIH, 3aMOAISTHOT TAKMMHU PIMICHHIMH, TisIMU 49U O€3/isTh-
HICTIO, Y CyMi, IO MEPEBHINYE I’ ATCOT PO3MIPIB MPOXKUTKOBOTO MIHIMYMY JUIS Mpaie3laTHUX 0cio;
3) nmpo MpUMycCOBE BIAUYKCHHS 3eMEJIbHOT AIJSHKH, IHIUX 00’€KTIB HEPYXOMOTr0 MaifHa, 0 Ha Hil
pO3MilleHi, 3 MOTHBIB CyCHUIBHOT HEOOXITHOCTI; 4) MO0 OCKApKEHHs PIlICHHs cy0’ €KTa BIAJHHUX
MMOBHOBa)XCHb, HA IMIACTaBi SKOTO HUM MO)Ke OyTH 3asBICHO BHMOTY PO CTSATHEHHS I'POIIOBUX KO-
MTIB Y CyMi, III0 TEPEBUNIYE I’ SITCOT PO3MIPIB MPOXKUTKOBOIO MIHIMyMY JUISI Mpare3laTHUX 0cio;
5) moao0 ockapkeHHs pinieHb HarioHanpHOT KoMicii 3 peabiniTalii y IpaBOBiAHOCHHAX, 0 BUHUKIIH
Ha mijicTaBi 3akoHy Ykpainu «I1po peabiriTamiio KepTB penpeciii KOMyHICTHIHOTO TOTAIITAPHOTO pe-
xkuMy 1917-1991 poxiBy»; 6) 11070 OCKapKEeHHS 1HIUWBIAyaTbHUX akTiB HarioHanpHOTO OaHKY YKpa-
THu, @oHAy rapaHTyBaHHS BKJIaJiB Qi3UYHUX 0ci0, MiHicTepcTBa (iHaHciB Ykpainu, HamioHaabHOT
KOMicii 3 IIHHUX TamepiB Ta GOHIAOBOTO PUHKY, pimeHb Kabinety MiHicTpiB YKpaiHH, BU3HAYCHUX
YaCcTHHOIO Meporo ctaTTi 266-1 mporo Kojgekcey.

Po3rsn Ta BUpIMIEHHS aaMiHICTPAaTHBHOI CIIPaBH B MOPSIIKY 3aTajlbHOTO IMO30BHOTO MPOBAKCHHS I1e-
penbayae MPOXOKEHHS BCIX CTaii cymoBoro mporecy, nependadeHnx KAC Ykpainu [10, c. 144-145]:

1) TomaHHS MO30BY, SKHH BiMOBiIa€ BCiM BUMoram, niepeadadenux crarrero 160 KAC Ykpainw;

2)  BHpIMICHHS CyIOM IMUTAHHS PO BIIKPUTTS MPOBAHKEHHS Y CIIpaBi (a00 3aHIIEHHs TI030BHOI 3asBU
0e3 pyxy, MOBEpHECHHS MT030BY, BIIMOBA Y BIAKPUTTI MPOBAHKEHHS ), 00’ €THAHHS 1 p0O3’€THAHHS MTO30BIB;

3)  miATrOTOBYE IMPOBAIKCHHS, i Yac SIKOTO YIACHHUKH CIIPABHU MTOAAIOTH IO CYIy 3asIBH 110 CYTi CIIPaBH,
a TaKOX KJIOIIOTAHHS 3 MPOLECYANTbHUX MUTaHb. Y MiATOTOBYOMY MPOBADKEHHI CYIl MIPOBOAUTH ITiATOTOBYE
CYIIOBE 3aCiJIaHHs, JIe PO3MIIsA/Ia€ KIOMOTAHHS YYACHHUKIB, BUPIIIYE MUTAHHS IOI0 3aJTy4YEeHHs TPETiX 0cio,
BUTpeOyBaHHsI TOKA3iB, MPH3HAYCHHS EKCIIEPTU3, IPUMHPEHHS CTOPIH, KOJETIAIFHOTO PO3IIIAY CIPABH Ta
IHIII TIpoLleCyallbHI MUTaHHS. 3a pe3yNbTaTaMy MiATOTOBYOTO CYIOBOTO 3aCiTaHHs CyI MOYKE 3AJUIINTH I10-
30B 0€3 O3y, 3aKPUTH MPOBAPKEHHS Y CIpaBi a00 3aKPUTH MiATOTOBYEC MPOBAPKCHHS Ta MPH3HAYUTH
CIIpaBy A0 PO3MIIIY IO CYTi. Y BHIIAJKy BU3HAHHS [TO30BY BiJIIOBiTaueM CyJ MOKE B ITi[TTOTOBYOMY 3acillaH-
Hi YXBAJUTH PIIICHHS 10 CYTi CIIOpY;

4) pO3DIAX CHpaBU IO CYTI BKIIOYAE TaKi €TAIM: BIIKPHUTTS PO3IISLY CIIPABH IO CYTi (BCTAHOBJICHHS
SIBKH YYaCHHKIB, OTOJOIICHHS CKIAmy Cydy, po3’sSICHEHHS YJYaCHHKAaM iXHiX IpaB Ta O00OB’SI3KiB, PO3IIIA
KJIOTIOTaHb); 3’ SICYBaHHS OOCTaBHH CIIPAaBU Ta JOCITIHKCHHS TO0Ka3iB (BCTYIIHE CIOBO YYaCHUKIB, TUTAHHS,
JOCIIHKEHHS CYIOM JTOKAa3iB, JOMATKOBI MOSICHEHHS YYaCHUKIB); CyA0BI 1e0aTH (3aKIF0YHE CIIOBO YUACHUKIB,
PEIUTIKH);

5)  yXBaJIeHHS Cy[OM PIIICHHS 110 CyTi CIIPaBH.

Bapro BiaMiTuTH, IO 3araipHe MO30BHE MpoBapKeHHS perameHToBane KAC Vkpainu Bimmoinae 3a-
TalbHINA MPHUPOJIi ITO30BHOTO MPOBAPKCHHS IUBLIICTHYHHUX IPOLIECIB, OCHOBHUM IMPUHIIUIIOM SIKUX BHCTYIIA€
3MarajbHICTb CTOPIH.

CrporeHe MO30BHE MPOBAKEHHS, BiAMOBITHO 10 yactuHu 2 crarti 12 KAC Vkpainu, npusHadeHe st
O3Sy CIIpaB HE3HAYHO! CKIAHOCTI Ta IHIIAX CIPAaB, VIS SKAX MPIOPUTCTHUM € IIBHIKE BUPIIICHHS
CIIPaBH.

BapTo BigMIiTUTH, IO MOHATTS «CIPAaBH HE3HAYHOI CKIAJTHOCTI» € OIIHOYHUM, 3aKOHOABEIb HE BBO-
JUTh BUYEPIIHOTO MEpesiKy BUAIB TaKUX CIpaB, a Juue B yacTuHi 6 ctarti 12 KAC Ykpainu HaBOAUTH
11 xareropiil cripaB He3HAYHOI CKIIAIHOCTI JIs 1ined mporo Kojekcy, cepen sikux crpasu momao [7]:
NPUHAHATTS, TPOXOXKEHHs Ta 3BUJIbHEHHS 13 MyOII4HOI CIy>KO0U; OcKapKeHHs 0e311sIbHOCTI Cy0’ €KTiB
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BIIaJTHUX MIOBHOBAXXEHB B cepi HocTymny 10 iHPOopMaIlii; ockapxKeHHs Gi3HIHUMHU 0cOoOaMHM pillieHb, i
49U Oe3IsNIBHOCTI Cy0’€KTIB BIIaJJHUX MOBHOBAXXCHB MO0 COIIaJbHUX BHILIAT; MPUITMHECHHS IiIIPH-
€MHUIIBKOI MisUTbHOCTI (Di3MUHOT 0CcOOU-TiaAmpHeEMIIT ab0 IOPUINIHOI 0cOOM 3a 3BEpHEHHSIM Cy0’€eKTa
BIIaJTHUX TIOBHOBaXXCHbB, 00 CKaCYBaHHS 1X JIepkKaBHOI peecTpallii; moxo B’i3ay (BHi31y) Ha THMYACOBO
OKYyTIOBaHY TEPUTOPII0; OCKAPKEHHS PillieHb Cy0’€KTa BIAJHUX MOBHOBAKCHD HA IMTJICTaBI SKUX MOX-
JIMBE CTSATHEHHS I'POMOBUX KOmTiB J0 100 po3MipiB MPOKUTKOBOTO MIHIMYMY JUISI TIparie3qaTHUX 0Ci0;
CTSATHEHHS TPOIIOBUX CYM 3a PIIICHHAMH Cy0’ €KTa BIaJHUX TOBHOBAa)KEHB, 38 IKIMH 3aBEPIIHBCS CTPOK
OCKap>KeHHS; THUIIOBI CIIPaBU; MO0 OCKAp)KCHHS HOPMATHBHO-IIPABOBOTO aKTa, MPUHHATHUX HA BUKO-
HaHHSI aKTa, BU3HAHOTO CYJIOM MPOTHUIIPABHUM 1 HCUMHHHM ITOBHICTIO 00 B YaCTHHI; IKI MaJO3HAYHIMHU
BU3HAE CY[I; 100 MTepeOyBaHHs 1HO3eMIIiB 200 0cib 0e3 rpoMajssHCTBa Ha TepuTopii Ykpainu. Pazom 3
THM, JUJIS OKPEMHUX KaTeropiii MajJo3HaYHKUX CIPaB, 3aKOHOJIABEIIb TIepe10auuB 0COOIMBOCTI MPOIIEAYPH
CYZIOBY PO3IVISIAY Ta BHPIIIEHHs, 800 0COOIMBOCTI MpoIeCyaIbHOT POPMHU B ME¥Kax CIPOIISHOTO MO30B-
HOTO TPOBAKCHHS.

Tak, crarts 291 KAC VYkpainu Bu3Havyae 0COONMBOCTI NMPOBA/PKCHHS y TUIOBIN crpaBi. 30Kpema,
CyJH, SIKHU pO3IJIsSAac TUIIOBY CIIPaBy, Ma€ IIPaBO MPU3YIIHHATH IIPOBAKEHHS 32 KIIONIOTAHHSIM yYacHUKA
cripaBu a0 3 BJIACHOI iHIMIATHRY y pa3i, skmo BepxoBauM CynoM BIIKPUTO TMPOBAJKEHHS Y BiAIOBII-
Hill 3pa3KoBiil cipaBi. Ha cynoBe pilieHHs y THIOBIH cripaBi MOe OyTH MOJAaHO amelNsiiiiHy cKapry.
Pimrenns cymy amensmiitHoT iHCTaHIIT 32 pe3ylibTaTaMU MEPerIsiay THIOBOT CIPpaBu MOXe OyTH OCKap-
JKEHE B KacalliifHOMY TOpSJIKY BUKJIFOUHO Ha MijcTaBi: 1) cya nepmoi Ta/abo anensmiiHol iHCTaHIiT Tpu
BUPIIICHH] THIIOBOI CIIpAaBH HE BHU3HAB il TUIIOBOIO Ta/ab0 HEe BpaxyBaB MPaBOBI BUCHOBKH, BHKJIQJICHI
y pimrenHi Bepxororo Cymy 3a pe3ynbTaTraMu po3Isoy 3pa3KoBOi CIpaBH; 2) CIpaBa, 3a SKOK CYIOM
nepmioi Ta/abo amensmiiHol iHCTaHIIT MPUIHHATO PINICHHS 3 ypaxXyBaHHSM MPaBOBUX BUCHOBKIB, BH-
KIajgeHnx y pimeHHi BepxoBHoro Cymy 3a pe3ynbraTaMu pO3TIsAy 3pa3KOBOi CIIpaBH, HE BIINOBimae
o3HakaMm TUIoBo1 cripaBu. CtatTs 290 KAC Ykpainu Bu3HaYa€e 0COOJUBOCTI IPOBAKEHHS Y 3pa3KOBii
CIIpaBi.

Taxki nmporecyaabHi HOBEIH SIK «MaJIO3HAUHAY, «TUIIOBA» Ta «3pa3KoBay CIIpaBa OyJH BBEICHI 3aKOHOAB-
[eM 32 IPUKIATIOM «IIUIOTHUX PIMICHbY, sIKi YXBafoe €Bporeiicbkuil cyn 3 mpas moauau (gani — €CILT).
[epenbavanocs, oo e JO3BOIUTH 3SMCHIITATH HABAHTA)KEHHSI HA CYIIiB, 3a0€3MEUUTH €JHICTh PaB0O3acToO-
COBYOI MPAKTHKH Ta CIPHATAME IIBUAKOMY PO3TIISAY BEIUKOI KUTHKOCTI OMHOTHITHHX crpaB. OMHAK y CBITIII
npaktuku €CILJI Taka TepMiHOIOTIS, SIK «HE3HAYHICTH (MAIO3HAYHICTE)» CHpaB, KOIHU HISTHCS PO 3aXUCT
npaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB JIFOJAWHH, BUKIIUKAE CYMHIBHU. Bijbllie Toro, KpuTepii, nepeadoayeHuit
3a3HAUCHOI0 HOPMOIO, € IEUI0 PO3MHTUM 1 BHUKIHMKAE CKIIQJHOCTI BU3HAYCHHS «HE3HAYHOCTI» CIpaBH Ha
npaktuii. [ xoua y yacturoto 6 crarti 12 KAC Vkpainu nepeadaveHi eBHi KaTeropii crpas, iX mepelik € He
BUYEPITHUM Ta HEUITKUM.

B yvactuni 3 crarti 257 KAC YkpaiHu BKa3aHO, IO MPH BUPIIICHH]I MUTAHHS PO PO3MJISA CIIPaBU
3a MpaBUJIAMH CIIPOIIEHOTO a00 3arajbHOTO IMO30BHOTO MPOBAKCHHS CYI BPaXOBYE HH3KY (PakTOpiB,
30Kpema: 1) 3HaYeHHS CIpaBW JJIs CTOPiH; 2) OOpaHMi Mo3MBavYeM Crocid 3axucTy; 3) KaTeropitmo Ta
CKJIaJIHICTh CIIpaBH; 4) o0CsT Ta XapakTep M0Ka3iB y CIpaBi, y TOMY YUCJi 4M MOTPIOHO y CrpaBi Mpu-
3HAYaTH EKCIEePTU3Y, BUKJIUKATH CBIAKIB TOM[O; 5) KIJIbKICTh CTOPIH Ta IHIIUX YYaCHUKIB CIIpaBHu; 6) 41
CTAHOBHTbH PO3IVISAJ] CIIPABU 3HAYHUHN CYCIUTBHHUI 1HTEpeC; 7) IyMKY CTOPIH 100 HEOOXITHOCTI PO3IJIs-
Iy CIIPaBH 3a MPaBUIIAMH CIPOIICHOTO II030BHOTO MPOBaKeHH. [lonoxeHHs yacTiHH 4 i€l CTaTTi Oy-
OJIOIOTH MEpeNTiK KaTeropiil Crpas, sIKi He MOKYTh OYTH PO3TISHYTI B MOPSIKY CIPOIICHOTO IT030BHOTO
MIPOBA[KCHHS.

Po3rsin cipaBu B OPSIIKY CHPOIICHOTO MPOBAKCHHS 3IIHCHIOETHCS 32 KJIOMOTAHHIM II03HMBava, K
MOAAETHCSL y TIHCHMOBIH (OopMi pa3oM i3 m030BHOIO 3as1B0t0. YactuHoro 2 crarti 258 KAC Vkpainu mepen-
0adeHo, 110 TaKe KIOMOTAHHS Ma€ CTOCYBAaTUCh BCHOTO 00CATY MO30BHHUX BHMOT, iHAKIIIE CYI IIOBEpHE HOTO
0e3 po3nidy. Bidmosinad, B CBOIO 4epry, MOXKE IOABaTH 3alCPEUCHHS MPOTH PO3IISLY CIPABH B ITOPS-
Ky CIIPOIIEHOTO TI030BHOTO MPOBADKEHHS. 33 PEe3yJBTaTOM PO3IIAY HUX KIOMOTAaHb Ta 3asB CyJ IMpuiMae
YXBaITy TIPO PO3IVISLI CIPABH B MOPSIIKY CIIPOIIECHOTO ITO30BHOTO MPOBAKEHHS a00 B MOPSAKY 3arajJbHOTO
ITO30BHOTO MTPOBAKCHHS.

Po3rsia cripaBu B MOPSIAKY CIPOIIEHOTO IMO30BHOTO MPOBAKCHHS 3[IHCHIOETHCS CYIOM 32 MpaBU-
namu, BcranoBieHnMHu KAC Ykpainu st po3riisiay CIpaB 3a MpaBUJIAMH 3arajibHOTO IO30BHOTO IIPO-
BaKEHHSI, 3 0COONMBOCTSIMH, BU3HaueHnMU 1TuM Komekcom. BinnmosigHo o crarri 262 KAC Ykpainu,
— CIIPaBy B MOPSIIKY CIPOIICHOTO MO30BHOTO MPOBAKEHHSI CyJ] pO3Iisaac 6e3 MOBITOMIICHHS CTOPIH 32
HassBHUMU y CIIpaBi MaTepianamu, 3a BiICyTHOCTI KJIONOTaHHS Oyab-sKO01 31 CTOPiH Npo iHIIe. 3a KJIOIo-
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TaHHIM OJTHI€T 13 CTOpiH a00 3 BIIACHOI 1HII[IATHBH CYy PO3TIIST CIIPABH MPOBOJMUTHCS B CyJOBOMY 3aci-
JIAaHHI 3 MOBIAOMIICHHSM (BUKJIMKOM) CTOpiH. [Ipy po3rmisji cipaBu 3a paBUiIaMH CIIPOIIEHOTO TTO30B-
HOTO TIPOBAJKEHHS CYJI JOCIJKYE JIOKa3W 1 MUChbMOBI OSICHEHHSI, BUKJIaCHI y 3asBax IO CYTi CIIPaBH,
a y BUIAJKY PO3DISIY CIIPaBU 3 MOBIAOMIICHHSM (BUKIMKOM) YYaCHHUKIB CIIPAaBU — TAKOXK 3aCIIyXOBYE
iXHi ycHI mosicHeHHs. Cy10Bi Ae0at He TPOBOASAThCA. PO3MIs cripaBy OBUHEH OyTH MPOBEJICHUN TIPO-
TATOM PO3yMHOTO CTPOKY, ajie He OinbIine 60 AHIB i3 MOMEHTY BIJIKPUTTS NMPOBAPKCHHS y cripasi [4].

Crarts 263 KAC Ykpainu onucye 0COOTMBOCTI MPOIeCyalTbHOI (POPMH Y TTHCEMOBY MPOBAJKEHHI, SIKE
srigHo nyHKTy 10 gactuau 1 crarti 5 KAC Vkpainu € 0co0nuBoro (HopMOr0 po3mIsay i BUPIIICHHS aJMiHi-
CTPaTHBHOI CIIPaBU 200 OKPEMOTO MPOIECYaTbHOTO ITUTAHHS 0€3 TOBITOMIICHHS Ta (a00) BUKITUKY YYaCHUKIB
CTIpaBH Ta MPOBEIICHHS CYTOBOTO 3aCiIaHHs HAa ITiJICTaBl MaTepialiB CIIPaBU Y BUIAIKaX, BCTAHOBJICHUX 1M
Konekcom. Taki Bumajku 3akpirieHi B yactudi 1 crarti 263 KAC VYkpainu, 3TiJTHO 3 SKO, — CYI PO3IVISIIAE
3a MpaBHJIAMH CIPOIIEHOTO TIO30BHOIO MPOBA/HKEHHS CIIpaBH moA0 [6, ¢. 125]: ockapkeHHs 0e3isiIbHO-
CTi cy0’€KTIB BIAJIHUX MOBHOBAXKEHBb B cdepi A0CTymy 1o iHpopMallii; ockapKeHHs (HI3HIHUMH 0COO0aMH
pilIeHb, Al 94U OE3MisSUTBHOCTI Cy0’€KTIB BJIQJHUX TOBHOBAKEHB IOJO0 COIMIATBLHUX BUIUIAT, TPUITHHECHHS
M IPUEMHHATIBKOT AISUTEHOCTI (DI3MYHOT 0COOU-TIATPHEMITS 200 IOPUINIHOT 0COOH 3a 3BEpHEHHSM CY0 €KTa
BJIaJJHUX IOBHOBA)KEHb, a00 CKaCyBaHHJ IX P KaBHOI peecTpallii; CTATHEHHS I'POIIOBUX CYM 3a PIllICHHSIMHA
Cy0’eKTa BIaTHUX MMOBHOBaXKEHB, 32 SIKUMH 3aBEPIINBCS CTPOK OCKAP)KEHHS, Ta CyMa SIKMX HE MEPEBHILYE
100 po3mipiB MPOKUTKOBOTO MIHIMYMY JIJISl TIpalle3/IaTHUX 0ci0; B’131y (BUI3/y) HA TUMYACOBO OKYIIOBaHY
TEPUTOPIIO.

Po3rsan cipaBu B HOPSIIKY MICEMOBOTO TIPOBAIKEHHS Cy PO3MIIAAac y CTpoK He Ounpmie 30 mHIB 13 THS
BIIKPUTTS TIPOBAJKCHHS Y CIIPABI.

BucnoBxku. 3axpimreni B KAC Ykpainu nporenypu po3nisiay aAMiHICTpaTHBHUX CIIPaB HAaJarOTh OIHA-
KOBE 3HAUCHHSI K YCHIH, TaK 1 TUCBMOBIH (OpMi MPOBAHKEHHS, SK 3araJbHOMY TaK i CIIPOIIICHOMY IT030BHO-
My TIPOBAJKCHHIO, TU(PEPEHITIFOIOUN 0COOIMBOCTI CYJIOBOTO PO3MIISTY B 3aJISKHOCTI Bijl CIENU(DIKH CaMHUX
aJIMIHICTpaTHBHUX crpaB. Pa3oM 3 THM, 3aKOHOIABYE PETYIIOBAHHS (POPM aJAMIHICTPATHBHOTO CYJOYNHCTBA
HE € TOCKOHAJINM Ta TOTpelye TesTKUX 3MiH. 30KpeMa, 3aKOHOIABITIO CITiJl 3BEpHYTH yBary 010 HACTYITHOTO:

— TPYIyBaHHS THIIOBHX CIIPaB B aIMIiHICTPaTHBHOMY CYIOYHHCTBI IPOBOIMTHCS HAa OCHOBI ITOJIOXKEHB
OUBLUIFHOTO TPOLECYATFHOTO 3aKOHOIABCTBA JJIsI 00’ €IHAHHS ITO30BiB: TUIIOBUMH MOXYTH OyTH CIIPaBH,
BIJIMOB1/TaueM Y SIKAX BHCTYIIAE OJIMH 1 TOW caMUil cy0’€KT, CIip BUHUK Ha aHAJOTIYHKX T/ICTaBaxX, y BiJHO-
CHHAX, IO PETYJIIOIOTHCSI OJHUMHI HOPMaMH TIpaBa, a IO3WBaYaMH 3asBJICHI aHAIOTIYHI BUMOTH. Po3momin
MporecyanbHOT HOPMHU PO3MISAY TIET UM 1HIIOT KATEropii CrpaB 3aJICXKUTh Bijl CIeNU(DIKK [IUX CIIPAB Ta YMOB
BH3HaYeHNX YacTHHOIO 3 crarti 257 KAC Ykpainu. Pazom 3 TiM, IS po3IIIsiTy THIIOBHX CIIPaB, SIKi MOXKYTh
Maru pi3Hui piBeHb cKIagHocTi, B KAC Ykpainu nepenbadeHa cripoineHa popMa Imo30BHOTO TPOBAHKECHHS,
IO CYNEepPEeYHTh MPUHIIHITY PO3IMOIITY MPOIEeCyadbHUX (OpPM, TaK SIK HE BPAXOBYETHCS OCOOIHMBOCTI IUX
CIIpaB, 30KpeMa MpeIMeT JOKa3yBaHHS Ta JToKa3oBa 6aza. ToMy po3momin mporecyaibHol (OpMHU IS pO3-
DIy THIOBHX CIIPAB IMOBHHEH 3IIMCHIOBATUCS HA 3arajIbHUX IIICTaBax MepeadaveHux Al BCiX KaTeropin
aJIMIHICTPATUBHUX CIIPaB;

— sIK 1 B IHIIIMX BHJIaX CYJOYMHCTBA, B aAMIHICTPATHBHOMY € BUIAJIKH KOJHU BIJICYTHIN CITip Mpo mpa-
BO, IIPH I[bOMY MpaBa, cBOOOAM ab0 3aKOHI iIHTepecH 0coOu mopynieHi. Tak, BApTO BIAMITHTH MPAKTUKY
€CIUI momo Tak 3BaHHX «IPAaBOMIPHUX OYiKyBaHBY. «IIpaBoMipHI OUiKyBaHHS» BHHHKAIOTH y 0COOH,
SIKIIO HEFo OyNI0 JOTPUMAHO BCiX BUMOT 3aKOHOAABCTBA ISl OTPUMAHHS BiAIOBITHOTO PIilIEHHS YIIOBHO-
Ba)KCHOTO OpraHy, a TOMY BOHA Malla yCi IMiICTaBH BBa)KaTH TaKe PIIICHHS € TIHCHIM Ta pO3PaxOByBaTH
Ha nmeBHUU ctad peueid [13, ¢. 50]. [Tomuiaka ymoBHOBa)XEHOTO OpraHy abo ioro mocajgoBoi ocodu He €
OCTaTOYHOIO IiICTABOIO IIJIsl CKACYBAHHS IIPABOBCTAHOBIIOIOYOTO PIICHHS 1HIUBIyaIEHOTO XapaKTepy.
B npomy BUDAAKyY, CIIOPY PO IpaBo HE Mae. B iHIINX BUAAaX CYIOYNHCTBA, HAPUKIAA B IIUBIILHOMY Ta
rocCIonapchbKoMy, iCHY€ clieniaibHa (opMa — HaKa3He MPOBAKCHHSI TSI BUPIMICHHS CIIPaB, MPEIMETOM
SIKUX € HEOCIIOPIOBaHI BUMOTH. B aAMiHICTpaTUBHOMY K CyIOYHHCTBI iCHY€ (popMa IMHCHMOBOTO IPOBa-
JDKCHHS B paMKax CIIPOLICHOIO IT030BHOTO MPOBAKCHHS, SKa YacTKOBO MOAIOHA i3 (hOpMOIO HaKa3HO-
ro MPOBA/KEHHS B IHITUX BHUIAX CYIOYHHCTBA, X04a i Mae cBOi OCOONMBOCTI: HAIPHUKIIA], BiAMOBiIAY
Mae€ MpaBO HAJaBaTH BiI3WB Ha M030B. BUX0OASI4YM i3 IHOTO, HOIUIHPHIM BBa)KA€THCS nomoBHeHHS KAC
VYkpainu HOpMaMu MI0A0 (OPMU CYJOYMHCTBA 10 CIIpaBaX B SIKUX BIICYTHIN CHip PO MPaBO Ta iCHYIOTh
HEOCIOPIOBaHI BUMOTH;

— BIICYTHICTb YITKMX KPUTEPIiB 11010 BU3HAUYEHHS CIPAaB HE3HAYHOI CKJIAHOCTI (MaJO3HAYHHUX CIIPAB)
MOPOIXKY€E HASBHICTh HEOJHAKOBOI CYIOBOI IIPAKTUKH OO IPOLECYATBHOT (POPMU IX PO3IIISAY, IO ITOTPE-
Oy€ 3aKOHOIABYOTO BUPIIIICHHS.

49



Cepis [TIPABO. Bunyck 73: wactuna 2

Cnucok BUKOPUCTaAHUX oXKepen:

1.

2.

3.

10.

11.

12.

13.

14.

KoHcTtuTyuis Ykpainn. Bidomocmi BepxoeHoi Padu YkpaiHu. 1996. Ne 30. Ct. 141. URL:
https://zakon.rada.gov.ua/laws/show/ 254%D0%BA/96-%D0%B2%D1%80#Text.

Kogekc agMmiHicTpaTMBHOIO cyqoumMHCTBa YKpaiHu. Bidomocmi BepxosHoi Padu YkpaiHu.
2005. NeNe 35-36, Ne 37. CT. 446. URL: https://zakon.rada.gov.ua/laws/show/2747-15#Text.
bitoB A.l. XapakTepucTtuka npouecyanbHoi opMu afMiHICTPaTUBHOIO CYAOYMHCTBA.
URL: http://dspace.onua.edu.ua/bitstream/  handle/11300/1276/Bitov.pdf?sequence=
1&isAllowed=y.

Boek B. Bnnue xapaktepy agMiHiCTpaTMBHUX CnpaB Ha npouecyarnbHy opMy agMiHicTpa-
TMBHOIO CyaouUHCTBA. Juris Europensis Scientia. 2020. Ne 4. C. 117-121.

OemueHko M. CnpolleHe nNo30BHEe NPOBAMKEHHs B afMiHicTpatuBHoMy npoueci. URL:
https://femida.ua/advices/sproshhene-pozovne-provadzhennya-v-administratyvnomu-
protsesi/.

HopoxiHa FO.A. Po3rnsg cnpaB B agMiHICTpaTUBHOMY CYAOHMUHCTBI 3a NpaBunamMu crnpotle-
HOro NO30BHOrO NPOBaMXeHHs1. BueHi 3anucku THY imeHi B. |. BepHadcbkozo. Cepisi: «FOpu-
OuyHi Hayku». 2020. Ne 4. C. 122-127.

3mucna M. 3aranbHe Ta CnpoLleHe MO30BHE MPOBAaAXKEHHSA B aAMiHICTpaTUBHOMY Cy4o-
4YMHCTBI: O3Hakm Ta BigMiHHOCTI. URL: https://ena.lpnu.ua/bitstream/ntb/50136/2/2018 _
Zmisla_M-Zahalne_ta_sproshchene pozovne_ 63-65.pdf.

MapyniHa J1.0. CyTHiCTb Ta dhopMM NO30BHOIO NPOBAMKEHHS B aAMiHICTPAaTMBHOMY Cyao0-
YMHCTBI YKpaiHu. Haykoesul gicHUK nybnidyHo2o ma npugsamHoz2o npasa. 2020. Ne 4. C. 133—
136.

MwukoneHko O.l. lMNMpouecyansHa dopma B agMiHICTpaTMBHOMY CYAOYMHCTBI Ta npobnemu
3aKOHOTBOPYOCTI B YKpaiHi. [pasosa Oepxasa. 218. Ne 29. C. 50-57.

Manin €. A. 3Ha4eHHs Ta 0cOBNMBOCTI CMPOLLEHNX NPOBaKEHb B aAMIHICTPaTUBHOMY Cy-
OOYUHCTBI YKpainn. FOpuduyHuli Haykosul enekmpoHHuUl xypHan. 2019. Ne 1. C. 144—146.
MepyHoBa O.M., JleoHTbeBa J1. B. MOHATTA, 3HAa4YEHHA Ta CKNagHWKX npoLecyansHoi dop-
MU UMBINbHOro cygoudnHcTBa. Modern researches: progress of the legislation of Ukraine
and experience of the European Union: Collective monograph. Riga: Izdevnieciba “Baltija
Publishing”. 2020. P. 2. C. 868-887.

MoBopo3sHiok M.l. O3HakM MO30BHOrO MPOBAMXEHHA K MpouecyansHoi cdepu peanisadii
npaBa Ha 3axucT B agMiHicTpaTuBHOMY cyai. Yaconuc Kuiecbko2o yHieepcumemy rnpasa.
2014. Ne 2. C. 161-164.

Monos HO. Pewennsa ECINY kak ybeantenbHbIn npeueneHT: onbiT AHIMuK 1 YkpauHsl. [1i0-
npuemcmeo, eocriodapcmeo i npaso. 2010. Ne 11. C. 49-52.

YepHukoa A.O. MNpobnemHi nutaHHA andepeHuiadii npouecyanbHoi hopMu agmiHicTpa-
TMBHOIO CyO4YMHCTBA YKpaiHu Ta LUNaxXu IX BUPILWEHHS. Haykoesi 3arnucku IHcmumymy 3ako-
HoOascmea BepxosHoi Padu YkpaiHu. 2016. Ne 3. C. 57-63.

50



HayxoBwii BicHuk Ykroponcskoro Hamionansaoro Yuisepcurety, 2022

YOK:342
DOI https://doi.org/10.24144/2307-3322.2022.73.39

AEAKI OCOBJINBOCTI MPABOBOIO PEIYJIIOBAHHA CTATYCY
OEPXABHOI CIY>XBW ®IHAHCOBOIO MOHITOPUHTY YKPAIHU

Jlereza €.0.,

rnpoghecop kaghedpu nybniyHoO20 ma npueamHo20 npasa
YHisepcumemy MumHoi cripasu ma ¢hiHaHcie

OoKmMop rPUOUYHUX HayK, npogecop

ORCID: 0000-0001-9134-8499

Benos .M.,

npoghecop kaghedpu KOHCMUMYUitHO20 rnpasa ma ropieHsIbHO20 rpaso3Hascmea
HABH3 «Yxeopodcbkuli HaujoHanbHUl yHieepcumemsy

O0KmMoOp rpUOUYHUX HayK, npogecop,

BacnyxeHul ropucm YkpaiHu

ORCID: 0000-0002-7168-9488

Jleresza €.0., beaos JI.M. Jlesiki 0co01uBOCTi NPaBOBOIo peryJjoBaHHs cTaTycy JlepaxaBHoi c1y:K0u
(dinancoBoro moniTopunry Ykpainm.

VY crarti po3mIAAaeThCsl MUTAHHS aIMIHICTPATHBHO-TIPABOBOTO cTatycy JlepykaBHoi cimyxOu dinaHco-
BOTO MOHITOPHUHTY YKpaiHW. BH3HAu€HO OCHOBHI CTPYKTYpPHI €JIEMEHTH MPABOBOTO CTATYCy €T CIyKOU.
[Ipoanaii3oBaHO TEOPETUYHI MIJXOAM JIO BU3HAUCHHS MOHSTTS «aJMIHICTpaTHBHA MPABOCYO’ EKTHICTBY SIK
OCHOBHOTO €JIEMEHTA IPaBOBOTO cTaTycy JlepikaBHOT ciryx0u (piHaHCOBOrO MOHITOpUHTY YKpainu. Hasene-
HO aBTOPChKE BU3HAUCHHS aJIMIHICTPAaTHUBHO-TIPABOBOTO cTarycy Jlep:kaBHoi ciyOu (hiHaAHCOBOTO MOHITO-
puHry YKpainu. 3anpornoHOBaHO MUISXH BIOCKOHAJICHHS YHHHOTO 3aKOHOJABCTBA y cepi MPOTHIIT Jerati-
3allii JJOXO/IB, OTPUMAHUX 3JIOUUHHHUM IIIJISTXOM.

3 omsiy Ha MPOBEJCHUI aHAJ13 BU3HAYAEMO aIMIHICTPAaTHBHO-IIPABOBHH cTaTyc JlepkaBHO1 ciyx0u di-
HAHCOBOTO MOHITOPUHTY YKpaiHU SIK CyKYITHICTh BU3HAUCHNX 3aKOHOZABCTBOM IIPaB Ta 00O0B’SI3KIB, SKi Ma€
Ta SKUX 3000B’s3aHUIA TOTPUMYBATUCH JlepK(IHMOHITOPHHT, BUCTYIIAI0OYH CTOPOHOIO B aIMiHICTPaTHBHUX
MPAaBOBITHOCHHAX IIIOJI0 3aMO0ITaHHs ¥ MPOTHIIT Jierai3aiii (BiIMUBAHHIO) TOXOJIB, OJCPKAaHUX 3JI0YMH-
HUM IIUIIXOM, (hiHAHCYBaHHIO TEPOPU3MY Ta (DiHAHCYBAaHHIO PO3IIOBCIOIKCHHS 30p0i MacOBOTO 3HUIICHHS.
EneMenTamu aIMiHICTPaTUBHO-TIPABOBOTO cTaTycy JlepkaBHOT Ci1y>k0H (HiHAHCOBOTO MOHITOPHHTY YKpaiH!
BB2)KAEMO aJIMIHICTPATHBHY NMPABOCY0’ €KTHICTH (MIPABO3IATHICTH 1 JI€3/IaTHICTH), ITPaBa Ta 000B’ I3KH.

[Iporonyemo MiHIMI3yBaTH BILTMB MiHicTepcTBa (iHaHCIB YKpaiHu Ha (hOpMyBaHHS 0COOOBOTO CKJIATY
JepxaBHOI ciTy»On (pIHAHCOBOTO MOHITOPUHTY YKpaiHH, 1110 JacTh 3MOTY IIBUIIIUTH PIBEHb HE3aJIC)KHOCTI
JepkiHMOHITOPHHTY B IPUAHATTI HUM BIJITIOBITHUX PIllICHb, & TAKOXK 3aKPINUTH Ha 3aKOHOJAABIOMY PiBHI
MOYKJIMBICTB II€T CITY’KOM 3BEPTATHCh 13 3alTUTaAMH 00 OTpUMaHHS iH(popMalii 10 HarioHaasHOrO OaHKY
VYkpainu.

[Iporonyemo nomoBHUTH 3akoH Ykpainu «IIpo 3amoOiraHHs Ta MPOTHIIIO Jieramisallii (BiIMHUBaHHIO)
JOXOJIiB, OAEPKaHHUX 3JIIOYHMHHUM HUIIXOM, (piHAHCYBaHHIO TEPOPU3MY Ta (PIHAHCYBAHHIO PO3MOBCIOIKCHHS
30poi MacoBOTO 3HUIICHHS:» HOBUMH ITOJIOKEHHSIMH OO TonaHHs JlepxkaBHiil ciry:x0i (piHAHCOBOTO MO-
HITOPUHTY YKpaiHu cy0’€KTaMH Iep>KaBHOTO (DiHAHCOBOTO MOHITOPUHTY 3BITHOCTI IIOJI0 PO3IOYATHX MPO-
Ba/DKEHb y CIpaBax Mpo aJMIHICTpAaTHBHI MPaBOMOPYIICHHS, MepeadayeHux cT. cT. 166-9, 188-34 Konekcy
VYkpainu mpo aJMiHICTpaTHBHI TIPABONOPYIICHHS, OCKapKEHHS IPHHHATHX PILICHb Ta PE3YIITaTiB CYJ0BOTO
posmsiny. Cy0’exTH epkaBHOTO (PiHAHCOBOTO MOHITOPHHTY 3a0€3MeUyIOTh IIOBIIOMJICHHS i BEICHHS 3a3Ha-
YEHOT 3BITHOCTI 3a ()OPMOIO, BCTAHOBJICHOKO CIIIBHO 3 Jlep:kaBHOKO Ci1y)0010 (DiHAHCOBOTO MOHITOPUHTY
VYkpainu.

KirouoBi ciioBa: mpaBoBmii cTaryc, aaMiHICTPaTUBHO-TIPABOBHIA cTaTyc, JlepkaBHa ciryx0a (iHaHCOBO-
T'O MOHITOPHHTY YKpaiHu, aAMiHICTpaTUBHA IPABOCYO’ €KTHICTb.
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Leheza Ye., Byelov D. Some features of the legal regulation of the State Service of Financial
Monitoring of Ukraine.

The article examines the issue of the administrative and legal status of the State Financial Monitoring
Service of Ukraine. The main structural elements of the legal status of this service are determined. Theoretical
approaches to defining the concept of «administrative legal entity» as the main element of the legal status of
the State Financial Monitoring Service of Ukraine were analyzed. The author’s definition of the administrative
and legal status of the State Financial Monitoring Service of Ukraine is given. Ways to improve the current
legislation in the field of combating the legalization of income obtained through criminal means are proposed.

In view of the conducted analysis, we define the administrative-legal status of the State Financial
Monitoring Service of Ukraine as a set of rights and obligations defined by legislation, which State Financial
Monitoring has and is obliged to observe, acting as a party in administrative legal relations regarding the
prevention and counteraction of legalization ( (laundering) of proceeds obtained through crime, financing
terrorism and financing the proliferation of weapons of mass destruction. Administrative legal personality
(legal capacity and legal capacity), rights and obligations are considered to be elements of the administrative
and legal status of the State Financial Monitoring Service of Ukraine.

We propose to minimize the influence of the Ministry of Finance of Ukraine on the formation of the
personnel of the State Financial Monitoring Service of Ukraine, which will make it possible to increase the
level of independence of the State Financial Monitoring Service in making relevant decisions, as well as to
establish at the legislative level the possibility of this service to make inquiries about receiving information
from the National Bank of Ukraine.

We propose to supplement the Law of Ukraine «On prevention and countermeasures against the legalization
(laundering) of proceeds of crime, the financing of terrorism and the financing of the proliferation of weapons
of mass destruction:» with new provisions on the submission to the State Financial Monitoring Service
of Ukraine by the subjects of state financial monitoring of reports on the initiated proceedings in cases of
administrative offenses provided for by Art. Art. 166-9, 188-34 of the Code of Ukraine on administrative
offenses, appeals of decisions and results of court proceedings. Subjects of state financial monitoring provide
notification and maintenance of the specified reporting according to the form established jointly with the
State Financial Monitoring Service of Ukraine.

Key words: legal status, administrative-legal status, State Financial Monitoring Service of Ukraine,
administrative legal personality.

AKTyajnbHicTh TemMu cTarTi. EpexTuBHICTh mpoTuaii neramizamii (BiIMUBaHHIO) JOXO/IB, OTPUMaHHUX
3I0YMHHUM HUISXOM, (DiIHAHCYBaHHIO TePOpHU3MY Ta (iHAHCYBaHHIO PO3MOBCIOMKEHHS 30p0i MacoBOIO 3HH-
LIeHHs nepedyBae B Oe3rnocepeHiil 3aIeKHOCT] BiJ MisJILHOCTI OpPTraHiB JepKaBHOI BJaJd, YIOBHOBaXKe-
HUX YAHHUM 3aKOHOJIABCTBOM BUMHSATH Jii, CIIPSIMOBAHI Ha BUSBJICHHS U 3armo0iraHHs BiAMUBaHHIO «OpyI-
HUX) KOIITIB. Y HayIll aAMiHICTPaTUBHOTO IpaBa 3aBX/]I1 MPUALIIACH yBara BUBYCHHIO IPABOBOTO CTATYCY
Cy0’€KTiB BIaJJHUX TOBHOBAXKCHB. 31 CTAHOBJICHHSIM CUCTEMH OpPraHiB MPOTUAIL Ta 3armo0iraHHs jeratizarii
(BiAMMBaHHIO) JIOXOIIiB, OJICPKAHUX 3JIOUMHHUM HUIAXOM, (DiHAHCYBaHHIO TEPOPHU3MY U PO3MOBCIOKEHHS
30poi MacoBOTO 3HUINEHHS IUTAHHS aJMiHICTPAaTUBHO-IPABOBOTO CTaTyCy Jlep:kaBHOI Ciryk0u (hiHaHCOBO-
TO MOHITOpUHTY YKpainu (fani — JlepxQiHMoHITOpUHT) HaOyBae 0COOIMBOrO HayKOBOTO iHTepecy. Tak, Ha
MIPAKTHII JOCUTH YaCTO HEOAHO3HAYHO BU3HAYAIOTHCS 3MICT Ta 00CAT MOBHOBaXeHb Jlepk(iHMOHITOpUHTY,
MiJICTaBH MPUTATHEHHS 10 BIAMOBIAAJIBHOCTI 11 MOCAAOBUX UM CIYKOOBHX 0Ci0.

Cran pocainskeHHocTi npodiaemMaTuku. TeMa aaMiHICTPaTUBHO-IIPABOBOIO CTATYCy OpraHiB MPOTHUAIL
jeranizamii 10X0/iB, OTPUMAaHUX 3JI0YMHHUM IIISIXOM, € MPEAMETOM HAayKOBMX IOIIYKIB BiJOMHX YKpaiH-
CBKHX yueHuX-aaMiHicTpatusicTiB A.l. bepmaua, T.O. I'ypixis, B.M. beBsenka, I1.B. JlixtieBcrkoro, O.€. Ko-
pucrina, O.B. Ky3pmenko, P.O. Kyii6inu, P.C. Menbauka. BogHouac npuiinaTts 3akony Ykpainu «IIpo 3amo-
OiraHHs Ta MPOTHUIIO Jieraji3alii (BiIMUBaHHIO) JOXO/iB, OIEPKaHUX 3I0YMHHUM HUISXOM, (hJiHAHCYBaHHIO
TEpOpHU3My Ta (hiHAHCYBAHHIO PO3MOBCIOMKEHHS 30p0Oi MacOBOTO 3HHIIECHHS» Bix 6 rpyaHs 2019 poky. Ne
361-IX (mani — 3akoH) [1] 3yMOBIIOE HEOOX1AHICTH POBEIECHHS MOJANBIINX JOCHTIIKESHb I[bOTO MUTAHHS.

3 o1ty Ha 3a3Hau€He MeTa CTATTi MOJIsIrae y BA3HAYeHHI 3MiCcTy i 0COOMMBOCTEH aIMiHICTpaTUBHO-TIpa-
BOBOTO CTaTycCy Jlepx(iHMOHITOPUHTY Ta BUPOOICHHI MPOMO3HUILiii 1010 3MiH 3aKOHOABCTBA y chepi mpo-
TUAIT Jeranizaiii J0X0/IiB, OTPUMAHKUX 3JI0YMHHUM HUIIXOM.

Buknan ocHOBHMX noJ10keHb. Ha Hamry qyMKy, po3modaTy BapTo 3 aHANI3y MOHATH «IIPABOBHH CTATyC»
Ta «aAMIHICTPaTUBHO-IIPABOBHUI CTATYC», OCKIIBKH PO3YMIHHS IIUX KAaTETOPilf AaCTh 3MOTY 3MiCTOBHO IPO-
aHaJi3yBaTu KoMIeTeHIito Jlepxdinmonitopunry. HesBaxkarouu Ha Te, 110 )KOAHUI HOPMAaTHUBHO-IIPABOBUI
aKT HE MICTUTh BU3HAYCHHS MOHATTS «IIPABOBHUH CTATyC», BOHO JOCUTH YaCTO BUKOPHCTOBYETHCS 3aKOHOAB-
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mem. [Ipo 1ie cBimgaTs Ha3BH HU3KH 3aKOHOJABYHX aKTiB. 30KpeMa, Y TOJIOKEHHI CT. 9 3aKOHY PO3KPHBAETHCS
MPaBOBUH CTaTyC BIAMOBIJAIBLHOTO IMpalliBHUKA Cy0’€KTa TIepBUHHOTO (DiHAaHCOBOTO MOHITOpHHTY. [Ipoa-
HaJII3yBaBIIH 3MICT Ii€1 HOPMH, MOXKHA 3pOOUTH BHCHOBOK, IO 3aKOHOJABEIh 3pOOMB HATOJIOC HAa TPHOX
OCHOBHHUX aCTICKTax:

— Ha MOPSAAKY MPU3HAYCHHS BIIMOBIIAILHOTO MPAIliBHHUKA,

— Ha BU3HAYCHHI ITOBHOBAYKCHB BiJIIIOBIIAJIBHOTO MIPAIliBHAKA;

— Ha BCTAHOBJICHHI CyOOpIMHAIII].

Sk 3a3navae npodecop A.M. Komomiit, mpaBoBuii craryc (opMyrOTh HOPMH MaTepiaJlbHOTO ITpaBa, Je
BCTaHOBITIOIOTHCSI MpaBa i 000B’sI3KM YYaCHHKIB MpaBOBiMHOCHH [2, c. 169]. HaBeneHe nae 3mory cTBep-
JDKYBaTH, 110 HAa 3aKOHOIABIOMY Ta TEOPCTUIHOMY PIBHSAX IPABOBHUI CTATyC PO3IVISIIAECTHCS SIK CYKYITHICTh
CTPYKTYPHHUX €JIEMEHTIB, sIKi i BU3HAYAIOTh HOTO 3MICT.

Ha mamry mymKy, TeopeTHdHe Ta MPaKTUYHE PO3YMIHHS IPABOBOTO CTATyCy MOXKHA PO3IISIATH 3 pi3-
HUX cTopiH. OJIHI BYCHI-aIMIHICTPATUBICTH BITHOCSATH JIO CTPYKTYPH MPABOBOTO CTATyCy cy0’€KTHBHI MpaBa
i 000B’s13kM cy0’ekTa mpasa [3], HIII 0JaTKOBO BHOKPEMIIOIOTH MPaBOCYO €KTHICTH (IIPABO3AATHICTD 1
Jie3naTHicTh) [4]. MU monisieMo JTyMKY TEpIIMX OO0 IIHPOKOTO PO3YMIHHS 3MICTy MPaBOBOTO CTATyCy
Ta J0JAaTKOBO BIJIHOCHMO JIO HOTO CTPYKTYPHHX €JIEMEHTIB CBOOOJIN, 3aKOHHI THTEPECH H JICTIKTO3/IaTHICTb.
OjiHak IpaBOBHiA cTaryc (Di3MYHUX, FOPUAMIHHUX 0Ci0 1 Cy0’€KTIB BIATHUX IIOBHOBAXXECHD € PI3HUM 32 CBOEIO
MIPUPOIOIO Ta MOXKE 3MIHIOBATHCH 3AJICXKHO BiJl MPABOBITHOCHH, Y SIKUX CY0’€KT TpaBa BUCTYIIA€ CTOPOHOIO.

3TiIHO 13 YHHHUM 3aKOHOAAaBCTBOM Jlep k(piHMOHITOPHHT € IEHTPATbHUM OPTaHOM BHKOHABYOI BIIQJIH,
OCHOBHE 3aBJIaHHS SIKOTO TIOJISITA€ B IyOIIYHOMY aJIMIHICTPYBaHHI C(epu MPOTHIIT Jieramizaii «OpyIHuX»
KOIITIB 1 (hiHAHCYBAHHIO Tepopu3My. JlepkHiHMOHITOPHHT € CTOPOHOIO B aIMIHICTPATHBHUX MTPABOBITHOCH-
Hax 1 HaOyBae aMIHICTPATHBHO-TIPABOBOTO CTATYyCy 3a YMOBH HOTO aaMiHICTPaTUBHOI PaBOCYO €KTHOCTI.
Sk mpaBmIT0, HAOYTTS AAMIHICTPATUBHOI ITPaBOCY0’ €KTHOCTI OB’ SI3YETHCS 3 MOMEHTOM JEPKaBHOI peecTpa-
mii cy0’ekTa BIaJHUX MOBHOBakeHb. OTKe, sl BU3HAYCHHS 3MICTY aIMiHICTPAaTUBHO-TIPABOBOTO CTATYCY
JepkhiHMOHITOPUHTY HEOOX1HO TPOaHaIi3yBaTH TaKi €JICMEHTH, SIK aJIMIHICTPaTHUBHA MPaBOCYO’ €KTHICTh
(TIpaBO3IATHICTH 1 JII€31aTHICTD), TpaBa Ta 000B’13kK JlepK(PIHMOHITOPHHTY.

BapTo HaromocuTH Ha TOMY, II0 HE BCi HAYKOBI[ BITHOCSATH aJMIHICTPATHBHY IPaBOCYO’€KTHICTH 10
CTPYKTYPH aJMiHICTpaTHBHO-IIPABOBOTO cTaTycy. 3okpeMa, O.0. Uymak 3a3Hauae, 1o mpaBocyO’ €KTHICTh
HE MOXe OYTH €JIEMEHTOM IIPaBOBOTO CTaTyCy, OCKUIBKH MEperye HOMy Ta € 000B’SI3KOBOIO YMOBOIO HOTO
HaOyTTs. PO3BUBarOUM TaKWH MiJXi/l, YYCHUH BIAHOCUTH 0 CTPYKTYPH aJIMiHICTPATHBHO-TIPABOBOTO CTATyCy
HOPMATHUBHO 3aKpiIlicHi MpaBa, 000B’sI3KKM, OOMEXKCHHS, BiMOBIIATBHICTh 3a 1X MOPYIICHHS Ta rapaHTil
JUsUTBHOCTI [5, ¢. 109]. Taka mo3uiisi HAyKOBIIS € TUCKYCIMHOKO Ta, HA HAllle EPEKOHAHHS, HE 30BCIM YiTKO
BiT0Opakae 3MiCT aIMiHICTPATUBHO-TIPABOBOT'O CTATYCY.

3a3BHyail aJMiHICTPaTHBHA MPABOCYO’ €KTHICTh BKJIFOYAE JIBA OCHOBHI €JICMEHTH: 37aTHICTh MaTH Ipa-
Ba i 000B’sI3KM (aIMIHICTPAaTHBHY MPABO3AATHICT) Ta 37aTHICTh peai30ByBaTH HaJlaHi NpaBa i 000B’I3KU
(amMiHICTpaTHBHY Ji€37aTHICTB) [6, ¢. 186].

[locrae nmuTaHHs, YU BapTO AOAATKOBO BUOKPEMITIOBATH JETIKTO3JAHTICT 0COOH, TOOTO ‘Il 3MaTHICTH
HECTH BIAMOBINAJIBHICT 32 BUYMHEHI MpaBonopymeHHs. Jlie3aatHa ocoda amnpiopi Hece BiAMOBIATbHICTh
3a CBOI BUYMHKH, OCKIIBKH CBOIMH IisSIMH CTBOpIO€ JJisi cebe mpaBa i 000B’s3ku. ToMy BBajKa€EMO HEIO-
IJBHAM BUJAUIATH BiJATOBIIATBHICTh SIK OKPEMHUH CTPYKTYPHHUI €JIeMEHT mpaBoBoro crarycy. He 30Bcim
3po3yMino, mo mae Ha yBaszi 0.0. Uymak, po3riisgaloud sSK eIeMEHT aJMiHiCTPaTUBHO-IIPABOBOTIO CTATYCY
«OOMEXEHHS».

[pumycTuMo, 110 MOBa iie mpo Te, Mo cy0’€KTy MpaBa poOUTH He MOkHA. OIHAK B aIMIHICTPaTHBHOMY
MpaBi, SIK 1 B IHIIMX MyOIIYHUX Taly3siX Mpapa, 0co0a MOXKe BUMHATH JIMIIE Ti i, sIKi JO3BOJICHI 3aKOHOM,
TOOTO Cy0’ €KTUBHE ITPAaBO BU3HAYAE JIO3BOJICHY Mipy MOBEIIHKH. [HIIIA pid, 10 B ISSIKUX BHIIAIKaX MOXKHA HE
peai3oByBaTH HaJlaHi MpaBa, i B TAKOMY pa3i JOLIJIbHO TOBOPUTH MPO aIMIHICTPATHBHO-IPABOBI CBOOO/IH,
TOOTO IIPO MOKIIUBICTh 0COOM CaMOCTIHHO BHPIITYBaTH MMUTAHHS IIPO TE, JI¢, KOJIU Ta SKUM YHHOM CKOPHCTa-
TUCH Cy0’€KTUBHUMHU NpaBaMH.

JuckyciiHuM, Ha Hally OYMKY, € TBEPIUKECHHS IIPO Te, IO aMiHICTpAaTHBHA IPAaBOCY0’ €KTHICTH € YMO-
BOIO HAOyTTsI aIMiHICTPaTUBHO-IIPABOBOTO CTAaTyCy. 3 TAKOKO MO3MIIEI0 MOXKHA MOTOTUTHCH JIUIIE B TOMY
pasi, KoIu MOBa ilie Mpo 3arajibHUN aMiHICTPATUBHO-IIPABOBHUI CTATyC, OJHAK € TaKOXK CICI[iabHUN aj-
MIHICTPAaTUBHO-IIPABOBUI CTaryc, A HaOyTTA SKOrO HEJOCTAaTHbO aJMiHICTPAaTHUBHOI MPaBOCYO €KTHOCTI,
3aKOHOABIIEM MOXKE IepeadayaTich HU3Ka IHIIUX BUMOT (HANPHUKIA, KBadi(ikaniiiHi BUMOru abo mpu3Ha-
YeHHs 0COOU Ha TIOCaay BIAMOBIIHIM HaKa30M TOIIO0). OmHaK 6arato mio 3aJe)KUTh BiJl BUPILICHHS THTAHHS,
IO caMe BKJIAJIaTH B CYTh KaTEropii «CTPyKTypHUIA eneMeHT». Ha Hairy JyMKy, CTPYKTYPHUMH €JIEMEHTaMU
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€ Ti CKJIQJIOBI YaCTHHH, SIKI B TIOEJHAHHI CTAHOBJIATH aJIMIHICTPATUBHO-TIPABOBHH CTaTyc. 3 ONIALY Ha IIie
aJIMiHICTpaTUBHA MIPABOCYO €KTHICTH € camMe CTPYKTYpHHM €JIEMEHTOM, a HE YMOBOIO HAOyTTs aJIMiHICTpa-
THUBHO-TIPABOBOTO CTATYCY.

BuHUKHEHHS aIMiIHICTPAaTHBHOI IPABOCYO’ €KTHOCTI TPAAMIIIIHO OB’ A3yFOTh 13 JIBOMa OCHOBHUMH (haKTa-
MH: TIPOBEJICHHSIM JICPIKAaBHOI PEECTPAIIiT BIIMIOBITHOTO OpraHy Ta MPUUHATTSAM YIOBHOB2)XEHHUM OPraHOM pi-
IICHHS TIPO CTBOPEHHS IIEHTPAJILHOTO OpraHy BUKOHABYO1 Biiaju. [leprkaBHa ciryx0a (hiHaHCOBOTO MOHITOPHH-
ry Ykpainu Oyiia CTBOpEeHa IIUITXOM peopraHizaitii Jlep)kaBHOTro KomiTeTy (piHaHCOBOTO MOHITOPHUHTY YKpaiHu
Ha mijcTaBi Ykasy [Ipesunenra Yipainu «[Ipo onTHMi3aIlito CHCTEMHU IICHTPaJIbHUX OPTaHiB BUKOHABYOI BJIa-
qu» Bij 9 rpyass 2010 p. Ne 1085/2010. ToOTo ympaBmiHCchKe pitieHHst [Ipe3uienTa YkpaiHu cTalio MiJICTaBOk
BUHUKHEHHS aJIMiHICTpaTHBHOI paBocy0’ ekTHOCTI [lepskdinmoniTopunry. JisbHICTh J{epKpIHMOHITOPHHTY
CBhOTOJIHI CITPSIMOBY€ThCSI i KOOPAMHYEThCst MiHicTepcTBOM (DiHaHciB Ykpainu (fayi — MiH(iH), a peryroeThes
IO HU3KOK0 HOPMAaTHBHO-ITPABOBHX aKTIB PI3HOT FOPUIMYHOT CHITH, 30Kpema KoHcTutyiiero Ykpainu, 3ako-
HoM, aktamu [Ipesuienta Yipainu it Kabinety MinictpiB Ykpainu, Hakazamu MiH}iHY.

3 omIsy Ha Te, O 3MICT aJIMiHICTPAaTUBHOI MpaBocy0’eKTHOCTI JlepK(pIHMOHITOPHHTY YTBOPIOIOTH ITpa-
BO3/IATHICTB 1 JIi€3aTHICTH, BAPTO TPOAHATI3yBaTH 3aKOHOJABUO 3aKPIIUICHUH 0OCAT mpaB Ta 00OB’S3KiB
i€l cmyx0u. Y TakoMy pakypci Baaioro € mosuilist JI.M. baxpaxa, BiIlOBiTHO JIO SIKOT OCHOBHOI YaCTHHOO
MIPaBOBOTO CTATYCy € KOMIICTCHIIiSl OpraHy BIaJH, IO CKIAJAa€ThCs i3 CYKYITHOCTI BJIaTHHUX ITOBHOBa)KCHB
010 TICBHUX MPEAMETIB BinauHs [7, ¢. 178]. BingnosigHo no 3akoHy nepkaBHHN (iHAHCOBUH MOHITOPHHT,
SIKUE TPOBOUTHCS Jlepik(hiHMOHITOPUHTOM, € CYKYITHICTIO 3aXO/IiB 31 300py, 00poOKH I aHai3y iHpOpMAITii
po (iHAHCOBI omepallii, o MOJAAETHCSI Cy0’ €KTaMU MEPBUHHOTO 1 IEP)KaBHOTO (hIHAHCOBOTO MOHITOPHHTY,
IHIIIMMU JIep)KaBHUMH OpraHaMH Ta BIJOBITHUMH OpraHaM{ 1HO3EMHHX JEp)KaB, 1HIIOI iH(opMarlii, mo
MOYKe OyTH ITOB’sI3aHa 3 IMiI03POF0 B Jieramizallii (BiIMHBaHH1) JOXO/IB, OJIEPKaHUX 3IIOUHHHHM IIISIXOM, 200
(hbiHaHCYBaHHI TEPOPU3MY YW (piHAHCYBaHHI PO3MOBCHO/PKECHHS 30p0Oi MacOBOTO 3HHUIICHHS Ta/a00 1HITUMH
HE3aKOHHUMH (pIHAHCOBUMH OTIePAIlisIMH, a TAKOXK 3aXOJIiB 13 MEPEBIPKU Takol iHPOpMAITii 3riIHO i3 3aKOHO-
JlaBCTBOM Ykpainu [1].

BaxxmuBruM MOMEHTOM, Ha KWW BapTO 3BEPHYTH yBary, € Te, IO 10 IpenMera BimauHs JepxdinMoHi-
TOPUHTY HaJIC)KHUTh aHaTi3 iH(popMarlii ipo (GiHAHCOBI omeparllii cy0’ eKTiB JiepyKaBHOTO (DiHAHCOBOTO MOHI-
TOPHHTY, SIKIMH, BIATIOBITHO 10 HOpM 3akoHy, € HamionanpHuil 6aHK YKpaiHu, IEHTPANbHUH OpraH BHKO-
HaBYOT BIIaaM 3 GopMyBaHHS 1 3a0e3MEUCHHS peatizallii JepKaBHOT MOMITHKY y cepi 3amodiraHHs Ta mpo-
THAIT Jlerami3anii (BiIMABAHHIO) TOXO/IIB, OJCPKAHUX 3JIOUMHHUM IUITXOM, 200 (DiIHAHCYBAHHIO TEPOPHU3MY,
MiHICTepCTBO FOCTHUIIT YKpalHH, [IEHTPaIbHI OPraHd BUKOHABUOI BJIAJM, IO 3a0€3MeuyoTh (GOPMYBaHHS
JICp’KaBHOI TIOMITHKK y cepl HaJaHHS TOCIYT MOIITOBOTO 3B’S3KY, Y c(hepi eKOHOMIYHOTO PO3BHUTKY, Ha-
[IOHAJIbHA KOMICIsl 3 IHHUX MarnepiB Ta POHA0BOro puHKyY, HarlioHanbpHa KOMicis, 110 3IHCHIOE Iep)KaBHE
peryatoBaHHs y cdepi puHKiB piHaHCOBHX mociyr [1].

Bonnouac BiamosiaHo 10 [locranosu KabGinetry MinictpiB Ykpainu «IIpo 3arBepmxenns [lomoxeHHs
npo JlepxaBHy ciyx0y (iHaHCOBOrO MOHITOpUHTY YKpainm» Bia 29 mumHs 2015 p. Ne 537 (mani — Ilo-
JIOXKEHHS) JTSUTbHICTD JlepK(pIHMOHITOPHHTY KOOpAUHYEThCs Yepe3 MiHdiH [§], 10 CTBOPIOE TIepeyMOBU
Juts BrunBy KaGinety MinicTpiB Ykpainu Ha HisiibHICTD Jlep)k(hiHMOHITOPHHTY Ta BUKJIMKAE CYMHIBH IIO/I0
HOT0 HE3aJeKHOCTI B IPUIHATTI PIllIcHb, X04a 3aKOHOM TaKa He3aJeKHICTh mependadeHa (cT. 19 3akony).

Besnocepennno B [1o0keHH1 3aKpIMJICHO HU3KY TOBHOBaXkeHb MiH(bIHY 110710 MisIbHOCTI Jlepkdinmo-
HITOPUHTY, a came:

— BHeceHHs nporo3utii [Ipem’ep-minictpy Vipainu momo kaHmumarypu Ha mocany [omoBu Jlepxdin-
MOHITOPHUHTY;

— TIOTOJKCHHS CTPYKTYpH Jlep:xpiHMOHITOPUHTY;

— TIOTOJKCHHSI TIPU3HAYCHHSI HA TI0CAIH KePIBHUKIB CTPYKTYPHHUX MiApo3aiaiB JepxhiHMOHITOpUHTY;

— MOPYIICHHS MUTAHHS 1010 IPUTATHEHHS 10 JUCIUILTIHAPHOT BiIMOBIIATBHOCTI [0JIOBU Ta KEPIBHUKIB
CTPYKTYpHHUX Tinpo3aiiiB [JepkdiHMOHITOPHHTY;

— BU3HAUCHHS IPIOPHUTETIB poO0oTH JlepK(PIHMOHITOPHHTY;

— MPUUAHSATTS PilIEHb MO0 TPOBEACHHS MEPEBIPKH AIsLTHHOCTI Jlep:K(iHMOHITOPHHTY;

— IOTOKEHHS PO3po0IeHUX JlepK(piHMOHITOPHHTOM IPOCKTIB HOPMATHBHO-IIPABOBHUX AKTIB TOIIO.

Mu HaBeNu JUIIE OCHOBHI MOBHOBaXKCHHS MiH(QiHY, [0 MAlOTh OE3IOCepEeNHiil BIUIMB HA MisUTbHICTH
HepxiHMOHITOPUHTY Ta Ha MOTO HE3aJIeXkKHICTh, a OTXKE, I Ha aIMiHICTpaTHBHO-IIpAaBOBUI craryc. Taka
CHUTYyaIlisi OTpedye MPOBEICHHS 3aKOHOJABYHX 3MIH IIIIXOM BHKIIIOUCHHS MiH(iHY i3 4ucia cy0’ €KTiB aep-
JKaBHOTO (hiIHAHCOBOTO MOHITOPUHTY a00 X IeTaji3alii periaMeHTarii crnocobiB koopauHaii Jepxdiamo-
HITOPUHIOM JIep’KaBHUX opradis [9, c. 216].
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3acITyroByrOTh Ha YBary TakOK pO30DKHOCTI MI0JI0 BU3HAUCHHS 3aBaaHb Jlepxdinmonitopunry. Tak, y 1. 2
[TonoxeHHsT BKa3aHO, IO OCHOBHUM 3aBIaHHAM Jlep)K(iHMOHITOPHHTY, Cepe/l 1HIIIOTO, € BHECCHHS Ha PO3-
st MiHICTpa MPONO3HUITH om0 3abe3rnedeHHs (GopMyBaHHS JAep:KaBHOT MOMITHKH y cdepi 3anodiranHs i
MPOTHIT Jieramizanii (BiIMHBAaHHIO) JOXOJIIB, OJIEPKAHNX 3JIOYMHHUM NIISIXOM, (DiHAHCYBaHHIO TEPOPU3MY Ta
(hiHaHCYBaHHIO PO3MOBCIOKEHHS 30poi MacoBoro 3HUIIeHHs [§]. BomHowac y 4. 1 ct. 18 3akoHy Take 3aB/aH-
Hs Jlepk(iHMOHITOPHHTY He TiependadaeThcs. Takok Ha PiBHI 3aKOHY HE OyJM 3aKpiIlieHI MOBHOBaXKECHHS
JepxdiHMOHITOPHHTY 1010 3a0e3IeUeHHsI KOOPIUHAIIIT AISITHHOCTI JISPYKaBHUX OpraHiB y cepi 3armodiranHs
W mpoTHIIT Jteramizaii (BiIMHBAaHHIO) JIOXOMIB, OJIEPKAHUX 3JIOYMHHUM IIIIXOM, (PiHAHCYBAHHIO TEPOPH3MY
Ta (piHAHCYBaHHIO PO3MTOBCIOMKEHHS 30p01 MACOBOTO 3HHUIIICHHS, 110 NiepedadueHi B . 13 1. 4 TTomoxeHHs..

VY c1. 20 3akoHy 3akpimieHo npasa Jlepk(iHMOHITOPHHTY, 30KpeMa, TIPaBo OJCPKyBaTH OC30ILIATHO
B YCTaHOBJICHOMY 3aKOHOJIABCTBOM TOPSIJIKY BiJl IEP’KaBHUX OpPTraHiB, MOCAJI0BHX 0Ci0, TPaBOOXOPOHHUX
opraHis, cyaiB, HarionansHoro 6aHKy YKpaiHu, OpraHiB MiCIIEBOIO CAaMOBPSIyBaHHS, Cy0’ €KTIB ToCnoa-
PIOBaHHS, TNPUEMCTB, YCTAHOB Ta OpraHizamii iHpopmarliro (OBiAKH, KOMii JOKYMEHTIB), Y TOMY YHCII
iH(DOopMAIIifO 3 0OMEKEHUM JIOCTYIIOM, HEOOX1IHY JIJIs1 BUKOHAHHS ITOKJIaJICHUX Ha HhOTO 3aB/1aHb. BojHO-
gac y 1. 2 4. 2 ¢T. 18 3akoHy 3aKpiriieHa MOXKIUBICTh J{ep XK IHMOHITOPUHTY TIOJIaBaTH 3aITUTH JI0 JIepKaB-
HUX opraHiB (kpiM HarionaneHOTO OaHKY YKpaiHHW), y TOMY 9HCIIi 10 TIPaBOOXOPOHHUX OPTaHiB, OPTaHiB
MPOKYypaTypy Ta Cy/AiB, OpPraHiB MICIIEBOTO CaMOBPSAyBaHHs, OPTaHIB JEP)KaBHOT BUKOHABYOI CIIYKOH,
JI0 MIPUBATHUX BUKOHABIIIB, MiIMIPUEMCTB, YCTAHOB, OpPTaHi3alliil o100 oJepKaHHs BiIMOBIIHO 10 3aKOHY
iH(MopMaIii (y TOMy YHCITi KOTiH JTOKYMEHTIB), HE0OX1THOT JJIsl BHKOHAHHSI TOKJIaJICHUX Ha HHOTO 3aBJaHb.

3 onioy Ha BHINE3a3HAUYCHE BAXKIIMBE 3HAUCHHS MA€ 3MICT KaTeropii «3ammTy, BU3HAYCHHS SIKOTO, Ha
Kallb, HEMAa€ B MOJIOKEHHAX 3akoHy. Boanouac 3amuToM, BigmoBiaHo 1o 3akoHy Yipainu «lIpo moctym mo
myOurigHoi iHpopMarii» Big 13 cigrs 2011 p. Ne 2939-V1, € nmpoxaHHs 0co0U 70 pO3MOpsAHUKA iH(GOopMarIil
HaJaTH MyOniuHy iH(OpMaIiio, 1o nepedypae B oro BosofaiHHi [10]. I Xoua 3anmuTyBadem iH(OpMAIIi €
HepxhiHMOHITOPHHT, HE MOXKHA YITKO 3pO3yMITH 3HAYCHHS ITOHATTS «3alUT» SIK BUMOTH HAJTaTH IOCTYII
JIO TIEBHUX BIIOMOCTEH 9 Hajath neBHy iHopMmarito. Y npoekri Hakasy Jlepk¢inmonitopunry «IIpo 3a-
TBepUKeHHS [TopsKy BiJicTeKEeHHS (MOHITOPUHTY) (hiHAaHCOBUX orepartii» Bix 23 ymmHsa 2010 p. MicTAThCsS
BH3HAYCHHS TAKUX TEPMIiHIB:

— 3aIMUT OIONI0 BiJICTE)KEHHS — JOKYMEHTaIbHE 3BepHECHHS [lepKpiHMOHITOPHHTY, SIKE HAIIPABILIETHCS 10
cy0’eKTa JiJIs 3MIHCHEHHS BiJICTe)KCHHS (DIHAHCOBUX OTIepaIliii;

— 3aITUT MIOJ0 MOHITOPUHTY — TOKYMEHTAIIbHE 3BepHEHHS J{epK(piHMOHITOPHHTY, SIKE HAIIPABILIETHCS 10
cy0’€eKTa JIJIsl MPOBEICHHS MOHITOPUHTY (DIHAHCOBHX OMEpalliii.

Ha Harnie nmepekoHaHHs, y TMOJOKEHHSAX 3aKOHY MICTHTBCS MPOTUPIYUs, OCKUIBKH Jlepk(hIHMOHITOPHHT,
3 0JTHOTO OOKY, Ma€ MpaBo OTpUMyBaTH iH(GopMarlliro Bia HarionansHoro 6anky Ykpaidu, a 3 iHIIOro — 3ako-
HOM HOMY 3a00pOHEHO 3BEPTATUCH JI0 IIi€] YCTAHOBH i3 3aIIUTaAMH.

YV 3akoHi BU3HaueHi 3aBaHHs JepkpiHMOHITOPHUHTY, /11 BUKOHAHHS AKUX HOMY HaJJaHO YiTKO BU3HA-
yeHHuit o0csar npas. OJHUM 13 TaKUX 3aBJaHb € 3a0€3MeUeHHs peai3allii Jep>KaBHOT MOJMITHKY y cdepi 3a-
moOiranHs W MpoTH Il Jieramizanii (BiIMUBaHHIO) JTOXOIB, OJICP)KAHUX 3JIOUMHHUM IIIAXOM, (piHAHCYBaH-
HIO TepOpU3MY Ta (piHAHCYBaHHIO PO3IMOBCIOIKEHHsI 30poi MacoBoro 3HuMIeHH: [ 1]. Ha BUKOHaHHS IIHOTO
0e3yMOBHO Ba)KJIMBOTO 3aBiaHHs Jlep(iHMOHITOPUHT HAIUISETHCS BIAMOBIIHUMH MpaBaMH, 3aKpirie-
HUMH B CT. 18 3akoHy. Burnsgae quBHOIO MO3UINS 3aKOHOMABIL, SIKUI 10 npaB [epx(piHMOHITOPHHTY
BIIHOCHTB «peai3allito JepKaBHoi MOJITHKH y chepi 3anodiraHHs Ta MpOTHIIT Jierani3amii (BiAMHUBaHHIO)
JOXOJIiBY, a Ha 3aKOHOJIAaBUOMY PiBHI, sIK 0a4nMO, BiTOyBaeThCs (PaKTHIHE OTOTOKHEHHS 3aBIaHHA Jlepik-
(hIHMOHITOPUHTY Ta HOTO IMpaBa, 1110, Ha HAIly JYMKY, € HenmpunycTuMuM. Tak, 3aBaanus JlepxpiHMoHi-
TOPHHTY SIK IEHTPAIBHOTO OPTaHy BUKOHABYOI BIIAJIH BAPTO PO3KPUBATH Yepe3 METY HOTo MisUTBHOCTI, sSKa
MOJIATAE B 3aXUCTI NPAB 1 3aKOHHHUX 1HTEPECIB IPOMAJISH, CyCIIIbCTBA U JIep)KaBH, y 3a0e3IeUeHHI Hallio-
HAJIBHOT O€3MeKH MIIIXOM IPOTUAIT Jierai3alii (BiIMUBAHHIO) JOXOIIB, OEPKAHIX 3JTOYMHHUM MUITXOM,
(iHAHCYBaHHIO TEpPOpU3MY Ta (HiHAHCYBAHHIO PO3IIOBCIOMKECHHS 30p0i MacOBOTO 3HHUIICHHS.

Ha BukoHaHHS 3a3HaYeHUX 3aBOaHb Jlepk(iHMOHITOPUHT HAMIISIETHCS TIPaBaMu, sIKi MOKHA PO3ILTHTH
Ha TaKi rpyIu:

— opraHizaliifHi (HampuKia, opraHizaiis Ta KOOpIUHAIS pOOOTH 3 IEPEIIiATOTOBKHY i ITi IBUILICHHS KBa-
migikallii creianicTiB OpratiB JepKaBHOI BIaJX 3 MUTaHb (IHAHCOBOTO MOHITOPHHTY Ta BiAMOBIAAIBLHUX
MPAIiBHUKIB CY0 €KTiB IEPBUHHOTO (P IHAHCOBOT'O MOHITOPHHTY );

— aHAJITUYHO-IH(pOPMAIIiHHI (HATPUKIIAM], aHAJi3 METOIB 1 (JIHAHCOBUX CXEM Jieraiizaril (BiIMHBaHHS)
JIOXOJIiB, OJICPIKAHKX 3JI0YMHHUM IIIIXOM, 200 (hiHAHCYBaHHS TEPOPU3MY UM (PiHAHCYBAHHS PO3MOBCIOKEH-
Hs1 30pOi MacOBOTO 3HHIICHHS);
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— KOHTPOJBHO-HAMISAA0BI (HAPUKIIAI, BAMAaraHHs BiJl cy0’€KTiB IEPBUHHOTO (hJiHAHCOBOTO MOHITOPHHTY
BHKOHAHHSI BUMOT 3aKOHOJIABCTBA, IO PETYJIIOE BIAHOCHHH y cdepi 3amodiraHds W mpoTHIii Jeraizaril
(BiIMHMBaHHIO) JOXOJIB, OICP’KaHUX 3JIOUMHHHUM IIIISIXOM, (DiHAHCYBAHHIO TEPOPU3MY Ta (hiHAHCYBAHHIO PO3-
MTOBCIOKEHHSI 30p0i MaCOBOTO 3HUIICHHS);

— MDKHApOJIHI (HAITPHUKIIA, Y9acTh Y MIXKHAPOAHOMY CITIBPOOITHHIITBI 3 TUTaHb 3a1I00ITaHHS Ta MPOTHIIT
neramizanii (BiIMUBaHHIO) JIOXOIB, OJIEP)KAHKUX 3JIOYMHHUM MUIIXOM, (DiHAHCYBAaHHIO TEPOPHU3MY H pO3TIOB-
CIO/DKEHHST 30p0Oi MAacOBOTO 3HUIICHHS);

— peryisaTHBHI (HAPUKIIaJl, BHCCCHHS MIPOTO3HIIIN 11010 PO3POOJICHHS 3aKOHOIABYHX aKTiB).

BucHoBku. 3 orisiy Ha TIPOBEACHUI aHAI3 BU3HAYAEMO a/IMIHICTPATHBHO-TIPABOBHH cTaryc JlepikaBHOI
CITy’kKOW (piHAHCOBOTO MOHITOPUHTY YKpPaiHH K CYKYITHICTh BU3HAUCHHX 3aKOHOABCTBOM IPaB Ta 000B’SI3KiB,
SIKI Ma€e Ta SIKMX 3000B’s3aHUN TOTPUMYBATHUCh Jlepik(DIHMOHITOPUHT, BUCTYIIAKOYH CTOPOHOIO B aJIMiHICTpa-
TUBHHX MTPABOBITHOCUHAX IIOJI0 3a00iraHHs i MPOTH/IIT Jeraii3alii (BiIMIUBaHHIO) JIOXO/IB, OJCPKAHUX 3710~
YUHHUM IIBIXOM, (DiHAHCYBaHHIO TEPOPH3MY Ta (DiIHAHCYBAHHIO PO3TMOBCIOPKEHHS 30pO1 MACOBOTO 3HHUILICHHSI.
EnemeHTamMu aJIMiHICTPaTHBHO-TIPABOBOTO cTaTycy JlepkaBHOi cityOu (hiHAHCOBOTO MOHITOPUHTY YKpaiHu
BBa)XKa€EMO aJIMIHICTPATUBHY TPABOCYO €KTHICTH (MPABO3IATHICTD 1 JIIE3IATHICTD), TipaBa Ta 000B’SI3KH.

[Ipomoryemo MiHiMI3yBaTH BILIMB MiHicTepcTBa (iHaHCIB YKpainu Ha GopMyBaHHS 0c000BOrO ckiiany Jlep-
JKaBHOI CITy»X0H (DIHAHCOBOTO MOHITOPHUHTY YKpaiHH, IO JaCTh 3MOT'Y IMiJIBUIIMTH PiBESHB He3alexHoCTI Jlepxdi-
HMOHITOPUHTY B MIPUHHATTI HUM BIATIOBIHUX PIMICHB, & TAKOXK 3aKPIMTUTH Ha 3aKOHOJABIOMY PiBHI MOMKIIUBICTh
1€l cITy>KOW 3BEPTATHCH 13 3aITUTAMHU IOI0 OTPUMAHHS iH(popMmartii 70 HarmioHamsHOTro 6aHKy YKpaiHH.

[Ipononyemo nonoBHUTH 3aKoH YKpainu «I1po 3amo0iranHs Ta IPOTHIIIO Jeraizaliii (BiIMHUBaHHIO) I0X0-
JUB, OJICP)KAHUX 3JIOYMHHUM ILISIXOM, (PIHAHCYBaHHIO TEPOPH3MY Ta (DiIHAHCYBAHHIO PO3TOBCIOKEHHS 30po1
MacCOBOTO 3HHIIICHHS:» HOBUMH TOJIOKCHHAMH II0J0 ToaHHs J{eprkaBHii ci1yx01 (hiHAHCOBOTO MOHITOPHH-
ry YkpaiHu cy0’eKTaMu JepyKaBHOTO (DIHAHCOBOTO MOHITOPHHTY 3BITHOCTI IIOAO PO3IIOYATUX MPOBAIKEHD Y
CrpaBax Ipo aJMIHICTPaTHBHI NPABOMOPYILICHHS, IepeadadeHux cT.cT. 166-9, 188-34 Konekcy Vkpainu mpo
aIIMIHICTPATHBHI TPABOIIOPYIICHHS, OCKAp)KCHHS NPHUAHATHX PIMICHb Ta PE3YABTATIB CYAOBOTO PO3IIISIY.
Cy0’exTH JiepaBHOTO (DiHAHCOBOTO MOHITOPHHTY 3a0€3MeUyrOTh ITOBIIOMJICHHS i BEIICHHS 3a3HauCHOI 3BiT-
HOCTI 3a (HOPMOIO, BCTAHOBJICHOIO CITUTLHO 3 J{epkaBHOKO CITy:k0010 (DiHAHCOBOTO MOHITOPUHTY YKpaiHH.
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Jlyk’sinoBa I'. OcobuBocTi 3apom:keHHs1 Ta (pOPMYBAHHSA iIHCTUTYTY aAMiHICTPATUBHO—TIPABOBOI0
3a0e3MmevyeHHs] KOOpPAUHALiHHOI PYHKUIT 1ep:KaBu B KOHTEKCTi iCTOPHKO—TIPaBOBOro aHaJi3y nepioay
KuiBcbkoi Pyci.

HaykoBa cTarTsi npucBSYeHa BU3HAUYCHHIO 3MICTY Ta OCOOJMBOCTSAM 3apOJKCHHS, (hOpPMYBaHHS 1HCTH-
TYTy aJMIiHICTPAaTHBHO—IIPABOBOTO 3a0e3IeueHHsI KOOPAWHAIIIINHOT QYHKIIIT JepKaBH IIISIXOM 3I1HCHEHHS
ICTOPHYHOTO Ta IPAaBOBOTO aHami3y 100u KuiBckkoi Pyci. 3’ scoBaHo (yHIaMeHTaIbHI 3acaiy MPaBoOBOi IpH-
POJIH aJIMIHICTPATUBHO-TIPABOBOTO 3a0€3MeUCHHS KOOPIUHAIIIT Ha JIepKaBHOMY PiBHI B IEBHOMY iCTOPHYHO-
My miepioni. [IpoaHanizoBaHO HU3KY HAayKOBHX Mpallb B aHaNi30BaHiil chepi. BpaxoBaHo crienn(iky Takux
poOIT, BU3HAYCHO OCHOBHI TepeBary i HeOMIKH 1010 TPOOJISMATHKH 3aPOJIKCHHS, (POPMYBAHHS 1HCTUTYTY
aJIMiHICTPaTUBHO—TIPABOBOTO 3a0e3MeueHHs] KOOpAWHAIIHHOT QyHKIIT nepkaBu 1oou Kuiscpkoi Pyci. Ak-
[IEHTOBAHO MPO HasIBHICTh (pparMEeHTApHUX JOCITIKCHb Ta MyOJiKaIlii, SKi MPUCBSYEHI OKpeMHUM mpooiie-
MaM KOOPJMHALIWHOT (PYHKIIT JepKaBy. 3a3HA4eHO, 110 MPOTITOM yChOTO TEpioy iCHYBaHHS YKpaiHCHKOT
JIepKaBH Ta 11 MONepeTHNKIB MOYKHA 3HAWTH JIUIIIe TIOBEPXHEBI O3HAKH HasiBHOCTI i€l pyHKIil. CaM TepMiH
«KOOPIMHALIIS» JI0 PAJITHCHKOTO TIEpioly B3aralli He 3aCTOCOBYBABCS HA 3aKOHOIaBYOMY piBHI. Jluiie i3 mpo-
TOJIOIICHHSIM YKPaTHOK HE3aJICKHOCTI KOOpIUHAIIMHA (YHKIIIS [MoYaia JacTille 3aMiHIoBaTH cyOopanHa-
iy, He3Baxaroun Ha HasBHICTh MIJICTAB CTBEP/PKYBATH PO 0AraToOBIKOBHUH IIIJISIX €BOJIOIIT KOOPAMHAITI-
WHOT (DYHKIIIT JepKaBH, JIMIIEC HA Cy9acHOMY eTalli BOHa HaOyBae OiJIbII YiTKUX O3HAK Ta MEPETBOPIOETHCS Y
MEHIII AUCKYCiliHy KaTeropito. I1i 4ac yI0CKOHAICHHS aJMiHiCTPATHUBHO-IIPABOBOTO PETYIIFOBAHHS KOOP/IH-
HAaIliT JISUTBHOCTI Jep>KaBH BKJIMBO HE BTPATHUTH YK€ JIiF04l 3T00yTKH IIOJI0 THYYKOCTI Ta CTPYKTYpH3aIlil
3ax0JiB KoopauHaiii. [cTopudyHa BiJICYTHICTH CIEI[ialli30BaHUX CyO’ €KTIB MPOTHIIT KOPYMINI Ha Cy4acHHUX
TEPUTOPISX HAIIOT Iep>KaBU Oy MPHYUHOIO, TAK CaMO 1 BIZICYTHOCTI MOTPEOH B aIMiHICTPATHBHO-TIPABOBO-
My 3a0e3IMedeHH1 KoopanHaIliil ¢y0’eKTiB MPOTHIIT KOPYIIIIii.

Hapa3i B Ykpaini (pyHKIIIOHY€E CHCTEMa CICIialli30BaHUX Cy0’€KTIB MIPOTH/IIT KOPYIIIii, a iXHsI KOOpIHHA-
1S IEpPMaHEHTHO.

KurouoBi ciioBa: nepikaBa, He3alI€KHICTh, ICPIKABHUI amapar, IpaBo, iCTOpisl, 3aKOHOABCTBO, KOOP/IH-
HAITisl, KOOpIWHAIIMHA (DYHKIIis, aMiIHICTPATHBHO-TIPABOBE PETYIIOBAHHS, KOMIICTCHIIISI, OPTaHU TyOJIiTHOT
Biau, nepion KuiBcbkoi Pyci, BificbKOBa JEMOKpATIisi, MICIICBE YITPABIIHHSI, a IMIHICTPATHBHI CY/IH, CLTbChKa
TepUTOpiaIbHA OOIIMHA, ICTOPUYHUIA TIepioJl, AHTHKOPYTIIHHI THCTUTYIIT, IepP/KaBHO-YIPABIIHCHKI BiJHO-
CHHH.

Lukianova H. Features of the emergence and formation of the institute of administrative and legal
ensuring the coordinating function of the state in the context of the historical and legal analysis of the
period of Kyivan Rus.

The scientific article is devoted to the determination of the content and features of the birth, formation
of the institution of administrative and legal support of the coordination function of the state by means of a
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historical and legal analysis of the era of Kyivan Rus. The fundamental principles of the legal nature of the
administrative and legal provision of coordination at the state level in a certain historical period have been
clarified. A number of scientific works in the analyzed field were analyzed. The specifics of such works are
taken into account, the main advantages and disadvantages are determined in relation to the problems of the
birth, the formation of the institute of administrative and legal support of the coordination function of the
state of the Kyivan Rus’ era. Emphasis is placed on the presence of fragmentary studies and publications
devoted to specific problems of the coordination function of the state. It is noted that during the entire period
of existence of the Ukrainian state and its predecessors, only superficial signs of this function can be found.
The term «coordination» was not used at the legislative level before the Soviet period. Only with Ukraine’s
declaration of independence, the coordination function began to replace the subordinate function more often.
Despite the existence of grounds for asserting the centuries-old path of evolution of the coordination function
of the state, only at the modern stage does it acquire clearer features and turn into a less debatable category.
During the improvement of the administrative and legal regulation of the coordination of the state’s activities,
it is important not to lose the already existing gains regarding the flexibility and structuring of coordination
measures.

The historical lack of specialized anti-corruption entities in the modern territories of our country was the
reason, as well as the lack of need for administrative and legal coordination of anti-corruption entities.

Currently, a system of specialized anti-corruption entities operates in Ukraine, and their coordination is
permanent.

Key words: state, independence, state apparatus, law, history, legislation, coordination, coordination
function, administrative and legal regulation, competence, public authorities, period of Kyivan Rus, military
democracy, local administration, administrative courts, rural territorial community, historical period, anti-
corruption institutions, state-management relations.

[ocTanoBka mpodaemu. O6’€KTOM TOCTIKEHHS € TIPABOBUI Ta iCTOPUYHHI PO3BUTOK IHCTUTYTY ajl-
MIHICTPaTHBHOTO 3aKOHOIABCTBA PO Y3TOMKCHHS Ml MK pI3HUMH €JIeMEHTaMH JIep KaBHOTO arapary, 3a
JIOTTOMOTOFO YOT0 MOYKHA BCTAHOBUTH B1JIIOB1IHI 3aKOHOMIPHOCTI KOOPIUHALIIHHOT (DYHKIIIT JIep)KaBU B yMO-
Bax oOpaHHS YKpaiHOIO HUISXY CyBEpPEHHOI i HE3aJeKHOI IEepiKaBH Ta IPOTOJOMICHHS JIEMOKPATHYHHX i
TYMaHICTHYHHX MPUHIIMITIB K OCHOBOTIOJIOKHUX Y CBOEMY (DYHKITIOHYBaHHI.

CraH onpauoBaHHsI ITi€i TPOOICMATHKH € aKTyaIbHIM ITUTAHHSIM, OCKUTBEKHI 3apPOIKEHHSI Ta CYyIacHOTO
CTaHy aJIMIHICTPATUBHO-IIPABOBOTO PETYIHOBAHHS KOOPIUHALIMHOT (QYHKIIT AepPKaBU € HEJAOCTIKCHUM Y
HAYKOBIH JIITEpaTypi B KOHTEKCTI )KOJHOT 13 ICTOPUYHUX €IOX, HE3BAYKAKOUH Ha Te, 10 aJIMIHICTPAaTHUBHE 3aKO-
HOZABCTBO YKpalHH MPOWIILIO JOBTUH OUIIX PO3BUTKY Ta CTAHOBJIICHHS, i HIHI € OYCBHIHUM B3a€EMO3B’ 130K
[MX TPOILIECIB 1 YMHHOI CUTYaIlii, K TIepeIyMOB Ta HACHIIKY. BaroMum € po3yMiHHS T€HE3UCY aIMiHICTpa-
THBHO-IIPABOBOTO PETYJIIOBAHHS KOOPAWHAIIIMHOT (PYHKIIT Iep:KaBU Ha TEPUTOPIT cydacHoi YKpaiHH.

MeTor CTATTi € JOCIIKESHHSI 3MICTY Ta OCOOIUBOCTEH 3apO/KeHHs, (POPMyBaHHS THCTUTYTY aJMiHi-
CTPaTUBHO—TIPABOBOTO 3a0e3MeUeHHS KOOPAMHAIINHOT (DYyHKIIT AepyKaBU MUIIXOM 3/1iHCHEHHS 1ICTOPUYHOTO
Ta MPaBOBOTO aHaM3y noou KuiBcekoi Pyci, BpaxoByIOUH CIIaJKOBICTH NMPABOBHX SIBUII, SIKA 3aJICKUThH Bill
IMHAMIKY CYCITIJTBHOTO PO3BUTKY Ta Ma€ HACHIAKH Y MPUHHATTI TOTO Y 1HIIOTO HOPMATUBHOTO aKTa, BHE-
CCHHI 3MiH 1 IOTIOBHEHb. be3 BUBUCHHS ICTOPUYHIX MPOIECIB aeKBaTHA OI[IHKA EPEIyMOBaM 3apOMKCHHS
Ta CY4acHOTO CTaHy aJMiHICTPAaTHBHO-IIPABOBOTO PETYIIOBAaHHS KOOPIMHALINHOI (YHKINI Iep)aBH € He-
MOXKITHBOIO.

Bukaan ocHoBHOro marepiaJy. YkpaiHa npoiiuia HENpOCTHH ICTOPUYHO — MPaBOBUM LUIAX 1O He-
3aJICKHOCTI 1 (POpPMYBaHHS BIACHOTO CAMOCTIHHOTO JIEpKaBHOTO arapary, caMe TOMY JOCBiI HOMEepenHixX
MTOKOJIIHb TIOBUHEH BPAaxOBYBATHCS B yciX cepax, 30KpemMa i B aJAMIiHICTpaTUBHO-IIpaBoBiid. OcodmuBoCTi
3apOIKEHHsI Ta CyYacHOTO CTaHy aIMiHiCTPaTHBHO-IIPABOBOTO PETYITIOBAHHS KOOPIUHALINHOT QyHKIIIT gep-
JKaBH € HEIOCTAaTHBO JOCIHIIKCHUMHE KaTeropissMU y HAayKOBiH JiTeparypi. A B MailOyTHbOMY, JIHIIIC SIKICHE
PO3YMIHHSI yCiX TIepeBar Ta HeJJOMIKiB PEabHOTO CTaHy aJIMiHICTPATHBHO-IIPABOBOTO PETYTIOBAHHS KOOPIHU-
Halii cy0’eKTiB IPOTHIIT KOPYIIIi Oyne mepeayMOBOIO YCIIITHOT peari3amii aHTHKOpyIIiitHo pedopmu B
VYkpaiHi.

YCTaHOBUTH PETPOCIICKTHBY aIMiHICTPAaTHBHO-IIPABOBOTO PETYIIOBAHHS KOOpIUHALINHOT QyHKIIT nep-
JKaBH JI03BOJISIE XPOHOJIOTTYHHHN IiIXi]] Ta MPOBEACHHS OJHOYACHOTO aHAII3y 1CTOpIi Ta Ipara, HONepeIHbO
PO3AUIHUBIIN XPOHOJIOTIYHI €TaIy JOCIiKYBaHOT TEeMATHKH.

OCKIJIbKY 11€ TUTaHHs 0e3M0cepeIHbO He JOCIIKYBaJIOCh y BITUM3HAHIN Haylli, Cepel HayKOBLIiB BH/Ii-
JIIMO TIePeTyCiM THX, SIKi aHaJIi3yBaiu OU3bKI 10 TIEPEIyMOB 3apOKCHHS Ta CyJacHOTO CTaHy aJMiHICTpa-
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THUBHO-TIPABOBOTO PETYIIFOBAHHS KOOPAMHALIHHOT (PYyHKIIT ep)kaBy MUTaHHS. 30KpeMa, 010 Nepioau3ariil
CTAHOBJICHHS 1 PO3BUTKY PI3HOMAaHITHHX €JIEMEHTIB JepKaBHOTO arapary, iHImx (QyHKIIH 1ep:KaBH, OKpe-
MHUX HAIPSIMIB JIeP’KaBHOI MisIbHOCTI Tomo. Takumu mocimigaukamu €: O.d. bepmiuesa, B.1. Bumkoschka,
M.®. Tonosuenko, O.0. JIxxypaeBa, B.b. JI3tona3tok, H.B. Kaminceka, O.M. Jlomuxin, O.A. MenbHUK,
H.M. MenbtioxoBa, O.M. Mopo3, B.B. Myp3a, I.C. Onianosa, F0.3. Topoxriii Tomo. Uumano qociiTHUKIB
BIJI3HAYAIOTh, IO came y (DYHKIIISIX IepKaBH BiI0Opaka€eThCs iCTOPIs i CTAHOBJICHHS Ta PO3BUTKY [1, C. 46-
47;2, c. 84], mpoTe KOJIEH 13 3a3HAYCHUX YUCHUX HE PO3IIsIIaB Oe3M0CePEIHBO MEPEIYMOBH 3apOKEHHS Ta
CYYacHWH CTaH aJIMiHICTPATHBHO-TIPABOBOTO PETYIFOBAHHS KOOPIUHAIIHHOT (QyHKIIIT IepiKaBH.

Binomo, 1o 1o apyroi non. XIX ct. giTkoro BU3HaYCHHS (QYyHKITiH 1 KOMIIETEHIIIT OpraHiB IMyOIiYyHOT BIan
He 0yJ10, a KOJIO CIIpaB, SIKUMH BiIalIi BIIJHI OpraHu, OyJ0 0OMEKEHUM Ta CTaOlIBHNM, ajie BOJHOYAC yiKe
Ha TOW MOMEHT ICHYBaJll OpPraHH, MOCaj0Bi 0COOU SKUX MPEACTABISUIN IIEHTPAIBHY BIIaJly, 3a0e3euyBaiin
LITICHICT JIEP’KaBH, Ta T1 OPTaHH, MOCAT0BI 0OCOOM SKMX HE3aJIeKHO BiJl crtocoOy GopMyBaHHS (0OpaHHS
TpOMAJIOI0 UM TPU3HAYEHHSI 3 IICHTPY ), 3aiMaINCs BUPIIICHHSIM ITOTOYHUX MICIEBHX CIIPaB, YIOPSIKOBYBa-
JIW SKUTTS MICBKOI UM CUTbCBKOT rpoMa [3, c. 13-14].

dakTHyHO opranu myoiyHo1 Biaau 10 XIX CT. y cydacHOMY pO3yMiHHI HE ICHYBaJIH, a OKpeMi YCTaHOBH
Ta opraHi3allii, o JisUId BiJl IMEHI Ta B IHTEpecax Jep:KaBH, YCHIIIHO (YHKIIIOHYBAJIH HE OJHE CTONITTS JI0
[bOTO, BIJMIOBIJTHO 1 JIep)kaBa HAa MOMEHT BUHUKHEHHSI OpraHiB IMyOIiuHOT BJIaJu BXKE 3/1HCHIOBaIa KOOPIHU-
HaIiiiHy (YHKIIi}0, OCKUIBKH B MMPOTHIIC)KHOMY pPa3i CIiBICHYBaHHS TAKUX OPTaHiB Ta iXHIX M0OCaJOBUX 0CI0
Oys10 OM TIPOOIEeMaTHYHHIM.

BpaxoBytoun BuIle 3a3Ha4eHi MEPEIYMOBU Ta PSII IHINNX iCTOPHYHHUX Ta IPABOBUX MO, BBaKAEMO,
[0 TIOYaTKOBUM €TaIloM 3apOKCHHS KOOpAMHAIIIHHOT (QyHKIIT Aep>kaBH BapTo Ha3uUBaTH Iepioq KuiBchkoi
Pyci, sk nepiroi ¢popmu ykpaiHchKkoi qepxaBHOCTI. HaliBaXIJIMBINIMM €JIEeMEHTOM OyJ/Ib-KOi KyJIbTypH, Hal-
BHIIIMM ITOKa3HUKOM PIiBHS Oy/b-iKOi IUBLTI3AI] € ii MpaBoBa cHCTEMa, IIe CTOCYEThCS 1 JTaBHHOPYCHKOTO
CYCIIIbCTBA.

Sk 3a3Ha4aroTh icTopuky, B KuiBcbkii Pyci OyB BIACYTHIN Jiep)KaBHUM arapaT y CydacHOMY PO3YMiHHI.
Ha nmodaTrkoBHX eTamax iCHyBaHHS ITi€1 IepyKaBH pOJIb OPTaHiB YIpaBIiHHS BHKOHYBaJa CHCTEMA, 110 30eper-
JIacsl BiJI BICBKOBOI J€MOKpATIi 1 BUKOHYBaJIa aIMIHICTpaTHBHI, (DiHAHCOBI Ta 1HIII (QYHKIIIT, TPOTE 3 YacOM
BOHa OyJia 3aMiHEHA JIBIPIICBO-BOTYMHHOIO CHCTEMOIO YIIPABIiHHS.

Takwuii MexaHi3M XapaKTepU3yBaBCs TOMIJIOM KHS3IBCTB Ha BOJOCTI Ta TIOTOCTH; MICIICBE yIPaBJIIHHS B
MicTaX KHs31 371HCHIOBAITN Yepe3 MOCAIHUKIB, sIKi OYJIM MpeICTABHUKAMK KHS351; aIMIHICTPaTHBHI Ta CYIOB1
(byHKIIT B MicTaX BUKOHYBAJIM TaKOXK KHSDKI TiyHH, BIDHUKH, MCYHHUKH, OTPOKH; OPTaHOM CaMOYIIPaBIiHHS
OyJsia — ciJibChKa TepUTOpiabHA OOIIMHA; BIIaJa KH3s 1 HOTo aJIMiHICTpallii MONIMPIOBaiacs Ha MicTa Ta Ha-
CEJICHHS 3eMeJIb, sIKi He OyJIu 3aiHsITI O0sipamMH, 1 BIAMOBIHO OOSPCHKI BOTYMHM 3BUTBHSIUCS Bl KHA31BCHKOT
ropucaukiii [4, . 38].

MoskeMo CTBEpKYBAaTH, IO ICHYBaHHS Pi3HOMAHITHUX €JIEMEHTIB, SIKi MOYKHA BU3HAYHTH SIK CIIEMCHTH
Jep KaBHOTO arapary, 00yMOBIIIOBAJIO HEOOXITHICTh YCTAHOBICHHS B3a€MO3B’I3KIB MiXK HUMH Ta KOOpANHA-
i IXHBOT AISITLHOCTI; KOXKEH 13 €JIEMEHTIB OyB HaIUICHUIH BUHSITKOBOIO KOMIIETEHITIER0, 1110 CBIAYUTH MO TE,
110 JTiT KOXKHOTO 13 HUX OYyJTH Y3TOPKEHUMH; HASBHICTh JICPIKABHOTO arapaty Ta 0e3KOH(IIIKTHA Y3TO/KEHICTh
JUSUTBHOCT1 HOTO €JIEMEHTIB, € O3HAKOKO MPUTAMAaHHOCTI TOTOYACHIH JepKaBi KOOPAUHAIIIHHOT (PyHKIIIT.

BonHouac, Bii3HAYar04YM 3aPOJKEHHS KOOPIUHALIIMHOT QYHKIIIT Iep:KaBH, BApTO BIAMITUTH BIACYTHICTh
il aAMiHICTPaTUBHO-TIPABOBOTO PETYIIIOBAHHS SIK TAKOTO Ha TOU Yac. 3araibHOBIZIOMO, IO OCHOBHUMH JIKE-
penmamu mpaBa Toxni Oynmu «Pyceka [IpaBmay» Ta KHsDKI ycTaBu i ycraBHi rpamoTa. OnHak «Pyceka [IpaBmay
MICTHJIa HOPMH ITEPEIyCiM KPUMIHAIBHOTO, CIIaAKOBOTO, TOPTIBEIBHOTO 1 MIPOIECYaIbHOTO 3aKOHOJABCTRA, a
KHSDKI YCTaBH i yCTaBHI TPaMOTH BCTAHOBJTIOBAJH ITPABOBI OCHOBHU B3a€EMOBIHOCHH JIEP)KaBH 1 1iepkBU. To0-
TO KOOPJIMHAIISA (PYHKIIOHYBaHHSI JICpKABHUM ariapaToM Ha 3aKOHOJIaBYOMY PiBHI (DaKTHUHO HE 3/11HCHIOBA-
Jacs.

[epion KuiBcbkoi Pyci sik mepiiwii eran 3apoKeHHsT KOOpAHHAIIMHOT (PYHKIIIT 1epyKaBH Ha YKPaiHCHKUX
3eMJIIX XapaKTePU3y€EThCsI HACTYITHIMH O3HAKAMHU:

1) 3apomkeHHsI Ta pealibHe ICHYBaHHS KOOPIUHAIIIHOT (QYHKINT AepKaBH, M0 BUABISUIOCH B iCHYBaHHI
PI3HOMAaHITHHX C€IIEMCHTIB ACP’KaBHOTO amapary, KOXKHa i3 CKIIQJIOBHX SKOTo Oylla HalileHa BHHATKOBOIO
KOMIICTCHIII€I0 Ta XapaKTePH3yBalach y3rOMKEHICTIO AisIbHOCTI 3 IHITUMH CIICMEHTAMU;

2) BIACYTHICTb aJMiHICTPATUBHO-IIPABOBOIO PErYJIIOBaHHS KOOPAMHALIMHOT QPyHKLIT 1ep:KaBu.

[icns posnmamy Kuiecbkoi Pyci Buie mpoananizoBana cucrema Oyna (hakTHYHO NepeHeceHa Ha YIUTbHI
KHs13iBCcTBa. He3Baxkarouw Ha Te, 0 KOXKHE i3 HUX XapaKTepH3yBaIOCs PI3HUMU PIBHSIMHU PO3BUTKY, ABipIie-
BO-BOTYHMHHA CHCTEMa YIPABIiHHS HA0yTa CBOTO MiJHECCHHS, i B NOAAIBIIOMY CYTTEBO YIOCKOHAIUIACS.
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Ha yxpaiHcbkux 3emiisix HaOylia IOCHTh BUCOKOTO PiBHS PO3BUTKY CHCTEMa MICIICBOTO YIIPaBIIiHHS, BiIaja
MOJUISIIACS Ha aJIMiHICTPATUBHY, BIHCHKOBY Ta CylOBY T'iJIKH. Ha yacTHHY mocaj] mpu3HavaB KHA3b — THCAIb-
Ki 1 MOCaHUKH (JUKepelia aIMiHICTPAaTHBHOT, BINCHLKOBOT Ta CyZ0BOI BJa v ), BOEBOIH 1 BOJIOCTEI (JuKepea
aJIMiIHICTPAaTUBHOI, BIICHKOBOT Ta CY/IIOBOI BIIQJM B MEXaxX CBOET KOMIIETEHIIIi, TOOTO B Me¥aX BOJIOCTI), a B
CUTBCHKHX OOIMHAX CTApOCTH Oy BUOOPHOIO TIocaor [3, c. 14].

OpHak, He3BaKAIOUW Ha BHIE3a3HAYCHI 0COOIUBOCTI, CYTTEBHX 3MiH Y PO3BUTKY KOOPJHHAIIHHOT
(hyHKIIT nepkaBU B 3a3HAYCHHUH Mepioj He BiOYJI0Ch, 1 BOHA Oyia IIJIKOM TOTOXHOO JIO CBOTO CTaHY
yaciB KuiBcbkoi Pyci. AIMiHICTpaTHBHO-TIPABOBE PETYIIOBAHHS I[LOTO IHCTHTYTY III€ TAKOX HE OyIIO
chopmoBanuM. Y MaiiOyTHOMY YKpaTHCHKI 3eMJIi OyJIM pO3UJICHOBAHI Ta MOIJICHI HU3KO nepxkas (Be-
nuke KHs31BcTBO JluToBchke, KopomiecTBo Ilonbehke, Piu [locnonura, Yropmuaa, Mongais TOIIo),
TOMY PO3BHTOK JCPKABHOTO arapary 3[1HCHIOBABCS BiIMOBIIHO 0 BIUIUBY JCpPKaB, A0 SKUX BOHH BXO-
TIVUTHL.

Orxe, nepion KuiBcwkoi Pyci (IX—XIII cT.cT.) — yac 3apoJykeHHs Ta peajbHOTO iICHYBaHHS KOOP/IH-
HamiitHo1 (GyHKIIT qepxaBu y Gopmi B3aeMoJIil pI3HOMaHITHUX €JIEMEHTIB JICPKABHOTO arapary, KoxHa
13 CKJIaJI0BUX SKOTO OyJia HaJiJieHAa BUHIATKOBOIO KOMIIETCHIIIEID Ta XapaKTepU3yBallach Y3TOJKEHICTIO
JUSIIBHOCT] 3 1HIIUMHU €JIEMEHTaMHU, MPOTe aIMIHICTPATHBHO-IIPABOBE PErYJIIOBAHHS KOOPJHHAIIHHOT
GyHKIIT gepxkaBH Ie He 3AiMcCHIOBANOCS. Y Ield 4ac BUHUKIM MEpIIl MPHKIaAN KOPYIIIHHUX, Biii-
ChKOBHX, JICP)KaBHUX 3JIOYHMHIB, X09a OUEBHJIHO, IO 13 CYYaCHUM iX 3MICTOM BOHHW Malld HE Tak 0ararto
CIIIJIBHUX PHC.

Came 1ie#t icTopuuHUi Tiepion ctaB nepeaymoBoto Hanani y XIV-XVII cr.ct. — pakrrunoro popmy-
BaHHS aJIMIHICTPAaTHBHO-IIPABOBOTO PETYJIFOBAaHHS KOOpaAuHaIiitHol pyHKIii nepxasu, y X VI-XVIII cr.cT.
— 3aNpOBa/PKCHHS Ha aJMiHICTPAaTHBHO-TIPABOBOMY PiBHI po3mojiny Biiaau Ha Tpu Tiiku, y XVII —XIX
CT.CT. — BUHHKHEHHS INEPIIUX IPOSBIB MPOTHIIi KOPYIIii HA CyJacHUX YKPaiHCBKUX 3EMJISIX, a TaKOXK
MPUIHATTS MEPIIUX HOPMATUBHO-TIPABOBUX aKTiB, CIIPIMOBAHHUX Ha MPOTHI0 Kopymii, y 1917-1921 pp.
— 3MICTOBHO KOOpJMHAIlIliHA (QYHKIIIS JIepKaBU MoJiArana B yKpaiHi3allii eleMeHTIB Jep:KaBHOTO arnapary
Ta CIpsAMYBaHHI TXHBOI IisIILHOCTI B 1HTepecax YkpaiHchkol Hapomnoi PecryOmiky ¥ y3rofpkeHHI IHX
MpoIIeciB 13 KypcoM, ycTaHoBiIeHUM lleHTpanbsHor Panoro, y 1923-1991 pp. — BigOyiocs 3akpiricHHs
KOOPJMHAIIMHOT (PYHKIT JIep>KaBH Ha 3aKOHOJIABYOMY PiBHI, 30KpeMa y BCTAHOBJICHHI PIBHOIPABHOTO
MapTHEPCTBA YCiX 11 yuacHUKiB, 3 1991 p. — noremnep BinOyBaeThes nepedopMaryBaHHs CyOOpIMHALIMHAX
3B’S3KIB €IIEMCHTIB JEP)KaBHOTO amapary KOOpAWHAIIHHUMH, BinOylnoCs BHHUKHCHHS, CTAHOBJICHHS Ta
PO3BHUTOK aJIMiHICTPATHBHO-TIPABOBOTO 3a0€3ICUYCHHS KOOPAMHALIT Cy0’ €KTiB MPOTHIIT KOPYIIIii, CTBOpe-
HO CHCTEMY aHTHKOPYIIIHHUX IHCTHTYIN, IPUHHATO 3aKOHOJABCTBO, 1[0 BPETYIBOBYE iXHIO IisTBHICTD,
PO3MEKOBAHO TXHIO KOMIIETCHIIIIO.

[IpoTsiroM KOXKHOT ICTOPUYHOI €MOXH 13 IPUXOAOM HOBHX HONITHYHHX CHII, 3MIHOIO ITPaBOBOTO CTaTyCy
JIepXKaBH Ta il TepUTOPiH, 3MIHAMU y MDKACPKaBHUX BIJTHOCHHAX TOIIO, MOXKYTh 3MIHIOBATHCH 1 (DYHKIIIT
JIepXKaBH, 30KpeMa SIK IXHs CYTHICTb, TakK 1 MepeliK.

VY mporeci cBoro icHyBaHHS YKpaiHa, SIK He3aJe)KHa JeprkKaBa, Ta ii MOMepeAHUKH MePeKMIN Oe3Mid ic-
TOPHYHHX €IIOX Ta TMOMiH, sKi 0€3yMOBHO MaJld BEJIMYE3HUI BILUTUB Ha KOOPIUHALINHY (QYHKIIO Aep>KaBH.
KoxeH 13 eTariB Mmo3HayaBcs Ha aMIiHICTPaTHBHO-IIPABOBIM permaMeHTallii KoopauHaniiHoi ¢GyHkii aep-
JKaBHM, OCKUIBKK BIJITIOBIHI MTPABOBI MPHUIIMCH BIAMOBIAAIN MEPEAyCiM BUMOTaM CBOTO Yacy i KOHKPETHUM
ICTOPUYHIM yMOBaM.

Koopaunaniina GpyHKIIis Aep>KaBH — [Ie PIBEHb MPOSBY JACPKaBHOTO BILIUBY Y CYCIIJIBHUX BIJIHOCHH Ta
OCHOBHUI HaNPSIM JISUTBHOCTI JICPKaBH, KU TIOJIATAE: MO-TIEPIIE, B Y3rOHKEHHI i MK PI3HUMH €JIeMEH-
TaMH JICPXKABHOTO anapary; mo-Ipyre, B y3roLKEHHI ill MiXk JAep)KaBHUM ariapaTtoM Ta He BIQJTHUMHE Cy0’ €K-
TaMH CYCIIIJIBHOI CHCTEMH; TIO-TPETE, B YIIOPSAKYBaHHI CYCHUTBHUX Ta JeP>KaBHO-YIPABIIHCHKIX BiTHOCHH,
CIIPSIMYBaHHI iX Ha JOCSATHEHHS CIUTBHHX IIiJICH a00 iHTepeciB, 3a SIKOr0 BUKOPHCTOBYETHCS HE METOJ MPsi-
MOTO IMITIEPaTHBHOTO YIIPABIIHHSI, a Y3TOMKYIOThCS il BIIHOCHO YH IMOBHICTIO PIBHUX CY0’€KTIB HA OCHOBI
BpaxyBaHHS CIUIBHUX THTEpPECiB Ta/ab0 KOMITETEHIIIT, BIIMOBIIHO JO MPHUHIIUITY MPSMYBaHHS 0 1/1eaTbHOT
PE3YIBTaTHBHOCTI.

BucHoBkn. OueBHIHO, 1110 CYYaCHUH HU3bKHUU PIBEHb YBaru JO KOOPJAMHAIIWHOI (PYHKIIT JepKaBH I1e-
pemyciM 00yMOBIIEHHIA 11 ICTOPUYHUM PO3BUTKOM. 3MIHCHIOIOUH ACTANBHUA ICTOPHYHO — MIPABOBHI aHAII3
MOXKHA 3HAHTH JIMIIIE TOBEPXHEBI O3HAKK iICHYBaHHsI i€l (QYHKIT, HASBHI IiICTaBU CTBEPIHKYBATH IPO Oa-
raToBIKOBUI IUISX €BOJIOLIT KOOpAMHALIIHOT (DYHKLIT JepxKaBH, 1 JHUIIE Ha CydacHOMY eTari BoHa HaOyBae
OUIBII YITKUX O3HAK Ta MEPETBOPIOETHCS Y MEHII JUCKYCiHY KaTreropito. IcropuuHa BiICYTHICTH CIIeLi-
ai30BaHUX CyO0’€KTiB MPOTUAIl KOPYMLIi Ha Cy4YaCHUX TEPUTOPIAX HAIIOi Jep’kaBu OyiIM MPUUMHOIO, TaK
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€aMo 1 BIJICYTHOCTI TOTPeOH B aJIMiHICTPATUBHO-TIPABOBOMY 3a0e3IeueHHI KoOpauHaIii cy0’€KTiB MPOTHIIT
KOPYIIIIi.

Hapa3i B Ykpaini (hyHKIIIOHY€E cHCTEMa CIeIialli30oBaHUX Cy0’€KTIB IPOTH/IIT KOPYIIIii, a iXHsI KOOpIHA-
IIisT IEPMaHEHTHO.
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Jlotikos I1.C., Typuak A.M. [Ipoueaypa npuiiHITTS aAMiHICTPATHBHOIO aKTY SIK YMOBa Oro npa-
BOMipHoCTI.

CyuacHi TeHAeHIi y cdepl BITYN3HIHOTO MyOIIYHOTO aMIHICTPYBaHHSI, MOCTIMHE OHOBIICHHS MMPABOBOT
0a3u Ta ii OCy4YacHEHHsI JJalOTh MMOINTOBX HAYKOBii po3poOIli BiAMOBIMHIN npodnemaruii. Lo mikaBo 1iei
MPOIIEC € 3BOPOTHIM Ta B3a€MOTOB’si3aHUM. TiCHMIA 3B’30K TEOpii Ta MPAKTHKH, TPABOTBOPYOCTI Ta Hay-
KH € BOKJIMBOI YMOBOK €()EKTHBHOCTI Oy/b-SIKOT CHCTEMH, Y TOMY YHCII i Oy/b-SKOi COIIaIbHOT, OCKiJIb-
Kd 00O0B’SI3KOBE CIIilyBaHHS MPHHIMITY HAYKOBOCTI 3aBXK/IM MOCIYTOBYBAJIO CTANOCTI Ta Pe3yJbTaTHBHOC-
Ti (DYHKIIIOHYBaHHSI CUCTEMH IyOJIYHOT aIMIHICTpaIlii Ta JepiKaBU 3arajioM, 3aBXJIW JaBajio OCHOBY JIJIs
BpaxyBaHHS ICTOPUYHOTO JIOCBIJTY, CHCTEMAaTHUHO 3a0e31e4yBajio MPOAYKTUBHICTh Ta MPABHILHICTH aHATIZY
MMOTOYHOTO CTaHy CIPaB 13 BUSBICHHIM MPOOJIeM Ta pO3pOOKOI0 MUISXIB X BUPINICHHS, & TAKOXK ONICPATHBHO
HAJ1aBaJio eMITIPUYHHUIA MaTepiall isl MPOTHO3YBaHHS MOMAJBIINAX MTOIH.

VY craTTi AOCHIKYEThCS, HA TIJICTaBl aHATI3y JOKTPUHAIBHUX Ta HOPMATUBHUX JKEPEI, MPOIEeaypa
MPUHHATTS aIMIHICTPATUBHOTO aKTy SIK yMOBa HOTo MPaBOMIpHOCTI.

3a3Ha4yeHo, 110 MPOLEAYPY NPUUHATTS aAMIHICTPATUBHOTO aKTy CJIiJ{ PO3YMITH SIK YCTaHOBICHHUI 3aKO-
HOM TMOPSIJIOK IPHUAHSTTS (YXBaJICHHS, BHHECCHHS) PillleHHs a00 IOPUINYHO 3HAYYIIOT aApEeCHOI /il 1HHBi-
JlyaJIbHOTO XapaKTepy, [0 Ma€ 30BHIIIHIN BILIMB 3 METOIO IOCATHEHHSI IEBHUX FOPUINYHHUX PE3YIBTATIB IS
KOHKPETHHX Cy0’€KTIB — BCTAHOBJICHHS, 3MiHa 200 MPUITMHEHHS 1X TIpaB Ta 000B’ SI3KiB.

Ha mijicraBi y3araabHEHOTO aHaI3y BIJIOMHUX IMAXO/IB MO0 BUAUICHHS CTAii MPUHHATTS (yXBaJCHHS,
BHHECCHHS) aJIMIHICTPAaTUBHOTO aKTy, & TAKOX BIAMOBIHHUX MOJOXEHb 3akoHy Ykpainu «IIpo ammiHicTpa-
THBHY MPOIIEAYPY» OKPECICHO YHI(IKOBaHY MOJIEIb TAKOI MIPOLISIYPH, SIKa CKIIaIa€ThCsl, HA yMKY aBTopa, 3
TaKWX CTajii: 1) HIMIFOBaHHS aJMIHICTPATUBHOTO MPOBAKCHHS Ta MOPYIICHHS aJIMIHICTPATHBHOI CTIPaBH;
2) MiroTOBKa aJMIiHICTPATHBHOI CIIPaBH JO BUPIMICHHS; 3) MOCIIPKEHHS OOCTaBHH CIPaBH Ta 30MpaHHS
JI0Ka3iB; 4) po3mIs/] aAMiHICTPATUBHOI CIIpaBu; 5) MPUIHATTS aIMiHICTPATUBHOTO aKkTy; 6) OCKap)KEeHHS aji-
MIHICTPAaTUBHOTO aKTy ((haKyJIbTaTHBHA).

KurouoBi cijioBa: aMiHICTPaTUBHUI aKT, aIMIHICTpaTHBHA NPOLEAYpPa, aAMIHICTPATUBHE MIPOBAKCHHS,
MOPSJIOK, CTaIii.

Lyutikov P.S., Turchak S.M. The procedure for adopting an administrative act as a condition for
its legality.

Modern trends in the field of domestic public administration, constant updating of the legal framework
and its modernization give impetus to the scientific development of the relevant issues. Interestingly, this
process is inverse and interrelated. The close connection between theory and practice, law-making and
science is an important condition for the effectiveness of any system, including any social one, since the
mandatory adherence to the principle of scientificity has always served the stability and effectiveness of the
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functioning of the public administration system and the state in general, always provided a basis for taking
into account historical experience, systematically ensured the productivity and correctness of the analysis of
the current state of affairs with the identification of problems and the development of ways to solve them, as
well as promptly provided empirical material for forecasting future events.

The article examines, based on the analysis of doctrinal and normative sources, the procedure for adopting
an administrative act as a condition for its legality.

It is noted that the procedure for the adoption of an administrative act should be understood as the procedure
established by law for the adoption (adoption, rendering) of a decision or a legally significant targeted action
of an individual nature that has an external impact with the aim of achieving certain legal results for specific
subjects — establishing, changing or terminating them rights and obligations.

On the basis of a generalized analysis of known approaches to distinguishing the stages of adoption
(adoption, issuance) of an administrative act, as well as the corresponding provisions of the Law of Ukraine
«On Administrative Procedure», a unified model of such a procedure is outlined, which, according to the author,
consists of the following stages: 1) initiation of administrative proceedings and initiation of an administrative
case; 2) preparation of an administrative case for resolution; 3) investigation of the circumstances of the case
and collection of evidence; 4) consideration of an administrative case; 5) adoption of an administrative act;
6) appeal of an administrative act (optional).

Key words: administrative act, administrative procedure, administrative proceedings, procedure, stages.

IMocTanoBka nmpodaemMu. OJHUM 13 KIIFOYOBUX KOMITOHCHTIB 3aKOHHOCTI JIii aIMiHICTPATHBHOTO aKTy €
JOTPUMAaHHS MIPOLEAYPH HOTO MPUUHATTS (BUHEeCEHHsI, yxBaieHH:). [Iporenypa (dhpanm. procédure, Bix mart.
procedere — mpocyBarucs) — o(iliiHO BCTAHOBICHUN UM Y3BUYAEHHUH MTOPSIOK 31HCHEHHS, BAKOHAHHS 200
o OpMIICHHS YOTr0-HeOyb; Pl AKUX-HEOYIb JIil, XiJI BAKOHAHHS Y0T0-HeOy/Ib; Y MporpaMyBaHHI — OJIOK 3
(dopManpHUMHE TTapamMeTpaMu abo 0e3 HUX, BUKOHAHHS SIKOTO BiOYBa€ThCS ITICIIsT IPUBEICHHS HOTO0 0 CTa-
HY TOTOBHOCTI 10 BUKOHAHHSA. [Ipormemypa y mpaBoBoMy po3yMiHHI — IIe BPETYILOBaHIH 3aKOHOM, 1HITIMU
HOPMAaTHBHO-TIPAaBOBUMH aKTaMU TIOPSIOK, SIKHH CKITATA€ThCS 3 TIOCTIJOBHUX il 1 CIIpSIMOBaHMIA Ha JOCST-
HEHHJ MpaBoBoro pe3ynbrary» [1, c. 1179; 2, ¢. 59; 3, c. 185-186].

SIKIIO 3BY)KYBaTH paMKH PO3YyMIHHSI KaTeropii «IIpoueaypa», TO 3BiCHO, IO [UI TMO3HAYCHHS ITOPSAKY
BUMHCHHS JIIH y MeXaX CUCTEMH MyOIiYHOT aqMiHICTpaIlil B)KUBAETHCS TEPMIiH «aMiIHICTpaTHBHA MPOLICAY-
pay». [HmmME crioBaMu, y MeKax IIbOTO TOCIIHKEHHS MOBa Oy/ie HTH PO OKPEMUH Pi3HOBHI aAMiHICTPATHB-
HOI IIPOIEYPH — MPOLEAYPY IPUHHATTS aIMiHICTPAaTUBHEX akTiB. Oapa3y 3a3HaYUMO, 110 MH HABMICHO BH-
HOCHMO 3a CKOOKH JTUCKYCIi III0JI0 CITiBBIIHOMICHHS II€T KaTeropii i3 BiIMOBITHUMH CYyMDKHUMHU MOHSITTIMHA
(«mporiecy, «IPOBAILKEHHS», IOPSIOK» TOIIO), @ CKOHIICHTPYEMO CBOIO YBary Ha TEOPETHKO-TIPAKTHIHUX
ACTEeKTax MPOLEAYPH MPUAHATTS aMIHICTPATUBHUX aKTIB SIK YMOBH iX MPaBOMIPHOCTI.

Memoro yiet nyonikayii € TOCTHDKSHHS, HA MIACTaBl aHANI3Y JOKTPUHAIBHUX Ta HOPMAaTUBHHX JDKEPEI,
MIPOIICAYPHU IPHUHATTS aIMIHICTPATHBHOTO aKTY SIK YMOBHU HOTO TIPABOMipHOCTI.

AHaJIi3 ocTaHHIX JOCai/ukeHb i my6Jikauiid. [IpoTsrom ocTaHHIX IECATHIIITH aJMIHICTPATUBHUHA aKT
Ta TMPOEIYPH HOTO MPHUHATTS, SK MPEAMET HAayKOBOTO IOCIIKEHHs, OyB i 3aJHIIA€ThCS y TOMI 30pi
B.b. Amep’saoBa, H.B. Anekcanaposoi, P.C. Amimoa, O.®. Anppiiiko, H.O. Apmam, O.M. bannyp-
ku, B.M. bep3enka, O.I1. butska, B.B. I'anynbka, [.I1. TonocHivenka, T.O. I'ypxis, I1.B. JlixtieBchKkoro,
€.B. Jlonina, JI.€. Kucine, JI.B. Kopans, I.b. Komiyika, T.O. Konomoens, B.K. Konnakosa, A.T. Kom3ioka,
€.b. Kyoxka, O.B. Ky3emenko, P.O. Kyii6igu, €.B. Kypianoro, O.C. Jlarogu, €.0. Jleresu, .M. Jlyk’su-
s, [1.C. JlrotikoBa, I1.B. MakymieBa, O.0. Mangtoka, P.C. Menbnuka, O.1. Mukonenka, P.C. MupoHnto-
ka, O.A. Minienko, B.®. Onpuinka, 1.B. Ilatepuio, B.I'. Tlepenentoka, F0.C. Ileapka, M.M. IlonsHckoro,
J.B. [IpuiimMauenka, A.O. Cenisanosa, B.C. Credantoka, B.I1. Tumoiyka, M.M. Tumenka, }0.C. llemmry-
yenka, A.M. IlIkoiuKa Ta IHIIMX BYCHUX.

Buxnan ocnoBHoro Marepiamy. B.I1. TUMOIIYK Y KOHTEKCTI BKa3aHOTO MUTAHHS NEPIIOYESPTOBO 3BEP-
Ta€ yBary Ha Te, II0 OCKUIBKH aJIMIHICTpaTHBHA IPOLEIypa SIBJsIE COOOI0 caMe 30BHIIIHE MPAaBO3acTOCY-
BaHHA y cepi mMyOIiuHOrO YHpaBIiHHS, TO CIIBBITHOIICHHS MK KAaTETOPISIMH «aIMiHICTpaTUBHA IMIPOIIC-
nypa (mporeaypu)» 1 «ynpaBliHCbKa mporenypa (IIporeIypH)y IPOIOHY€ETHCS MPOBOIUTH 32 XapaKTEPOM
— BIJINIOBITHO, 30BHIIIHBOT 200 BHYTPIIHBOT — CIIPSIMOBAHOCTI AisTIBHOCTI aAMIHICTPaTUBHOTO oprany. [Ipu
IBOMY JOCIITHUKOM 3aIlepedyeThCS MO3HIIS MO0 BUKOPUCTAHHS KaTEropii «aJAMIHICTPATHBHI IPOLIETYPI»
y MHOKHHI Y BHUIIAJKY, KOJH OTOTOXKHIOIOTBCSI KATETropii «Iporenypa» Ta «Iish», OCKUIBKU IpoLenypa, sk
MIPaBUIIO, TIepe0adac MeBHy CyKyIHICTh Miii CIPSMOBaHKX Ha JOCSTHEHHS IEBHOTO pe3ynsrary. KpiM Toro,
Ipoleaypa MOXKe Tependadatu IPUHHATTS MPOLEAYPHUX pimieHs [4, ¢. 9-10]. Ha iioro my™mKy, DOIIBHO
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BHJIUIATH HACTYIIHI CTaI1 IPOLEAYPH MPUHHATTS aIMIHICTPATHBHHUX aKTIB: 1HIIIFOBAaHHS Ta BIIKPUTTS (T10-
YaToK) MPOBAJPKEHHS; MIATOTOBKA CIPABU J0 PO3IVISAY Ta BHUPINICHHS; BUPIMICHHS CIIPaBH Ta MPUHHSATTS
aJIMIHICTPaTUBHOTO aKTa; aJMiHICTpaTHBHE OCKap)keHHs ((hakyapraTuBHA cTanis) [4, c. 14].

Y ToMy YHMCITi BiIITOBXYIOYHCH Bijl BKkazaHoro B.I1. Tumorniyk BBaxkae, 1o ajMiHiCTpaTHBHA MPOIEAypa
— 1Ie YCTaHOBJICHUH 3aK0HOM (O(IIIHO) TOPSIIOK PO3MIISITy Ta BUPIMICHHSI aIMIHICTPATUBHUX CIIPAB, CIPS-
MOBAaHHMU Ha MPUHHATTSA aIMIHICTPATUBHOTO aKkTa ab0 YKJIQJICHHS aaMIiHICTpaTHBHOTO JOTOBOpY [4, c. 4].
AHAJIOTIYHY TOYKY 30py BHJIOBIIIOIOThH M aBTOPH MiJPYYHHUKY 3arajbHEe aJMiHICTPATHBHE MPABO» 3a 3aralib-
Hoto penakiieto 1.C. ['purieHka, ane npu bOMy BOHH YTOYHIOOTb, IO 1T aIMiHICTPATHBHOIO MTPOIIEITYPOFO
PO3YMIEThCS 3arajbHUN MTOPSIOK PO3IIISILY Ta BUPIMICHHS aIMIHICTPATHBHUX CIIPaB (MOJICITb TPOBAKEHHS),
a TIPOBAKEHHS — I1€ BXKE BIIACHE PO3IILII Ta BHPIMICHHS OKPEMO] CIIpaBH, TOOTO KOHKPETHA aKTHBHA JTisiTb-
HICTh cy0’eKTa MyONivHOT aaMiHicTpanii [5, ¢. 249].

T.O. Konomoerps 3a3Havae, Mo ajMiHiCTpaTHBHA TPOIIeypa — 1€ BCTAHOBJICHUH 3aKOHOJABCTBOM (0Qi-
IAHWI) TTOPSI0K JISUTBHOCTI YIIOBHOBKEHHUX CY0’€KTIB (3 JMIHICTPATUBHUX OPTaHiB) M0N0 PO3NISALY 1 BU-
PILICHHS 1HUBITyallbHO-BU3HAUYCHUX cIipaB. [Ipu 1bOMy O3HAKaMHU aMIiHICTPATHBHUX MPOLEAYp €: peria-
MEHTAIlisl HOPMaMH aJMIHICTPaTHBHOIO MpaBa, MyoaiuHuil (odinidHUi) Xapakrep, IHIUBIAyaJIbHUH XapakK-
Tep (CrpsMOBaHa JISUTbHICTh Ha BUPIIICHHS 1HAWBIYaIbHUX aIMIHICTPATHBHUX CIIPaB CTOCOBHO (DI3WYHHUX
Ta IOPUIUIHUX 0Ci0) [6, c. 144].

VY cBoto uepry, I.B. boiiko B Mexax JTOCIIDKEHHS KaTeropii «aJMiHICTpaTHBHA MPOLIEAypay» 3BEpTa€e yBa-
Ty Ha Te, IO CepeJl BCIX THIIIB aIMiHICTPATHBHO-IIPABOBUX BITHOCHH JI0 THX, IO PETIAMCHTYIOTBCS aJiMi-
HICTPaTUBHO-TIPOICIYPHUMH HOPMaMH, BapTO BiTHECTH TPYILY, BAOKPEMUBIIH iX TAKHUM YHHOM, 100 OyiI0
MOXKJTHBO JIJISI HUX BUPOOUTH 3arajbHi LTI, IPHHIUIN i TIpaBmia i TOMy HEIOPEUHO 00’ €IHYBaTH B IIPaBO
aJIMIHICTPATUBHUX TPOIEAYP BCI HOPMH, IO PEIIAMEHTYIOTh JISUTBHICTD MyONIiYHOT anMiHicTpalii. BueHa
3a3Hayae, 10 y TAKOMY pa3i BapTO KepyBaTHCS HACTYITHUMH KPUTEPISIMHU: aIMiHICTpaTHBHA MIPOIIEAypa per-
JIAMCHTY€ BIHOCHHH ITyOIiUHOI aJMIiHICTpaIlii 3 MpuBaTHUMHU ocobamu. il mpuBaTHUMH 0COOaMU CITiJT
PO3yMITH rpoMajisiH YKpaiHH, 1HO3eMIIiB, 0ci0 06e3 TpoMaasHCTBa ( TOOTO TakMX (HiI3HUHUX OCIO, SKi HE Ma-
FOTh CITY’)KOOBHX 3B’SI3KIB 13 JaHMM KOHKPETHHM Cy0’€KTOM ITyOIIYHOTO aJMIHICTPYBaHHS Y MTPABOBITHOCH-
HaX, 110 BUHUKJIH), FOPUIUYHUX OCIO MPUBATHOTO MPaBa Ta IOPUIUYHUAX 0CI0 MyOIigHOro mpaBa (OCTaHHI €
YYaCHUKAMH aJIMiHICTPATHBHOI MPOIEAYPH, TPUMIPOM, TIPH 3IHCHEHHI KOHTPOJIbHO-HAIVISIOBUX 3aXOJIiB),
KOJIGKTUBHI 0COOH, IO HE MAIOTh CTaTyCy IOPUAMIHOI OCOOM; TaKi BiTHOCHHU HOCSTH 30BHIIIHE CIIPIMY-
BaHHS, TOOTO MPUIHHATI PillICHHs 3MIHCHIOIOTH BIUIMB Ha TpaBa i 000B’s3KH 0Ci0, sKi HE MepeOyBaroTh B
OpraHi3amiiHuX 3B’s3Kax 13 Cy0’€KTOM MyOIIYHOTO aMIHICTPYBAHHS; 10 TAKUX BIJIHOCHH CJIiJI BITHECTH Ti,
IO HOCSITh Oe3CIipHHI XapakTep, He € FOPUCAUKIIHHIMY, aJKe Y pa3i BAHUKHEHHS CIIOPY, & TAKOXK IPHUTST-
HEHHS 0COOH JT0 BiJIMOBIIAJIBHOCTI, 11l MPABOBITHOCHHHU PEIIIAMEHTYIOTHCS 32 MTPABHIIAMH, JCIIO THAKIINMH,
1 MPUHIIMITH, [0 3aCTOCOBYIOTHCS B FOPUCAUKIIIMHUX MPABOBIIHOCHUHAX BiIPI3HAIOTHCS BiJ IPUHIIMIIIB aIMi-
HICTPaTUBHOI niporeaypu [7, c. 8-9].

Haromictp, O.1. MukoieHKo BBa)kae, M0 aJAMIHICTpaTUBHA MPOIEAypa XapaKTEPU3YEThCS TAaKUMH 03-
HaKaMU: a) SBISIE COOOIO TOCIHITOBHICTD MIiH, SIKa PETYITIOEThCS HOPMAMH TIpaBa Ta CTPYKTYpOBaHA BiIO-
BIIHUMHU TIPABOBITHOCHHAMHU; 0) sIBJIIE COOOKO TOCIIOBHICT i, 110 00’ €THAHI CIIBHOK METOI0; B) Mae
lepapXiyHy CTPYKTYpy; T) 3aBXJIU NepeOyBae y TUHAMII; 1) Mae 0OCIYroByIOUHH Xapaktep. SKIio ammi-
HICTpaTUBHA IMpPOIEAypa II¢ BPETyIbOBaHA aIMiHICTPATUBHO-TIPOCIYPHUMI HOPMAaMH ITOCHIITOBHICTh Hil
Cy0’€KTiB HOPMOTBOPYOI 1 IMPABO3aCTOCOBUOI HisTBHOCTI, CTPYKTYPOBAHUX BIAMOBITHIUMU IIPOLCITYPHHMHI
BiJJTHOCHHAMH [IOJI0 IPUIHATTS HOPMATUBHO-TIPABOBUX aKTIiB YIIPABIiHHS Ta BUPIMICHHS aIMiHICTPaTHBHUX
crpag [8, c. 400-401].

[pu npomy Ha gymMKy O.1. MuKkoneHka, CTpyKTypy aIMiHICTPAaTUBHOI IIPOIEAYPU MOKHA 300pa3uTH Y BU-
DS YOTHPHOXCTYIICHEBOI CHCTEMH, sIKa BKIIFOUAE: 1) aAMiHICTPATUBHI IPOBAKECHHS; 2) CTa il MPOBaKEH-
Hs1; 3) eramu crafgid; 4) mpoueaypHi aii. AnMiHiCTpaTHBHE IPOBAKCHHS — L€ BPETYJIbOBAHUN HOpMaMU
aIMIHICTPAaTHBHO-IIPOLIEAYPHOTO TIpaBa MOPSIOK IMPHHHATTS HOPMATUBHO-TIPABOBUX aKTIB YIPABIIHHS Ta
BHPIIICHHS aJMiHICTpaTUBHUX cripaB. CTajis aIMiHICTPAaTHBHOTO MPOBAKEHHS — 1€ BCTAHOBJICHHUH a/IMi-
HICTPaTUBHO-MIPOIICTY PHUMH HOPMAaMH MOPSIOK 3MIHCHEHHS CYKYITHOCTI MPOIEIYPHUX JIiH, 1110 € YaCTUHOIO
aJIMIHICTPaTHBHOTO IPOBaKEHHs. ETam aIMiHICTpaTHBHOTO MPOBAIXKECHH — II¢ BCTAHOBJICHUI aJIMiHICTpa-
TUBHO-TIPOLICYPHUMH HOPMaMH MOPSIIOK 3MIMCHEHHS CYKYITHOCTI MPOICIYPHUX il 1[0 € YaCTUHOIO CTaIii
npoBapkeHHS. OCHOBY K CTPYKTYPU aIMiHICTPAaTUBHOI MPOLEAYPU CKIAJAIOTh aIMiHICTPAaTUBHO-TIPOIIC-
JypHi aii [8, c. 401].

Jlesiki BUCHI-aIMIHICTPATUBICTH HAIMOJSATAIOTh HA TOMY, [0 aIMIHICTpaTHBHI Mpoueaypu € GopMoro pe-
anizauii Tak 3BaHOTO aJMiHICTPAaTHMBHO-YIPABIIHCHKOTO MPOLECY, 5Kl BIOPSAAKOBYIOTh AiSIIbHICTh OpraHiB
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myOJIIYHOT aaMiHICTpaIlii 3 BUpPIIEHHS KOHKPETHHUX aJMiHICTpaTUBHUX crpaB. Ha ix mymky, mia aaMiHi-
CTPaTUBHOIO MIPOIIEAYPOIO MOTPIOHO PO3YyMITH BCTaHOBICHUH YMHHUM 3aKOHOIABCTBOM ITOPSIIOK PO3TIIIAY
Cy0’€eKTaMH MyOJIIYHOTO aMIHICTpYBaHHS 1HAMBIIYyalbHUX aJMIHICTPATUBHUX CIIPaB OO0 peaizaiii Ta
3aXUCTy TpaB, CBOOOJ 1 3aKOHHUX 1HTEpECiB OKpeMoi (Pi3UYHOT Ta FOPUIMYHOI 0COOH, 110 3aBEPIIYETHCS
YXBaJICHHSIM aJMiHicTpaTuBHOTO akTa [9, c. 200].

O.B. Ky3bpMeHKo, sika Tak caMO € MPUXUILHUIICO KOHIICIIIIT ITUPOKOTO PO3YMIHHS aJIMIHICTPAaTHBHOTO
MIPOIIECY CTBEPJDKYE, IO IMiJ] aJIMIHICTPATHBHOIO MPOLEAYPOIO CIIIJI PO3YMITH «PETIIaAMEHTOBAHUH FOPUIY-
HUMHU HOPMaMH NOpsi0OK 3IIMCHEHHS HOPMATHBHO-TIPABOBOTO PETYJIFOBAHHS CYCHUIBHUX BIAHOCHH (TIpa-
BOTBOPYOCTI) Ta MpaBopeaiizaiii. AJIMIHICTpaTHBHA TPOIEAypa CTAHOBUTH COOOI0: BCTAHOBIICHUH aIMiHi-
CTPaTHUBHO-TIPOIIECYaTbHIMHA HOPMaMH TIOPSIIOK JISUTBHOCTI YIOBHOBa)KECHUX CyO’€KTIB IOJO0 PO3TIAIY i
BHPIIICHHS 1HIUBIyaIbHO-KOHKpETHUX cripasy [10, c. 180].

VY cBoro "epry, aBTOpW HAYKOBO-NPAKTUYHOTO KOMEHTaps 10 MpoekTy 3akoHy Ykpainm «IIpo az-
MIHICTpaTUBHY NPOLEAYPY», KOMCHTYIOUH 3alPOTIOHOBAHE BU3HAYCHHS aJMIHICTPATUBHOI MPOIEAYpPH
SIK BU3HAYCHHH 3aKOHOIABCTBOM MOPSIOK 3AiMCHEHHS aJMiHICTPAaTHBHOIO MPOBAKEHHs', 3BepTAIOTh
yBary Ha Te, III0 KaTeropii «aJIMiHiCTpaTHBHE MPOBAJDKEHHS» Ta «aJMIHICTpaTHBHA Ipoleaypa» Tpeda
pO3MIIAAAaTH Y B3a€MO3B’A3Ky. [Ipy bOMy OCHOBHOIO € caMe KaTeropis «aJMiHiCTpaTHBHA IIPOIIEITY-
pa», sKa € MEeBHOK MOJEJUII0 BUPIIICHHS CIIpaBH aJMIiHICTpaTUBHHM opraHoMm [12, c. 26]. Taka te3a
IIJIKOM Y3TOJKYEThCS 13 CiymHoto nymkoro B. I1. Tumormryka npo Te, o B aAMiHICTPaTHBHOMY IpaBi
IUTSL TOCSITHEHHST TICBHOTO PE3yJIbTaTy Ma€ 3aCTOCOBYBATHCH OJHA MPOIEAYpa, 3 TUM, MO0 BUKIIOUHTH
MO>KJIMBICTh CBaBI/UISI 3 00Ky MyOJIYHOT aJIMiHICTpaIlii Ta TapaHTyBaTH PIBHICTh PUBATHUX 0Ci0 mepes
3akoHOM. Lle cTocyeThes TakoXK aJMiHICTPAaTHBHOI MPOIIETYPH 3araoM Ta MPOLUEAYPH IMPUHHATTS aaMi-
HICTPAaTHBHUX aKTiB 30KpeMa [2, c. 61].

BinmroBXyro4rch BijJi BKa3aHUX BH3HAYCHb Ta CHOPMYIHLOBAHUX O3HAK, ITIJIKOM NMPUHHSATHO BH3HAYHTH
MIPOIIEAYPY MPUHAHSITTS aIMiHICTPATUBHOTO aKTY SIK YCTAHOBICHUN 3aKOHOM MOPSIIOK MIPUAHSTTS (yXBaJICH-
Hs, BHHECEHHSI) pillIeHHsT 00 IOPUINYHO 3HAUYIIOT aJ[pecHOT Ail 1HAMBIYaTIbHOTO XapaKTepy, 0 Ma€e 30B-
HITHIA BIUIMB 3 METOXO JIOCATHEHHS MIEBHUX IOPUINYHUX PE3YJILTATIB JIIsl KOHKPETHHUX Cy0’€KTIB — BCTAHOB-
JICHHsI, 3MiHa a00 MPHUITMHEHHSI X MpaB Ta 000B’S3KiB.

Sk TpaBWIIBHO 3a3HAYA€ThCS HA CTOPIHKAX aJIMIHICTPATHBHO-TIPABOBOI JIITEPaTypH, MPOIEAypa yXBa-
JICHHSI aIMIHICTPATHBHUX aKTiB CKJIAJIAE€THCS 3 IEBHUX CTAi, SKI pO3NIAIAIOTHCS MEPEBAXKHO K BIITHOCHO
caMoCTilHa CYKYITHICTh IMOCTIIOBHO 311MCHIOBAaHUX, B3a€MOITOB’ SI3aHUX MPOLIECYaTbHUX JIiH, SIKi 00’ €HaHI
oaHi€e0 MeToro [9, ¢. 162].

VY3araJlbHEeHUI aHai3 BIIOMHX ITiIXOJIB 100 BUIUICHHS CTAiil NMPUHHATTS (yXBaJCHHS, BUHCCCHHS)
aJIMIHICTPATUBHOTO aKTYy, @ TAKOXK O3HAHOMIICHHS 13 TOJIOKEHHSIMH 3aKoHY YKpainu «IIpo agmiHicTpaTuBHY
MIPOIIEAYPY» JIaB IiCTaBU OKPECIHUTH 3arajioM YHi(pIKOBaHY MOAEIH TaKOI MPOIEAYPH HACTYITHUM YHHOM.

Iniyitosanns aOMiHiCmMpamusHo20 NPOBAONCeHHs ma nopyulelts aominicmpamushoi cnpasu. SIk 3a3Ha-
gae B. I1. Tumomyx, po3poOHUKH MPOEKTY AIMIHICTpaTHBHO-TIPOLIETYPHOTO KOAEKCY CIYIIHO JiHIIITH BUC-
HOBKY PO BHOKPEMJICHHS TaKoi mijcTaii (a0o eramy) sk «iHII[IFOBAaHHS MPOBaPKECHHS», OCKLUIBKH caMe Ha
JIAHOMY eTalll € PI3HWII B IHIIIFOBaHHI aJIMIHICTPATUBHOTO TMPOBA/HKEHHS 0CO0OI0 Ta aJMiHICTPAaTHBHUM
opranoM [2, c. 69]. Tak, 3riJIHO J10 TTOJIOKEHb TIIABH MEPIIOi PO3/UTY ueTBepToro 3akony Ykpainu «IIpo anu-
MIHICTpPaTHBHY MPOIECAYPY» aIMiHICTPaTHBHE IPOBAKECHHS PO3MTOYHHAETHCS:

1) 3a 3as1Bor0 0co0OM 11010 3a0e3neueHHs peaisarii ii mpasa, cBOOOAM UM 3aKOHHOTO iHTepecy abo BUKO-
HaHHS HEI0 BU3HAYEHOTO 3aKOHOM 00OB’SI3KY, Y TOMY YHCII OO0 OTPUMAHH aAMIHICTPATUBHOI ITOCITYTH;

2) 3a iHIIaTHBOIO aJIMiHICTPATUBHOTO OPTaHy, y TOMY YHUCI y MOPSIKY 3MIHCHEHHS HUM 1HCIICKIIIHHOTO
(KOHTPOJIFHOTO, HATVISIIOBOTO) TOBHOBAYKCHHS.

dopma Ta MOpsIOK MONAHHS 3assBH [TPUBATHOI OCOOH 3aKPIUTIOETHCS y CT. CT. 40-45 BKa3zaHOTO 3aKOHY.
VY cBoO 4epry, MmiJCTaBoO YIS TOYaTKy aIMIHICTPATHBHOTO TPOBAKECHHS 3a 1HII[IaTHBOKO aJMiHICTPaTHB-
HOTO OpraHy BiIIOBIJHO J0 MPHHIIMIIB 3aKOHHOCTI Ta O(IMIHHOCTI €: 1) BUKOHAHHS aJMiHICTPaTHBHUM
OpraHOM HOTO ITOBHOBA)KCHb, BH3HAUYCHHUX 3aKOHOM; 2) HACTAHHS ITOMil, BU3HAYCHOI 3aKOHOM SIK ITiJICTaBa
JUTS IPUAHSTTS QJIMIHICTPATHBHOTO aKTa; 3) MOPYIICHHS MpaBa, CBOOOAM Y1 3aKOHHOTO iHTEepecy ocodu abo
myOJIIYHOTO IHTEpeCy, BUSBICHE aMIHICTpaTUBHUM opraHoM [11]. [HmmmMMu cioBaMu, 0COOIUBOCTI CTapTy
MPOLEYPH MPUHHSITTS aIMIHICTPATHBHOTO aKTy 3aJIeKaTh BiJl PI3HOBHY aJMiHICTPATUBHOI MPOIETYPH —
3asBHOI YW BTPYUYAJIbHOI.

! B penaxii npuifHsITOro 3akoHy 3a3Ha4eHO, 110 a[MiHICTPaTHBHA MPOLIEAYpa — e BU3HAYCHHI 3aKOHOM TTOPSI0K PO3IIISLY
Ta BHUpileHHs crpasu [11].
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AJMIHICTpaTHBHE TPOBA/DKCHHS PO3MOYMHAETHCS 3 JHSA: 1) OTpUMaHHS 3asBH KOMIICTCHTHHUM aJIMiHi-
CTPaTHUBHHUM OPraHOM; 2) MPUHHATTS PIICHHS PO MOYATOK aIMIiHICTPATHBHOTO MPOBAHKEHHS KOMIICTCHT-
HUM aJIMiHICTPaTHBHUM OPT'aHOM 32 BJIACHOIO 1HIIIaTHBO a00 BUMHEHHSI TIEPIIOT MPOIIEAYPHOT il y CTIpaBi.
AJIMIHICTpaTUBHUHN OpraH pO3MOYMHAE aJIMIHICTPATHBHE MTPOBAPKEHHSI 3a BIIACHOIO 1HIIIATHBOIO Ha HOTO
BIIACHUH PO3CY/, KPIM BUITAJIKY, SKIIO 3T1THO 13 3aKOHOM a/IMiHICTPATUBHUI OpraH 30008’ sI3aHMIA 1HILIFOBATH
Ta pO3IMOYaTH aMiHICTpaTHBHE NIpoBaKeHHs [11].

Iliocomoexa aominicmpamusenoi cnpasu 00 eupiwierns. s cTanis € BaKIMBOIO IS TOAATBIIOTO TUTHHY
Ta JIMHAMIKH MPOIEAYPH, OCKUTLKA Ha HIH 3aKIIaJat0ThCsl HEOOX1IHI TIepeyMOBH JIJIsl HAJISKHOTO Ta MOBHO-
IO PO3NISY CIPABH IO CyTi Ta MPUHHATTS aaMiHicTpaTuBHOTO akTy. I1i] 9ac miAroTOBKY CIpaBH JIO PO3TIIs-
Jly Ta BUPIIICHHS, KPIM HEBIJIKJIATHOTO PO3IVISILY Ta BUPIICHHS cripaBu (ctarTs 60 mboro 3akoHy), aaMiHi-
CTPaTHBHHI OpPTaH BCTAHOBIIIOE HASIBHICTD Ta IOCTATHICTh MaTepialliB y CIIPaBi, a TAKOXK 32 HEOOXITHOCTI:

1) BuTpeOOBYE JONATKOBO JOKYMEHTH Ta BIJJOMOCTI, IO MepeOyBarTh Y BOJOIHHI OpraHy JepyKaBHOT
BJIQJIM, OpTaHy Biajau ABTOHOMHOT Pecry0Omiku Kpum, oprany MicIIeBOro caMOBpSIyBaHHS, MiANPHEMCTBA,
YCTaHOBH UM OpraHi3alii, o HaJICKHTh 10 Chepr HOro yIpaBIiHHS,

2) 3ajyd4ae JI0 y4acTi B aIMiHICTpAaTHBHOMY MPOBaJPKEHHI ajpecara, IoBiJoMIIsIE HOMY IPABOBI IiICTaBU
MOYaTKy aIMiHICTPATHBHOTO MPOBAKCHHS Ta MOKIIUBI HACIIIKH IPUUHATTS aJMIHICTPATHBHOTO aKTa;

3) MOBiIOMIISIE 3aIHTEPECOBAHUM 0CO0AM PO MOYATOK aJMIHICTPATHBHOTO MPOBA/KEHHS Ta MPO iXHI
MpaBa Ha y4acTh B aIMIHICTPATUBHOMY TPOBAJ[KCHHI;

4) moBiIOMIISIE yYaCHUKAM aIMiHICTPATUBHOTO TPOBAKCHHS TOPSIOK O3HAMOMIICHHS 3 MarepialaMu
CIpaBH, IXHI IpaBa i 000B’SI3KH;

5) Hagae yJacHUKaM aJMIHICTPATHBHOTO MPOBAKCHHS MOKIHBICTH ITOJATH TOKYMEHTH, KIOTIOTAHHS,
MTOSICHEHHS Ta 3ayBa)KEHHsI, JOBECTH OOCTAaBHHU, [0 MAIOTh 3HAUCHHS JIJIsI BUPIICHHS CIIPaBH;

6) BHpIIIy€e MUTAHHS PO HEOOXIHICT 3aJyUYCHHS JI0 Y4acTi B aIMiHICTPaTHBHOMY ITPOBAKEHHI 0Ci0,
SIKI CHIPUSIFOTH PO3TVISILY CIIPAaBH, IPH3HAUCHHS €KCIICPTH3H, TPOBEICHHS OINIAY Ha MICII a00 Oy pedei,
MIPOBEICHHS CIYXaHHs y CIpaBi;

7) BUKOHYE iHIII TiepeadadeHi 3aKOHOM 000B’SI3KH B paMKax aJIMiHICTPATHBHOTO MpoBaKeHHS [11].

Bapro momatw, mo 3MicT BKa3aHUX MPOIEAYPHUX il 3MiHCHIOETHCS BINIOBITHO IO BUMOT CT. 48-51
3akony.

Hocnioocennss obcmasun cnpagu ma 36upanns 0okazie. J1o IPAWHATTS CIIEIIabHOTO 3aKOHY, BKa3aHa
CTaJIis HEe pO3NIIAIABCh K CaMOCTIiHA. Sk mpaBui1o, T HA3UBAJIM €TAIOM ITiITOTOBYOI CTaIi1, OHAK 11 neTalti-
3ailis B Mexxax 3akoHy «[1po aaMiHICTpaTUBHY HPOLEAYPY» A€ 3MOTY BHOKPEMHTH 11 IMOMIXK THIIUX CTaIil.
3aKOHO/IaBCTBO HABITh BUCYBAE BIIMOBIIHI BUMOTH JI0 MPOLICAYPHHUX Jii, IO ii cKi1afarTh. Tak, anMiHicTpa-
TUBHHI OpTaH JOCIIKY€E 0OCTaBHHU, IO MAIOTh 3HAYCHHS JUISl BUPIIICHHS CIIPaBH, BUXOJSIYH 3 IPUHIIHITIB
3aKOHHOCTI Ta O(iliiHOCTI. BinmoBiHKI opraH BU3Ha4Ya€e BiJAMOBIIHO J0 3aKOHOJABCTBA CIIOCOOU Ta 00CsT
BCTAHOBIICHHS 00CTaBHH cripaB. [Ipn mpoMy aaMiHICTpaTHBHEN OpraH He 0OMEKEHHI TOBOJAMH YYaCHUKIB
aJIMIHICTPaTHBHOTO TIPOBAKCHHS, HATAHMMHU HUMH JJOKa3aMH Ta KIOMOTaHHAMHE [ 11].

BaxmuBrMH yTOUHEHHSIMH € T€, IO aMiHICTPATHBHUI OpPTaH IMOBHHEH HEYIEPEIDKCHO TOCTIIUTH BCl
00CTaBUHH CIIPABH, y TOMY YHUCIIi Ti, IO € CIIPUATIUBIMH, a TAKOXK Ti, IO € HECIPUSITIMBUMH JIJIsl YIaCHHUKIB
aJIMIHICTPaTHBHOTO TpOBaKeHHs. [IpH 11boMY, 3a00pOHSIE€THCS BUMAraTH BiJl y4aCHHKA aIMiHICTPaTHBHOTO
MIPOBAKCHHS HaIaHHS JOKa3iB, SIKi HE CTOCYIOTHCS OOCTABHH CIIPABH, a TAKOXK BCYIIEPEed MPUHITHITY O(iIii-
HOCTI, 3TiIHO 3 SIKHM 000B’SI30K 30MpaHHs J0Ka3iB MOKJIAICHUN Ha aaMiHicTpaTuBHUE opraH [11].

JlokazaMu B aJIMiHICTPaTUBHOMY MTPOBA/KCHHI € Oy/b-siKi (haKTHUYHI JaHi, Ha MiJICTaBl IKUX aJMiHICTpa-
TUBHHI OpTraH y BU3HAYEHOMY 3aKOHOJABCTBOM MOPSIIKY BCTAHOBIIOE HASIBHICTD UM BiICYTHICTH OOCTaBUHH,
IO Ma€ 3HAUCHHS ISl BUPIMICHHS CIIpaBu. 3aco0aMH JI0Ka3yBaHHS B aIMiHICTPAaTUBHOMY IIPOBAKEHHI MO-
KYTh OyTH:

1) mOsICHEHHST YYaCHUKIB aMiHICTPATUBHOTO MIPOBAKEHHSI;

2) NOKyMEHTH;

3) maHi BiIOBITHUX HALlIOHAIBEHUX CJICKTPOHHHX iH(OPMAIITHUX PecypciB;

4) pe3ynbTati 00poOKH (IEPEBipPKH) TaHUX B ABTOMAaTUYHOMY PEXKHMI;

5) peui;

6) NOSICHEHHS CBIJIKIB;

7) BUCHOBKHM a00 TIOSICHEHHS €KCIIEePTiB, KOHCYNbTAIIl a00 pO3’ICHEHHS CIELialliCTiB.

Hanexxnumu € nokasu, ski MicTATh iH(opMallilo Ipo 0OCTaBUHHM, II0 MAalOTh 3HAYEHHS ISl BUPILICH-
Hs cripaBd. AIMIHICTpaTUBHUK opraH He Oepe A0 po3IIsAAy JI0Ka3H, siIKi He CTOCYIOThCsl OOCTaBUH CIPaBH,
HAJIC)KHO OOTPYHTYBABIIM TaKy BiIMOBY. AJIMIHICTpaTUBHHI OpraH He Oepe 10 yBard IOKa3u, OACpiKaHi 3
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MOpYIICHHSIM 3aKkoHY. OOCTaBHHH, SIKi 3T1JIHO 13 3aKOHOIaBCTBOM TIOBHHHI OyTH TiATBEP/HKEHI TICBHUMH 0~
Ka3aMHu Ta/abo 3aco0amMu JTOKa3yBaHHs, HE MOXYTh IIATBEPXKYBaTHCS 1HITHMMH JIOKa3aMH Ta/a0o 3acobamMu
JOKa3yBaHHA. SIKIIO 3aKOHONABCTBOM HE BH3HAUCHO JOKa3M Ta/abo 3aco0M JOKa3yBaHHS, SIKUMH MOXYTh
MTBEP/KYBATHCS 0OCTAaBUHM CIIPaBH, aIMIHICTPATUBHUI OpraH Ha BIACHUW PO3CY/l BU3HAYA€E HAJICKHICTD,
JIOITYCTAMICTb, JIOCTOBIPHICTD Ta JIOCTATHICTh 310paHUX HUM YM HAJAHUX YYaCHUKAMH aJIMIHICTPATHBHOTO
MPOBaKEHHST TokaziB [11]. 3MicT oKka3iB Ta 3ac00iB JIOKa3yBaHHS OMHCAHO B CT.CT. 54—57 3aKkoHy.

Pozenao aominicmpamuernoi cnpasu ma nputinamms admiHicmpamueHo2o akmy € 0e3 nepeOilTbIICHHS
[IEHTPAJBHOIO CTAJIEI0 yCi€l TpoleaypH. 3aKOH MPO aJIMIHICTPAaTHBHY MPOLEAYpy NepeadauynuB onpasy Je-
KiUJTbKa PI3HOBH/IIB MTPOBAKEHHSI Y CITPaBi, KOXKEH 3 SKUX, PUPOTHBO, MAE CBOI 0COOMUBOCTI. 30Kpema 3a-
KOH Tiepe0ayae:

— HEBIIKIATHUN PO3IISI Ta BHPIMICHHS CHpPaBH (AKIIO 33J0BOJICHHS 3asSBH HE MOTPEOYE TOTATKOBHX
JIOKYMEHTIB Ta BIJIOMOCTEH, 3a]Ty4CHHS YYaCHHUKIB aJMiHICTPATUBHOTO MPOBAJPKEHHSI UM 0Ci0, K1 CIIPUSIOTH
PO3IISITY CIPaBH, MPOBEACHHS SKCIIEPTH3HM UM BYMHEHHS IHIIUX MiATOTOBYMX [Iiif, CIipaBa IMOBHHHA OyTH
BHpIIIIEHA HEBIIKIIAJIHO, KPIM BUIIQJIKY, SIKIIIO HEBIIKIIAJHE BUPIICHHS CIIPABY BILUTUBAE HA 00’ €KTUBHICTH 1
3aKOHHICTB PIllICHHS 200 MOTpeOy€e HEBUTIPABAAHUX BUTPAT Yacy Ta IHIIUX PEeCypCiB;

— pO3MIIA 1 BUPIIICHHS CIIPABH Y TMCbMOBOMY aJIMIHICTPATHBHOMY MPOBAKEHHI (CIIpaBa po3IIsIa€ThCs
y TaKOMY TIOPSIZIKY, SIKIIIO BOHA HE MOYKe OyTH BHpiIIeHa HEBIKIAIHO i IIPH IIbOMY 3aCITyXOBYBAaHHS YIaCHH-
KiB aIMIHICTPATHBHOTO MPOBAKCHHS HE TIPOBOIUTHCS;

— PO3DIIAL i BUPIIMIEHHS CIIPaBU B aBTOMAaTHYHOMY PEKUMI (Y BHIMIAIKAX Ta TOPSAKY, BA3HAYCHUX 3aKO0-
HOM, a/IMiHICTPAaTHBHE MMPOBAJPKCHHS MMOBHICTIO 200 YAaCTKOBO 3[IIHCHIOETHCS aJIMiHICTPATUBHUM OPTaHOM B
ABTOMAaTHIHOMY PEXHMI (32 JOMTOMOTOIO IMPOTPaMHUX 3ac00iB, 0e3 BTpydJaHHs monuan). [Ipu mpomy 3akoH
HakTagae 00OB’SI30K HA aMiHICTPAaTUBHUI OpraH BXKMBATH 3aXOMIB JJISI PO3TISLY CIIPaB B aBTOMAaTHIHOMY
PEeXKHMI;

— pO3WIAN Ta BUPIMICHHS CIPABH i3 3aCIyXOBYBAaHHSM YYAaCHHKIB aMiHICTPATHBHOTO MPOBAKEHHS (3
METOIO 3a0€3MeUeHHsT HAICKHOTO, 00’ €KTHBHOTO Ta IIBHIKOTO 3’SICYyBaHHS OOCTaBHH CIIPAaBU 3a PIlIECHHIM
aJIMIHICTPaTHBHOTO OPTraHy MOXKE IIPOBOAMUTHUCS CIyXaHHS y crpaBi. CIryXaHHS IPOBOTUTHCS 3a KIOMOTaH-
HSM yYaCHUKA aIMIiHICTPAaTHBHOTO IMPOBAPKEHHS, 32 YMOBH HAsSBHOCTI B YYACHHKIB aJMIiHICTPaTHBHOTO
MIPOBaDKEHHS MTPOTUIICKHUX iHTEpeciB ad0 B IHIINX BHMAKaX, MepeadadueHuX 3akoHoM. [lependaueno, mo
YYacCHHUK aJMIiHICTPAaTUBHOTO MPOBAIKEHHS Ma€ MpaBo OyTH 3aciIyXaHUM aJMiHICTPATUBHHM OPTaHOM IO
TPUAHSTTS PIICHHS y COpaBi, IKIO TaKe PIMICHHSI MOXKE HETaTWBHO BIUIMHYTH HA HOTO MPaBO, CBOOOIY Un
3aKOHHHHU THTEpeC, KPiM BHUIMAJKIB, nepeadadyeHnx 3akoHoM. [IpaBo yyacHHMKa aaMiHICTpAaTHBHOTO MPOBa-
IDKSHHST OyTH 3aCIlyXaHUM Peai3yeThCsl HUM HIIIXOM ITOJAHHS 10 aJMIHICTPaTHBHOIO OpraHy CBOIX IOsIC-
HEHb Ta/abo 3amepeveHp y crnocid, nepeadaueHui 3aKOHOM JIJIsl TIOJIAHHS 3asiBU. AJIMIHICTPAaTUBHHUIA OpraH
iH(pOpPMy€E ydacHHUKA aJIMIHICTPATHBHOTO MPOBAKEHHS MPO MOXKJIMBI HETaTHBHI HACIIKH HOTO HEydJacTi y
MPOBAJKEHHI Ta HEHAIaHHSI MOSICHEHb Ta/a00 3amepedyeHpb y Crpasi, y TOMY YHCIi Y pa3i OCKap)KEHHS aIMi-
HicTpaTHBHOTO akTa [11].

THputinamms aominicmpamusrno2o akmy € TACTANIEI0, IKY BHIUITH B OKPEMY CaMOCTIHHY HaBpsI 94U
JOIUTFHO, TOMY IIO JOCUTH YaCTO PO3IVISLI CIIPABH € JOBOJI MIBUAKOILTHHHUM 1 (PaKTUIHO OApa3y 3aBEpIy-
€TBCS IPUAHSTTAM anMiHicTpaTuBHOTO akTy. [Ipn npomy 3akoH nependayae, mo y TOMy pasi, SIKIIO PillieHHs
y CIIpaBl MOXe OyTH MPUHAHSATO HA MIJCTaBl CIEKTPOHHHUX JTOKYMEHTIB y MAIIMHO3YMUTYBAJIbHOMY (OpMaTi
Ta/ab0 JaHWX HAI[lOHAJIBHUX CIIEKTPOHHUX iH(OPMAIMHUX PecypciB, aMiIHICTPATUBHUI aKT MOxe OyTH
MPUAHATO B aBTOMaTUYHOMY PEKUMI Y BHIAJKAX, MepeI0aveHIX 3aKOHOM. SIKIIO CYOBUM DPIilICHHSM, IO
HaOpao 3aKOHHOI CHJIH, a00 PIIICHHAM Cy0’€KTa PO3NILAY CKaprH aIMiHICTpaTHBHUI opraH 3000B’sS3aHO
MPUAHATH aMiHICTPATUBHUHA aKT MEBHOTO 3MICTY, TIOBTOPHHUI PO3IIISL CIIPaBH HE MpoBOAUTHCs [11].

Anensyis, Ha BIZIMIHY BiJl BCIX IMOMEPEIHIX CTaIil, (aKTHIHO € HEOOOB I3KOBOIO CTAIIER0, HACTAHHS SIKOT
3aJICKUTh BUKIIFOUHO BiJI BOJI 3asSBHUKA, SIKHI OOHpPAE MOPSIOK OCKapKEHHsI — aJIMIHICTPaTHBHUH (B ITOPSIA-
Ky Iepen0daueHoMy po3IiIoM IocTuM 3akony Yipainu «I1po aqMiHICTpaTUBHY IPOLETYPY» YH Y CYIOBOMY
MOPSIIIKY, B MeXax, nepeadaueHux KomekcoM aaMiHICTPaTHBHOTO CYIOYHHCTBA.

BucnoBok. 3aBepiryroun, y3araJbHEHUH aHai3 MPOICAYPH IPUHHATTS aMiHICTPaTHBHUX aKTiB, 3a3Ha-
YHMO, IO MPOIEAYPY MPUAHSITTS aMiHICTPATUBHOTO aKTy CIIiI PO3YMITH SIK YCTAHOBICHHUH 3aKOHOM TOPSI-
JOK IPUHHATTS (YXBaJCHHS, BUHECCHHS) PIlICHHS a00 IOPHIMYHO 3HAYYINOI aApECHOT il 1HIUBITyaTbHOTO
XapakTepy, [I0 Ma€ 30BHIMIHIN BIUIUB 3 METOIO JOCSITHEHHS IICBHUX IOPHINYHHUX PE3yJIbTATIB JJIsl KOHKPET-
HUX Cy0’€KTIB — BCTAaHOBJICHHsI, 3MiHa 200 MPUIIMHEHHS 1X TpaB Ta 000B’SI3KIB.

Ha mizicraBi y3aranbHEHOTO aHaIi3y BIJIOMHUX ITiJIXOJIIB IIO/I0 BUIUICHHS CTa il NpUUHATTS (yXBaJeHHS,
BHHECEHHS) aJIMIHICTPAaTUBHOIO aKTy, a TAKOX BIAMOBIIHUX MOJOXKEHb 3akoHy Ykpainu «lIpo anminicTpa-
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THBHY MPOLIEAYPY» OKPECIICHO YHI(iKOBaHY MOJIEIb TAKOT POLIEIYPH, SIKa CKIaa€ThCs, HA IyMKY aBTopa, 3
TaKWX CTajii: 1) iHIiFOBaHHS aJMIHICTPATUBHOTO MPOBAKCHHS Ta MOPYIICHHS aIMIHICTPATHBHOI CIIPaBH;
2) MiJroTOBKa aJMIHICTPATHBHOI CIIPaBH JIO BUPIMICHHS; 3) OCIIPKEHHS OOCTaBHH CIPaBU Ta 30MpaHHS
JIOKa3iB; 4) pO3IJIsi aAMIHICTPATUBHOI CIIPABH; 5) MPUHHATTS aIMIHICTPATHBHOTO aKTy; 6) OCKap:KEHHS al-
MIHICTPAaTUBHOTO aKTy ((haKyJIbTaTHBHA).
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NMPUHLUMUNN MPONOPLIAHOCTI TA HEBIABOPOTHOCTI
AOMIHICTPATUBHOI BIAMNOBIOATIbHOCTI
3A NMOPYLWUEHHA NPABUIT KAPAHTUHY

Miwyk 1.B.,

KaHOudam ropuUOUYHUX Hayk,

rpoghecop kaghedpu KOHCMuUMyUitHO20 rnpasa ma 2asny3esux OucyunsiH
HauioHanbHo20 yHisepcumem 800HO20 2ocriodapcmea ma npupoOoKopUCMy8aHHS
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Miuyxk I.B. IlpyHuunyu nponopuiiHoCTi Ta HeBiIBOPOTHOCTI aIMiHiCTPATUBHOI BiiNOBiTaJAbLHOCTI
32 MOPYIIEHHS PABUJI KAPAHTHHY.

VY cTaTTi BU3HAYECHO, 110 IPUHLUIN € MariCTpaJbHOIO KaTeropiero aaMiHICTPaTUBHOI BiANOBIIANBHOCTI,
MaroTh BaXKIMBE 3HAYEHHs SIK HA €Talli HOPMOTBOPEHHS, TaK i Ha eTari npaBopeanisallii. IX 3akpimieHHs B
KYnAII cipusiTuMe BIOCKOHAJIEHHIO IIbOTO MPaBOBOTO 1HCTHUTYTY.

OxpeMy yBary npuaijIeHO IPUHIUITY TPOMOPIIHHOCTI, SKUI MPOSIBISIETHCS Y ABOX ACHEKTaX: MO-TepIe,
sIK OaNaHCYBAaHHS MK MyONIYHUMU Ta MIPUBAaTHUMHU iHTEpECaMu, Ta MO-JIpYyTe, IK OOMEKCHHS IEBHUX MIPAB
JUISL JOCSITHEHHS JIETITUMHOT MeTH. OCOOIMBOT Bark MPUHIHI MPONOPLiiiHOCTI HaOyBae MpU BCTAHOBJICHHS
aJIMIHICTPAaTHBHOI BiIMOBIAAIBHOCTI 32 MOPYILICHHS BUMOI KapaHTHUHY, ¢ Ha OJHIA CTOpPOHI TepesiB 3Ha-
XOIIUTHCSI 3I0POB’ sl HACENIEHHs], a Ha 1HIIIH — aJileKBaTHA peakilis 3 00Ky JepaBH 100 MPaBOMOPYIIHUKA.

BcranoBsneHo, 1110 NOpyIIeHHS IPUHIUITY IPOMOPLIHHOCTI Mae Miciie y cTaTTi 44-3 KYnALl, amxe caHk-
1isl Li€T CTaTTi HE BIAMOBIAa€ METI Yepe3 CBOIO HaIMIPHICTh (3aHAATO BUCOKI CAHKIIIT) Ta BiACYTHICTh HAJIEK-
HOi au¢epeHniarii (He BCTAHOBICHO MOKAPAHHS JUI TPOMAJISH 1 MiIIPUEMIIB OKPEMO).

BusnaueHo, 110 TPUHIUI HEBIABOPOTHOCTI aAMIHICTPATUBHOI BiAMOBIJAIBHOCTI MOJNATAE B TOMY, IO B
imeani KokHa oco0a, sika BUMHWIIA [IPABONOPYIICHHS TTOBUHHA MOHECTH Kapy y BUIVISI aMiHICTPAaTUBHUX
CTATHEHb. AZIMIHICTPaTUBHUN MPOCTYTIOK, HA SIKUI iepkaBa HE Bifpearysaja MPU3BOIUTH 10 OE3KapHOCTI,
HE BIJIHOBIIIOE COLIIaIbHY CIIPABEIUBICTh, & TOMY 3a0X04Y€EThCS HEMPaBOMipHA MOBEIHKA.

B oMy po3pisi 1110710 MOPYILIEHHS BUMOT KapaHTHHY JIFO/ICH BCTAHOBICHO MPOOJIEMHE TUTAHHS, SIKE TO-
JISITA€ B TOMY, 1[0 caMe TOPYITHUKY KapaHTHHY YacTO 3aJIMIIAIOTHCS He TIOKapaHUMU. J{ns npukiany, He npa-
BUJIbHE HOCIHHS MAacKH 4H ii BiZICYyTHICTh 400 HEIOTPUMAHHS BiAMOBIAHOT TMCTaHIIIl y TIepiofl, KOJH e Oyio
000B’s13k0BO OyI1a HAA3BHYAHHO MOMIKMPEHUM IPOCTYIIKOM, IKUH 9acTo 3ajHiIaBcs 0e3 yBaru mpaBoOXopoH-
uiB. Takuid HEMOCTiTOBHUN Ti/IX1 TAKOXK MiJPUBAE JOBIPY J0 BBEACHUX 00MEXKEHB 1 MOTpedye Teperisy.

KirouoBi ciioBa: npuHIMNU, afMiHICTpaTHBHA BiANOBIAANBHICTD, IPUHIUI IPONOPIIIHHOCTI, IPUHIUI
HEBiIBOPOTHOCTI, HOPYIICHHS IIPaBUJ KAPAHTHHY.

Mishchuk L.V. Principles of proportionality and irrevocability of administrative responsibility for
violation of quarantine requirements.

In this article were define that the principles are the main category of administrative responsibility, they
are important in two stages such as stage of rule-making and stage of law enforcement. Their consolidation
in the Code of Administrative Offenses will contribute to the improvement of this legal institution.

Particular attention is paid to the principle of proportionality, which appear itself in two aspects: firstly,
as a balancing act between public and private interests, and secondly, as a limitation of certain rights to
achieve a legitimate goal. The principle of proportionality acquires special importance when establishing
administrative responsibility for violation of quarantine requirements, where on one side of the scale is the
health of the population, and on the other - an adequate response from the state to the offender.

It was established that the violation of the principle of proportionality occurs in Article 44-3 of the Code
of Criminal Procedure, because the sanction of this article does not meet the purpose due to its redundancy
(too high sanctions) and the lack of proper differentiation (no punishment is established for citizens and
entrepreneurs separately).
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It was determined that the principle of inevitability of administrative responsibility consist in ideally
every person who has committed an offense should be punished in the form of administrative fines. An
administrative misdemeanor, to which the state did not took the necessary measures, leads to impunity, does
not restore social justice, and therefore encourages illegal behavior.

In this section, regarding the violation of the requirements of the quarantine of people, a problematic issue
has been established, which consists in the fact that the violators of the quarantine often remain unpunished.
For example, improperly way of wearing or not wearing a mask or not keeping the appropriate distance when
it was required was an extremely common offense that often went unnoticed by law enforcement officers.
This inconsistent approach also undermines the credibility of the imposed restrictions and needs to be revised.

Key words: principles, administrative responsibility, principle of proportionality, principle of inevitability,
violation of quarantine rules.

IMocTanoBka mpodemMu. BCTaHOBIIOWOUN aJMIHICTPATUBHY BiAMOBIIAIBHICTE 32 TOH YW IHIIMIA MPO-
CTYTIOK BaXXJIMBO CITIBBITHOCHUTH 11 3 MPUHIIMIIAMH, SKI CKJIaJIal0Th (PyHIIAMEHTAIbHY OCHOBY JIJISl PO3YMIHHS
IHCTHTYTY aJIMIHICTPATHBHOI BIAMOBIJAIbHOCTI. HeTOTpUMaHHS TakUX MpaBWJI MOXKE TPU3BECTH IO PSIy
MOpYIICHb YKe Ha TpakTuil. Tak, Ha Halle epeKoHaHHsI, HaaMipHi caHkii cTarti 44-3 KYnAIl, mo Bcra-
HOBITIOE BIJIMOBIIATIBHICTD 32 MOPYIICHHS BUMOT KapaHTHHY IMOPYIITYOTh TPUHITUITHA POTOPIIKHHOCTI Ta He-
BIJIBOPOTHOCTI aJIMiHICTPaTHBHOI BiJIIIOBIIATBHOCTI.

Cran onpanroBaHHs. [TuTaHHS NPUHIUITIB aIMIHICTPATUBHOI BiJIMOBIIATBHOCTI OyJIO MPEIMETOM J0-
cmimkenns T.0. Konowmienp, FO.B. Kononenko, €.B. Kypianoro, O.B. Jlerkoi, O.B. ITanacrok, C.B. Illepuyk
Ta THIINX.

MeTor CTATTI € aHaNI3 MPHUHIUIIB MPOMOPIIIHHOCTI Ta HEBIJBOPOTHOCTI aMIHICTPATHBHOI BiJIIOBI-
JaTBHOCTI B KOHTEKCTI MOPYIICHHS PaBIJI KAPAHTHHY.

Buxnan ocHoBHOro Marepiany. He 3Bakaroun Ha Te, IO MPHUHIIAITN € BaXIUBOIO KATETOPI€IO aIMiHi-
CTpPaTUBHO-IIENIIKTHOTO 3aKOHOAABCTBA, BOHH TaK 1 HE OTPHMAJIX CBOTO 3aKpimieHHs B Kogekci Ykpainu mpo
aaMiHicTpaTHBHI mpaBomopymreHHs (1ani — KYnAIT). Sk 3a3nagae 3 mporo npusony O.B. Jlerka nmpuHImmm
IHCTHTYTY aIMIHICTPATHBHOI BIIMOBITAIBHOCTI: 1) (OPMYIOTHCS 3 METOKO 3a0€3MeUeHHS TpaB i CBOOO/ JItO-
IIFHU Ta TPOMaIsTHUHA 1 HOPMAJIbHOTO (PYHKIIOHYBaHHS TPOMAJISTHCHKOTO CYCITUTBCTBA Ta ICPIKaBH; 2) yCTa-
HOBJIIOIOTH KEPiBHI 3acaIi-HACTaHOBH, IO BU3HAYAIOTH HAMBaXKITUBIIII [TpaBUIIa, 32 SIKUMH 3IIHCHIOETHCS Ta
OPraHi3y€eThCs MISUTBHICTD Cy0’ €KTIB aJIMIHICTPATHBHOTO MpaBa; 3) XapaKkTepU3yThCs POTPECUBHICTIO, 3a-
CBIJIUYIOTB 17I€aJIbHI [Tl YMOB Cy4acHOCTI OCHOBOIIOJIOXHI 3aCa/IM TIOBEAIHKH CY0’ €KTIB aIMIHICTPATHBHOTO
paBa, sIKi € peajbHO TOCSHKHUMHU; 4) HAIpaBIICHI Ha 3alIOBHEHHS MPOTAINH Y YUHHOMY 3aKOHOIABCTBI [5,
c. 74]. 10.B. Kononeko monae, o MpUHIHAITN aMIHICTPATHBHOI BiAIIOBITATEHOCTI € BATOMUMH OKA3HHUKA-
MU e(DeKTHBHOCTI peaizallii HopM aJMiHICTPaTHBHO-AETIKTHOTO IpaBa B YkpaiHi [3, c. 82—86]. B cBoto yep-
ry O.B. Ilanacrok 3a3Havae, M0 HA OCHOBI TPUHIIMITIB aAMIHICTPATHBHOI BIJMOBIJAIBHOCTI 31HCHIOETHCS
pO3po0Ka Ta peaizallisi KOHKPETHUX aJIMIHICTPAaTHBHO-ICTIKTHUX HOpM [6, ¢. 12].

Mu miaTpuMyeMO TaKy TOYKY 30pY 1 BBRKAEMO, 1[0 MPUHIIMITA aJMIHICTPATHBHOI BiOBIJAIBHOCTI €
KITFOUOBOIO KaTeropi€ro U pO3YMIiHHS ii 3MICTY, a TAKOXK MAarOTh BaroMe MPaKTUYHE 3HAYCHHS IS [IPaBo-
3aCTOCYBaHHS Ta NpaBopeaizailii. BBaxkaemMo, 10 MPUHITUIK 8 IMiHICTPaTHBHOI BiIMOBINAIBHOCTI ITOBUHHI
OyTu BH3HaueHi Ta 3akpimieni B KYnAIL

3BakarouM Ha 3arayibHe 3HAYCHHS IPUHIIHIIB, IPOIIOHYEMO PO3IIITHYTH 0COOIMBOCTI MIPHUHIIMIIIB IIPOIIO-
PIIHHOCTI Ta HEBIBOPOTHOCTI aIMIHICTPATHBHOT BIMOBIAAILHOCTI HA MIPHUKIIA1 MOPYIICHHS TPABKJI 00
KapaHTHHY Jroneit. Tak, Xxapakrepusyroun mpuHimi npomopuidaocti C.B. Hlepayk nwmme, mo e yHiBep-
CaJIbHHI TIPHUHIUII [IPaBa, SIKUI peati3yeThCsl B PI3HUX TaTy3sX MpaBa K IMPUHIUN OalaHCyBaHHS (IOTpH-
MaHHs1 0aJlaHCy MK MPUBATHUMH Ta ITyOIIIYHUMHE IHTEpECaMH), TaK 1 IK IPUHIUI IPAaBOOOMEKESHHS (PO3yM-
HUM CIIiBBIIHOIICHHSIM MDXK JISTITHMHAM OOMEKEHHSIM IIPaB JIOAWHU Ta METOIO, Ky HEOOXiTHO JOCSTTH,
3aCTOCOBYIOYH Take oOMeskeHHs) [12, ¢. 107].

Ham3BuuaiiHo sickpaBo Taka ABOCKIAIOBA CTPYKTYpa MPUHIUITY MPOIIOPIIIHHOCTI MPOSBISIETHCS Y BCTa-
HOBJICHHI aJIMiHICTPaTHBHOI BINMOBITaMBHOCTI 32 MOPYIICHHS IPaBIJI KapaHTHHY. AJDKe camMe TyT HeoO-
X1JIHO JOCATTH OaslaHCy MiX 3amo0iraHHsSM TOIIMPEHHIO TMaHAeMIl Ta 3aXHCTOM 370pPOB’Sl HACCICHHS (K
myOJITYHUM 1HTEPECOM) Ta IPUBAaTHUMU iHTepecaMu 0COOM, aJIeKBaTHUM pearyBaHHSAM JIep>KaBU Ha Hempa-
BOMODHI i1 a0u 3aro0irTy HacTyHIM HenpaBOMOPHIN MOBEAIHLII.

V¥ IlocranoBi Bonogumup-BoauHcbkoro Mickkoro cyny Bomunacbkoi obnacti Big 6 TpaBua 2021 poky
Ne 154/1312/21 npo npuTATHEHHS A0 aAMIHICTPaTHBHOI BiAMOBinaNbHOCTI 32 4. 1 ct. 44-3 KYnAIl, cynns
3a3HAYUB, 10 IPUHIINI MPOIOPIIHOCTI CIIPSIMOBAHUI Ha 3a0€3MIEUCHHS Y IPABOBOMY PETYIIIOBAHHI PO3YyM-
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HOTO OallaHCy MPUBATHUX 1 IMyOIIYHUX THTEPECIB, BIAMOBIIHO JIO SKOTO Il OOMEXESHb IIPaB MalOTh OyTH ic-
TOTHUMH, & 3aCO0H 1X JIOCATHEHHS OOTPYHTOBAaHUMH 1 MiHIMaJIbHO OOTSKIIMBUMHU IS OCI0, Yui mpaBa oOMe-
JKYFIOTBCS, IO JTO3BOJISIE JIOCSATTH PO3YMHOTO CIIBBITHOIIICHHS MIXK IIJIIMH JICP)KaBHOTO BIUIUBY Ta 3ac00aMu
iX JocsSTHeHHs. MeTa IpolecyallbHuX Jii Ma€ OyTH CYCITUILHO BaroMolo, JUIS JIOCSTHEHHS MEBHOI METH
OpTaHU BJIAJH HE MOXYTh HAKJIaJaTH Ha TPOMAJISTH 3000B I3aHHS, SIKi ICPEBUIIYIOTh YCTAHOBJICHI MEXi He-
00XiJTHOCTI, a 3aci0 JOCATHEHHS CYCITIJIbHO BaroMoi METH Ma€ OyTH HaMEHIN OOTSKITMBHUM JIJIS JTFOJIMHU B
KOHKpeTHHX ymoBax [11].

TecT Ha NPOMOPLIWHICTH OXOILIIOE TPU KPUTEPIT: TO-TIepIire, 3aci0, MpU3HAYCHUN I JOCITHEHHS METH
BJIaJIM, TIOBHHEH ITIJIXOAMTH JUIS TOCSTHEHHS II€T METH (JIOPEUHICTH ), TO-APYTe, 3 YCIX MiIXOASIINX Ma€e OyTH
0o0paHo ToM 3aci0, sSIKUii HAHMEHIIIO MIpOI 00OMEKY€e MpaBo MPUBATHOT 0cOOU (HEOOXITHICTE); MO-TPETE,
30MTOK MPHUBATHIM 0c001 BiJi 0OOMEXKEHHs ii ipaBa MOBUHEH OyTH MPOIOPIIHHIA BUTO/II YPSIY OO TOCST-
HEHHS MOCTaBJICHOI MeTH (TIPOTOPLIKHICTD Y By3bKOMY ceHci) [13, c. 61].

B Toif ke uac, Ha Hallle TIepEeKOHAHHSI, TOPYIICHHS MPUHIIMAITY MPOMOPIIIHHOCTI B aJIMIHICTPATUBHIHN BiJI-
MOBITAJILHOCTI 3a MOPYIIECHHSI BUMOT KapaHTHHY MPOSBISETHCSA Y HAIMIPHUX CAHKIISX Ta HEJOCTATHIN iX
mudepentiamii. Sk mume T.O. Konomoers anMiHiCTpaTUBHE CTATHEHHS — 11€ 3aXij] a/IcKBaTHOT peakilii jaep-
JKaBW HA BYUMHCHHS JICTIIHKBEHTOM ((DI3UYHOIO YU FOPUIMYHOIO 0CO0Y) aJIMIHICTPATUBHUX JCTIKTIB 13 aKIICH-
TOM SIK Ha MaiiHOBI ((piHAHCOBI1) 0OMEKEHHS ITPaB, PABOMOYHOCTEH, TaK i BIUIMB Ha caMy 0Cco0Y, 11 IICUXIKY,
11 moBeniHky [2].

EdexTuBHICTD aMiHICTpAaTHBHOT BIAMOBIJAIBHOCTI MPSIMO MPOIOPIIIHO 3aJICKUTh BiJl J0Ope MpOIH-
CaHMX y 3aKOHOJIABCTBI, aKTyaJbHHX, JIEBUX aIMIHICTPATMBHUX CaHKIIIH, 3 OMHOro OOKy. 3 iHIIOro OOKYy
BiJl OCBIYEHOCTI, 3aKOHOCIYXHSHOCTI CycITijibcTBa. KapaibHa MeTa aiMiHICTpaTHBHUX CTATHEHB XapaKTepH-
3y€TBCSI: 3aCTOCYBAHHIM J0 0COOM 3aXOIy aaMiHICTPaTHBHOI BiAMOBITANBHOCTI (T1030aBI€Hs MOPAIBHOTO,
MaifHOBOTO Ta OpraHi3aIiifHOTO XapakTepy), MO0 BiAIOBIIa€ MIPUHIUITY CIPABEUTUBOCTI CTATHEHHS, CTyIIC-
HIO 1 XapaKTepy CyCHUIFHOI HeOe3MeKH BYNHEHOTO MTPOTUIIPABHOTO JisTHHS; IPAaBOBUMHE 3aCO0aMH peaJizamii
KapaJibHOT (DYHKIIIT € 3aX0/IM aJIMIHICTPATUBHOI BIIIMOBIAILHOCTI; HACIIIKOM peati3allii KapaiabHOT PyHKIIIT
€ (dakT TOoro, MO JICTIKBEHT BIIYYB Ha cO0I CHITY JepKaBHOTO MPUMYCY Ta BiJIOYB 4H BiJIOyBae aMiHICTpa-
THUBHY BiJIOBIJIAIBHICTS [7, ¢. 128].

€.B. KypiHHHIA 3 IbOTO MPUBOJAY 3a3HAYMB, IO CUTYaIlisd 3 HEMOMIPHUMH pO3MipaMu aJIMiHICTpa-
THBHHUX MITpadiB, mepeadadeHuX caHkKIisMu cT. 44-3 KVYnAIl, ykoTpe mepekoHye Hac y HOIIbHOC-
Ti BUBQXXCHO ¥ BIJMOBINAIBHO CTABUTHCS JO BUKOPHUCTAHHS 3HAYHOTO TMOTCHINANTY aJIMiHICTPAaTUBHUX
CTSTHEHb, 30KpeMa i mrpady. He ciin HecBO€9acHICTh OKpEMUX YPSAOBHX YIPABIIHCHKUX KPOKIB, IO
MpH3BeJa 10 CyTTEBOTO YCKIATHEHHs CHTYalil 3 KOpOHABipycoM B YKpaiHi, HaMaratucsi KOMIEHCYBa-
TH HAJMIPHUM 3aCTOCYBaHHSM MPUMYCOBHX 3aXOMIB Y BUIISAII MITpadiB. COIiaJbHOTO HANPYyKECHHS,
MIOCTA€ BUCOKA UMOBIPHICTh OTPUMATH 30BCIM HEOUiIKYBaHHM, MPOTHIC)KHUN ITOYaTKOBIM HaMipam pe-
synbTat [4, c. 147].

B cBoro uepry O.M. Bainyiiko B pe3ynbrati aHamizy caHkilii cT. 44-3 KYnAIl, BUSBUB HACTYITHI HEITOJIKH:
1) HaaMipHA CYBOPICTh po3MipiB mTpadiB I OKPEMHUX KaTeropii rpomMajsaH; 2) ii Oe3aibTepHaTHBHUEN Xa-
pakTep, OCKIJIbKH CaHKIIIS Ii€l CTaTTi, KpiM ITpady, He nepeadadae Oyab-sKUX IHIIMX BUIIB aIMiHICTpaTHB-
HUX CTSATHEHb; 3) BICYTHICTh HaJEKHOT ArdepeHIianii aiMiHICTPpaTHBHOT BIIMOBIIaILHOCTI 3a MPABONOPY-
mieHHs1, nependadeHi ct. 44-3 KYnAll; 4) HaOmmkeHiCTh MipH CTATHEHHsI, iependadeHoro cT. 44-3 KYnAIl,
JI0 pO3MipiB MMOKapaHsk, nependadenux cr. 325 KK Ykpainu [1, c. 42].

Baxko He MOTOJMTHCS 3 IIMMU TBEP/KCHHAMHU, ajike caHkiis 4. 1 cT. 44-3 KYnAIl nependavae mrpad
B1JT OJHI€T JIO IBOX THCSIY HEOIOJATKOBYBAHUX MIHIMYMIB JIOXOJIiB IpoMa/isH, a 1ie Bia 17000 mo 34000 rpH.
Taka mina, 11t IPUKITaNY, 3a epeOyBaHHs Ha BYJIUIL O0e3 JOKYMEHTIB, a00 0€3 JOKYMEHTA, IO MiATBEPIKYE
BaKI[MHAI[II0, HAa HAI [TOIVISII € HECIIBMIPHOIO 3 MPOCTynKoM. Kpim Toro, Ha Haille epeKOHAHHS CIIPUSTH-
M€ BJIOCKOHAJICHHIO aJIMiHICTPaTUBHOI BiIOBIJATBHOCTI audepeHIialis cankmii crarti 44-3 KYnAIl Ha
mrrpadu s TpOMaIsTH Ta FOPUANIHUX 0Ci0.

3ayBa)KMMO, 10 OUTBLIICTh CYAJIB JOTPUMYIOTBCS TAKOi X MO3HUINT 1 B TIepeBaXkHil OUTBIIOCTI BUMAI-
KiB 3BUIBHAIOTH 0COOY BiJ BIAMOBIAAIBLHOCTI B 3B’ 13Ky 3 MaJIO3HAYHICTIO JTiSTHHS 200 X OOMEKYHOThCS yC-
HUM 3ayBa)KCHHsIM. Tak, 3TiJIHO MPOTOKOIY MPO aJMIHICTpaTHBHE MpaBomnopymieHHs cepii BAb 635130 Bin
12.05.2021, 12.05.2021 6nusbko 20 roa. 20 xB., OCOBA 1 3HaxoauBCs B MAapKOBiK BiAMOYMBAIBHINA 30HI
no Byn. HaGepexHna B M. PiBHe, 0e3 3aXMCHOI Macku Ta JOKYMEHTIB, K1 IOCBIIYYIOTh HOro ocoly, yum
nopymuB 1. 1, 2 . 2 [ToctanoBu KMV Ne 1236 Bix 09.12.2020 poxy. [dii OCOBA 1 xBanidikoBaHi
4. 1 ct. 44-3 KYnAll, sk nopyueHHs npaBui mojo0 kapantuny moaei. Cyn suznaB OCOBA 1 BUHHUM y
BUMHEHHI aJMiHICTpaTUBHOIO NpaBONOpyILeHHs, nepeadaueHoro 4. 1 cr. 44-3KYnAIl. Ha mincrasi ct. 22

71



Cepis [TIPABO. Bunyck 73: wactuna 2

KVYnAlIl, 3sinparB OCOBA 1 Big anMiHICTpaTHBHOT BiNOBIaIBHOCTI 3a 4. 1 cT. 44-3 KYnAII, oOmexuBs-
IIUCh YCHUM 3ayBaskeHHsM [ 10].

OTtox, po3mip caHkiiid y crarti 44-3 KYAIl motpeOye neperisay, OCKIIBKH He BiOBIA€ TPUHITHITY
MIPOTIOPIIHOCTI aIMIHICTPATHBHOT BIIMTOBITATLHOCTI, € HECIIBMIPHUM 3 METOXO, SIKOT TOTPIOHO JTOCSITTH.

[Ile oHUM BaXXITMBUM PUHITMIIOM aIMIHICTPATHBHOT BIAMOBIAAILHOCTI € TIPUHIIMIT i1 HEBITBOPOTHOCTI.
[TpuHIMTT HEBIIBOPOTHOCTI aIMiIHICTPATHBHOI BIJIOBIJAILHOCTI TIOJISITAE B TOMY, IO B iealii KovkHa oco0a,
sIka BUYMHIJIA TIPABOTIOPYIICHHS TIOBHHHA TIOHECTH Kapy y BUIVIAI aaMiHICTPaTHBHUX CTATHEHB. He cexper,
0 aJIMIHICTPATUBHUK MTPOCTYIIOK, HA KU JiepKaBa He Bijpearysalia IpU3BOIUTH JI0 O€3KapHOCTI, HE BiJl-
HOBITIOE COITIAJIbHY CITPABEUIMBICTh, & TOMY 320X0UY€ThCSI HEITPABOMIpHA TIOBE/TIHKA.

Jlist mpUHIIMTY HEBiIBOPOTHOCTI 3aJICKUTh B OCHOBHOMY BiJl 3JIar0JUKCHUX JIii KOMIIETEHTHUX OPTaHiB,
npogecionaliaMy iX CHiBpOOITHHKIB, SKi YIIOBHOBaXCHI MPUTITATH JIO BIAMOBIAAIBLHOCTI 1 3aCTOCOBYBATH
CaHKIIi1, mepe0adyeHi YHHHUM 3aKOHOJIABCTBOM YKpaiHu. BiJcyTHICTE peakilii MpaBOOXOPOHHOT CHCTEMHU Ha
aJIMIHICTPATUBHHUK TPOCTYIOK MPU3BOIUTH 10 OS3KAPHOCTI, SIKa CBOEIO YEPro0 CIIOHYKAE 0CI0 MPOJOBKY-
BaTH BUYMHSATH MPOTUTIPABHI JISIHHS Ta 320X0YY€ 1HITUX 0ci0 70 X BUMHEHHS [9].

B 1pomMy po3pi3i mo/10 MopyIIeHHs BUMOT KapaHTHHY JIFOJICH TakoX iCHye nipobiema. Bona mossrae B
TOMY, III0 CaMe MOPYITHHKH KapaHTHHY YacTO 3aIUIIAI0THCS HE TIOKapaHuMu. JlJis puKITany, He TIpaBUIb-
HE HOCIHHSI MACKH YH ii BIJICYTHICTh 200 HEJOTPUMAHHS BIAMOBITHOT JUCTAHINT Y Tepio, KOJH 1ie Oyiio
000B’s13K0BO OyiTa HaJ3BHYAIHO MOMIHPEHIM IPOCTYIIKOM, SIKUI 9acTo 3aJHIIaBcs 0e3 yBaru MpaBOOXo-
POHIIIB.

Meroau TisUTEHOCTI TOMIIIT TaKoXK pisHWIHCS. «CIIOYaTKy BOHH HATOJNONIYBAIN HA TOMY, IO MTIEHO KOH-
TPOJIIOBAaTUMYTh BUKOHAHHS KapaHTHHHAX OOMEKEHb Ta JKOPCTKO pearyBaTUMyTh Ha iX mopymeHHs. [lotim
MOJIICHCHKI IMiIKPECITIOBAIIH, 10 TOJIOBHUM HAIIPSIMKOM iXHBOT poOOTH Yy 3amo0iraHHI KOPOHABIpyCy € He
MMOKapaHHs, a TIONEePeHKEHHS. A 3apa3 HEPiIKO TOBOAWUTHCS UyTH W OaYHTH, SK MPABOOXOPOHIII HA MiCI[IX
TOBOPATH TIPO T€, [0, MOBIIAIB, YPSI0Ba IIOCTAHOBA MPO KapaHTHH — 1€ PEKOMEH/AIlis, a He BUMoray [8] —
MUIIIe Y OJIHIN 13 cTaTTero. BapTo miIKpecnTy, 10 TaKUK HETTOCITITOBHUM IMiJIX1]T TAKOXK ITiIPUBAE JIOBIPY 10
BBE/ICHIX OOMEKEHb.

BucHoBKH. BpaxyBaHHS NPUHIMITIB MPONOPIIIHHOCTI Ta HEBIIBOPOTHOCTI aJMIHICTPATUBHOI BiJIOBI-
JaTBHOCTI CIIPUSTHME BIOCKOHAICHHIO aIMiHICTPAaTUBHOI BiJIIOBINATEHOCTI 32 TIOPYIICHHS TPaBIII KapaH-
TUHY. Po3MipH caHKIIi# TOTpeOyIOTh Meperisiny, a JisUTbHICTh OPTaHiB, YIOBHOBAYKEHHUX PO3IIISIAATH IIUTAHHS
PO TPUTSTHEHHSI 10 BiNOBIANTBHOCTI 3a CT. 44-3 KYnAII mocmitoBHOCTI Ta Jiif B MeXax 3aKOoHY.
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3APYBDKHUW OOCBIA 3ABE3NEYEHHA EKOHOMIYHOT BE3NEKU OEPXXABU
NMPABOOXOPOHHUMU OPTAHAMMU

MopryH H.C.,

KaHOudGam ropudUYHUX HayK, OoueHm,

rnpoghecop kaghedpu eKoOHOMIYHOI 6e3rneku ma iHaHCO8UX PO3CidysaHb
HauioHanbHoi akademil HympiwHix crpas

Mapuyeecnkuti C.B.,

KaHOuOGam rpUOUYHUX HayK,

doueHm Kaghedpu eKoHoMIYHOT be3rneKku ma ¢hiHaHco8UX pPo3cidysaHb
HauioHanbHoi akademil HympiwHix cripas

Llles4yk O.0.,

KaHOudGam ropudUYHUX HayK, OoUueHm,

doueHm Kaghedpu eKoHoMIYHOT be3rneKku ma ¢hiHaHCco8UX pPo3CidyeaHb
HauioHanbHoi akademil HympiwHix cripas

Mopryn H.C., MapueBcbkuii C.B., llleBuyk O.0. 3apy06ixnuii 1ocBin 3a0e3neueHHsi eKOHOMIYHOT
0e3MeKH epKaBH MPABOOXOPOHHUMHU OPraHAMH.

VY crarTi DOCHDKY€EThCs 3apyOiKHUN J0CBiA 3a0e3MMeUeHHs] eKOHOMIYHOI Oe3NeKH JIepyKaBu MpaBo-
OXOPOHHHMMH OpraHaMu. AKTyalbHICTh 0OpPaHOI TEMH MOJATa€ B TOMY, 10 B YMOBaX BiliCbKOBOTO CTaHy
KpaiHM 3arOCTPIOETHCSI TIPOOIeMa PO3BUTKY €KOHOMIKH JIEpKaBH, & 0COOJIUBO 1i 30BHIIIHBOTO 1 BHYTPIII-
HBOTO 3aXHUCTY. 3aBIsSKH ¢(EKTUBHIN JISUTBHOCTI MPABOOXOPOHHUX OpPraHiB y 3a0e3NeueHH] eKOHOMIUHOT
Oe3IeKH IepKaBH BiJIOYBAETHCS CITOBIILHEHHS MPOIIECIB BUMYIIICHOTO 3HMKEHHS PIBHSI €KOHOMIKH KpaiHH
Ta OTMOCEPEIKOBAHO, HACKLIBKH 11€ MOKIINBO, PO3BUTOK EKOHOMIKH y TaKHi HaCKIaAHUI nepioa. MeToro
CTaTTi € (POPMYBaHHS PEKOMEHJIAIlIN, SKI CIPUATHMYTh ¢(DEKTHBHOMY BUKOHAHHIO CBOIX (DyHKIIIH mpa-
BOOXOPOHHUMH OpraHamMi YKpaiHu B 3a0e3leueHHI eKOHOMIYHOT O€3MeKH JIepKaBU HA OCHOBI BUBYCHHS
3apyOikHOTO JoCcBiny. JlocArHEeHHS i€l METH 3yMOBHIIO HEOOXITHICTh BHKOHAHHS TaKKMX 3aBJIaHb: TpOaHa-
Ji3yBaTy mpalli BITYM3HSIHUX Ta IHO3EMHUX BUCHHX 3 03HAUYCHOI TEMATUKHU, PO3IIISIHYTH 3apyOiXKHUI 10C-
BiJ] 3a0e3MeUCHHST EKOHOMIYHOT O€3MeKH MPAaBOOXOPOHHUMH OpraHaMi OKPEMHUX KpaiH. MeTonomoriaHui
IHCTpYMEHTapiit 00paHo BiJMOBIIHO JI0 IOCTABJICHOT METH, crienn(iku 00’ €KTa i IpeIMeTa 10 CITi JKCHHS.
30kpema, OyJI0 3aCTOCOBAHO TaKi 3arajibHOHAYKOBI METOAM: aHai3 (B YaCTHHI BU3HAYCHHS CKIIQJOBHX
C€KOHOMIYHOI Oe3IMeKH), y3arajabHeHHs (i Jac JOCIIDKCHHS 3apyOiHOTO TOCBIMY 3a0e3MeUYeHHS eKO-
HOMIYHOT O€3IeKH Ta 3 METOK HaJlaHHS PEKOMEHJIAIliN), AeayKIii (i1 yac HaJlaHHsS PEKOMEHAIIM, K1
HarnpaeJeHi Ha e(DEeKTHBHICTh BUKOHAHHS CBOiX MOBHOBa)XKEHb IpalliBHUKaMH BrOpo eKOHOMiYHOT Oe3re-
K1 YKpaiHu, BpaXxOBYIOUM 1HO3eMHHUH MOCBiT). Takok 3acTOCOBaHI 1 creliajdbHI METOIU JIOCIIKSHHS,
30KpeMa, TIOPIBHIILHO-NPABOBUH (MM Yac aHalidy 3apyOidkHOTO JOCBIAY OKpeMHX KpaiH). Ha mimcraBi
BUBUCHHS MPAllb BICHUX Ta aHaNi3y 3apy0i’KHOTO TOCBily aBTOp HaJaB Taki peKOMEH/AIIil: nepeadadynTu
y 3akoHi Ykpainu «IIpo HamioHansHy Oe3MeKy» JI0 TepesiKy OpraHiB CKJIaay CEeKTopy Oe3rneku i 000poHU
TakoXk 1 bropo exoHOMiuHOT Oe3nekn YkpaiHu; BHeCTH 3MiHM 10 Ykasy [Ipe3unenra Ykpainu Ne 347/2021,
3aKPINUBIIM | 1HII HAPSMH 3a0€31eUCHHST eKOHOMIUHOT Oe3IeKH JepKaBu, a came: ieMorpadiuHy, eHep-
reTUYHY, IPOAOBOJIBYY Ta COlialbHy Oe3neku; nependauntu y 3akoHi Ykpainu «IIpo Bropo ekoHOMiuHOT
Oesneku YkpaiHu» 000B’S30K pOTalliil KepiBHOT JIAaHKH [[bOTO OPraHy Ta MEXaHi3M HOro MPOBEACHHS Yy
BITOMYHX MPAaBOBUX aKTaX; HaJaTH ITOBHOBAKEHHS NpalliBHUKaM BIOpo ekoHOMiYHOi Oe3mexn YKpainu
010 MOXJIMBOCTI aHai3y BHUTpAT JCPXKABHOTO Ta MICIIEBHUX OIOMKETIB, PyXy BHYTPIIIHLOJCPIKABHUX
I'POIIOBHX MOTOKIB Ta (DiHAHCOBUX PUHKIB.

Karwuosi cioBa: exonomiuna Oe3neka; bropo exoHoMiwHOI Oe3nekn YipaiHw; HalliOHAJIbHA Oe3IeKa;
KpUMIiHAIIbHI TIPaBONOPYIICHHS; (piHaHCOBA Oe3MeKa; 3apyOiKHUI TOCBIIL.

74



HayxoBwii BicHuk Ykroponcskoro Hamionansaoro Yuisepcurety, 2022

Morhun N., Marchevskyi S., Shevchuk O. Foreign experience of providing economic security of the
state by law enforcement agencies.

The author examines the foreign experience of ensuring the economic security of the state by law
enforcement agencies. Topicality of the discussion lies in the fact that in the conditions of the country’s
military state, the problem of the development of the state’s economy, and especially its external and internal
protection, is becoming more acute. Through the effective activity of law enforcement agencies in ensuring
the economic security of the state, the processes of forced decline in the level of the country’s economy
are being slowed down and indirectly, as much as possible, the development of the economy in such very
hard time. The purpose of the article is to formulate recommendations that will contribute to the effective
implementation of their functions by law enforcement agencies of Ukraine in ensuring the economic security
of the state based on the study of foreign experience. Achieving this goal made it necessary to perform the
following tasks: to analyze the works of domestic and foreign scientists on the chosen problem, to consider
the foreign experience of ensuring economic security by law enforcement agencies of individual countries.
The methodological toolkit was chosen in accordance with the set goal, specifics of the object and subject
of the research. In particular, the following general scientific methods were applied: analysis (in terms of
determining the components of economic security), generalization (during the research of foreign experience
in ensuring economic security and for the purpose of providing recommendations), deductions (when
providing recommendations aimed at the effective performance of their powers by employees Bureau of
Economic Security of Ukraine, taking into account foreign experience). Special research methods are also
applied, in particular, comparative legal research (during the analysis of the foreign experience of individual
countries). Based on the examination of the works of scientists and the analysis of foreign experience, the
author made the following recommendations: to include the Bureau of Economic Security of Ukraine in the
Law of Ukraine «On National Security» the list of bodies of the security and defense sector; to amend to the
Decree of the President of Ukraine No. 347/2021, enshrining other areas of ensuring the economic security
of the state, namely: demographic, energy, food and social security; to provide in the Law of Ukraine «On
the Bureau of Economic Security of Ukraine» the obligation of rotations of the management of this body and
the mechanism of its implementation in departmental legal acts; to empower the employees of the Bureau of
Economic Security of Ukraine regarding the possibility of analyzing the costs of state and local budgets, the
movement of intrastate cash flows and financial markets.

Key words: economic security; Bureau of Economic Security of Ukraine; National security; criminal
offenses; financial security; foreign experience.

[ocTranoBka npodjaemu. B MupHwuii yac nuTaHHS PO3BUTKY €EKOHOMIKM KpaiHH MOCiae OJHE 3 HalBaX-
JIUBIIINX MICLb Cepell HU3KH 3aBJaHb KOXKHOI Jiep>KaBH, IPOTE B yMOBAX BilHU, SKIIIO0 BOHO 1 BTPAua€e CBOIO
HEpIIiCTh, TO He IepecTae OyTH aKTyalbHUM. 3arajbHOBIIOMO, 110 B YMOBaX BOEHHOTO CTaHY KOXKEH IHCTUTYT
JIep>KaBU MPaLloe Ha MAKCUMYM CBOIX MOXKJIMBOCTEH. YKpaiHa, HaXkasb, 3iITOBXHYIACS 3 TAKUM JJOCBIZIOM.
be3yMOBHO, KIIOYOBUM 3aBAAaHHIM HAIIOI KpaTHU € EpEeMOora Hajl BOPOIOM Ta 3BIIbHEHHsI BCIX OKYTIOBAHUX
TepuTOpiil. 3aa7s floro BUPIIIEHHS KOXKEH IHCTUTYT AEpKaBH Mae MpAIfoBaTH J0CKOHANO. IlepexkoHaHi, He
MEHII BaXJIUBUM € 1 3a0e3M1eueHHs] eKOHOMIUHOT O€3MEeKH Jep KaBU IPAaBOOXOPOHHUMH OpraHaMH YKpaiHH.
Came BiJ iX poOOTH HaNpsIMy 3aJICKUTh CIIOBUTLHEHHS MPOIECIB BUMYIIICHOTO 3HM)KEHHS PiBHS €KOHOMIKU
KpaiHU B YMOBaX BOEHHOTO CTaHy Ta OIIOCEPEAKOBAHO, 3a0€3MeUeHHs B IEBHIN Mipi, HACTIJIBKH 1€ MOXKJIUBO,
PO3BUTOK €KOHOMIKH y TaKUH HaCKJIAQAHUI Mepio.

MeTo10 HAYKOBOY CTATTi €: HAJAaHHSA PEKOMEHJAMil, 1[0 CIPUSITUMYTh ¢(DEKTHBHOMY BUKOHAHHIO CBOTX
(yHKIIH TPaBOOXOPOHHUMH OpraHaMi YKpaiHU B 3a0€3MEeUCHHI CKOHOMIYHOT O€3MeKH Aep>KaBH HAa OCHOBI
BHBUCHHS 3apyODXXKHOTO JOCBiTy. 3aBAAaHHS: MPOAHANI3yBaTH Mpalli BITYM3HSHUX Ta IHO3EMHMX BUCHHX 3
O3HAUCHOI TEMATHKH, PO3MISHYTH 3apyOilKHUI JOCBif 3a0€3MeUeHHs] EKOHOMIUHOI O€3MeKH MPaBOOXOPOH-
HUMHM OpraHaMH Takux JepkaB sk: Kutaiiceka Haponna Pecmy6nixa (KHP), Cnomyueni HItatn AMmepukn
(CIOA), Itaniiiceka PecryOmika (Itamis).

Bukaan ocHoBHoro marepiany. Binnosinno 1o 4. 3 cr. 3 3akony Ykpaiau «[Ipo HamioHansHy Oe3me-
Ky YKpaiHuw» OfHHMH i3 (QyHIaMEHTaIbHUX HAlllOHANIBHUX iHTEpeciB YKpaiHU €: cTanuii pO3BUTOK HAIlio-
HAJIBHOI €KOHOMIKH, TPOMAASIHCBKOTO CYCIIJILCTBA 1 JCPKaBH JUIsl 3a0€3MCUCHHS 3pDOCTAHHS PiBHS Ta SIKOCTI
JKHUTTSI HACEJICHHS, a TAKOX IHTerpaiis YKpaiHH B €BpPOINEHCHKUI MOMITUYHNIN, EKOHOMIUHUH, Oe3nexoBuit
1 mpaBoBHi TpocTip. A y 4. 4 cT. 3 11b0ro 3aKOHY 3aKpIMJICHO, IO «Jep:KaBHA MONITHKA y cepax Haiio-
HaJbHOT Oe3MeKH 1 00OPOHU CIPAMOBYETHCS Ha 3a0€3TMEYEHHS BOEHHOT, 30BHILTHBOMOMITHYHOI, JepKaBHOT,
CKOHOMIYHOI1, iH(popMaLiifHOi, eKOJIOTiuHOI Oe3mekn, Oe3MeKu KPUTUUHOI 1H(PACTPYKTypH, KibepOesneku
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VYkpainu Ta Ha iH0M i1 Hanpssmuy [1]. Le cBimauTh mpo Te, 110 3a0e3MeYeHHs] eKOHOMIYHOT O€3IEeKH € OTHUM
13 KITFOYOBUX 3aBIAHb ACPKaBH.

[TyHKT 66 3aKTHOUHUX MONIOXKEeHb YKasy [lpesunenta Yipaiau Ne 392/2020 «Ilpo pimennst Paxu Hario-
HaJBHOT Oe3neku 1 06oponn Ykpainu «IIpo Crparerito HallioHaJIbHOT Oe3NeKH YKpaiHm»» repeadadae, 1o
st CTpaterisi «€ OCHOBOIO JIJISl pO3pOOJICHHS JIOKYMEHTIB MO0 TUIAHYBaHHS y cdepax HallioHaJIbHOI Oe3-
MeKH 1 000POHM, SKI BU3HAYATHMYTh MUIAXH Ta IHCTPYMEHTH ii peaizamii» [2], cepell sKUX BHU3HAueHa 1
Crpareris eKOHOMIYHOT OC3IEeKH.

3rigHo 3 1. 5 po3nury 2 Hakazy MiHicTepcTBa €KOHOMIYHOTO PO3BUTKY 1 TOPTiBIi Ykpainu «IIpo 3a-
TBEp/DKEHHST METOAMYHUX PEKOMEHIAIIN 010 PO3paxyHKY PiBHS €KOHOMIYHOI Oe3MeKu YKpaiHu», eKo-
HOMIYHOIO O€3IEeKOI0 JIEP)KaBH € CTaH HAIlIOHAIBHOT €KOHOMIKH, KM JIae 3MOTy 30epiraT CTIHKICTb 10
BHYTPIIIIHIX Ta 30BHINIHIX 3arpo3, 3a0e3neuyBaTi BUCOKY KOHKYPEHTOCIPOMOXHICTh Y CBITOBOMY €KOHO-
MIYHOMY CEPEJIOBHIII 1 XapaKTepU3ye 3aTHICTh HAIIOHATHHOI €EKOHOMIKH JIO CTAJIOTO Ta 30aJ1aHCOBAHOTO
3pocranus [3].

OJIHUM 13 KITIOUOBHMX MPABOBUX AKTIB, SIKHH BU3HAYAE CTPATETIYHUN KypC, MPIOPUTETH, IIUJTI Ta 3aBIAHHS
JepxaBu y cepi eKOHOMIYHOT OE3IEKH, a TAKOXK CTaH, BUKJIMKH 1 3arpo3M €KOHOMIYHIN Oe3meri € Yka3
[Ipesunenta Ykpaiau Ne 347/2021 «Ilpo pimienns Pagu HarioHanbHOT Oe3mnekn i 00oporn Ykpainu Bifg 11
ceprast 2021 poky «IIpo Crparerito ekoHOMIUHOT Oe3nekn Ykpaiau Ha nepion 10 2025 poky»» (Yka3 Ipe-
suneHTa Ykpainu Ne 347/2021).

VY posnini 2 Vkasy Ilpesunenta Yipainu Ne 347/2021 BUCBITIIEH] TakKi CKJIa0BI EKOHOMIYHOT OS3IeKH:
(biHaHCOBa, BUPOOHMYA, 30BHINIHBOCKOHOMIYHA, 1HBECTHIIIHHO-IHHOBAIIfHA Ta MaKpOCKOHOMIYHa Oe3Iie-
ki [4]. Xoya y Haka3i MiHiCTepcTBa eKOHOMIYHOTO PO3BUTKY 1 TopriBii Ykpainu «IIpo 3arBepmkenHs MeTo-
IMYHUX PEKOMEHAIIH MO0 PO3paxyHKy PiBHI €KOHOMIUHOI Oe3IeKn YKpalHm» MMepetiK TaKuX CKIaIOBUX
PO3MIMpEeHnH, a/Ke BKITIOYacE e 1 nemMorpadiday, eHepreTHIHy, IPOJOBOIRIY Ta COIiaibHy Oe3mekd [3].
MoskITiBE BUCBITIICHHS HETIOBHOTO MEPEITiKy CKIaIOBUX eKOHOMIUHOT Oe3reku B Ykasi [Ipesuenra Ykpainu
Ne 347/2021 xapakTepHu3y€eThCs MEPIIOUEPrOBICTIO BUKOHAHHS 1HIIKMX 3aBlaHb 70 2025 poky, MpoTe Takui
IIJIX1]], Ha HAIl TIOTJISIII, He € BUIPABIaHUM, aJKe e(PeKTUBHICTh 3a0e3CUCHHs] €KOHOMIYHOT Oe3IeKH 3ara-
JIOM MOXe€ BiJIOyBaTHCh ITICIISI TAKOTO 3a0€3IMEeUCHHS BCIX ii CKIIaIOBUX Y KOMILIEKCI.

[I{omo cy0’ekTiB 3a0e3MeUCHHST HAIlIOHAIBHOI OC3IMEeKH, Y TOMY YHCI 1 eKOHOMIYHOI B YKpaiHi, TO iX
TepeItik TmpencTaBiIeHuit y cr. 12 3akony Yipainu «llpo HamionamsHy Oe3nexy». [IpoTe, mpoBiBImN aHami3
HOPMAaTHBHO-TIPAaBOBUX aKTiB, III0 TOPKAIOTHCS MHUTaHb 3a0e3TeueHHs ekoHoMIuHOI Oe3meku (Yka3 [Ipesn-
nenrta Ykpainu Ne 392/2020, Vkas IIpesuaenra Yrpainu Ne 347/2021 To1i0), BUSSBUIIOCH, 1110 O€3M0CepeIHIM
Cy0’€KTOM y TIPOTHIIT TPAaBOMOPYIIEHHSIM, IO OCATAIOTH Ha (PYHKIIIOHYBaHHS EKOHOMIKH JIEPXKaBH, € HOBO-
CTBOpeHMH opraH — bropo ekoHomiuHoi 6e3neku Ykpainu (BEDB), mo He BU3HaYeHO y CT. 12 BHIIE3raaHoOro
3axkoHy. Came TOMy KITIOUOBY yBary B poOOTi 3BepTaTUMEMO Ha HBOTO.

OcuoBaumu 3aBaanHsMu BEDB, 30kpema, €: BHSBIECHHS 30H PH3HKIB Y cepi CKOHOMIKH NUISIXOM aHa-
T3y CTPYKTYPOBAaHUX 1 HECTPYKTYPOBAHUX JaHHX; 3a0C3IEUCHHs SKOHOMIUHOI Oe3MEeKH AEpKaBH IIISIXOM
3anmo0iraHHs1, BUSBICHHS, IIPUIIMHEHHS, PO3CIiTyBaHH KPUMIHAJIBHUX MIPABOMOPYIICHB, 0 MOCATAIOTH Ha
(YHKIIIOHYBaHHSI €KOHOMIKH JIEp)KaBH; 30MpaHHs Ta aHasi3 iHpopMaIlii mpo MpaBONOPYIICHHS, 10 BIUIU-
BaIOTh Ha EKOHOMIUHY O€3IeKy JepiKaBH, Ta BU3HAYCHHS CIIOCOOIB 3armo0iraHHs X BHHHUKHEHHIO B Maii-
OyTHBOMY; BHSIBJIICHHSI Ta PO3CIiAyBaHHS IPABOIOPYIICHB, [TOB’S3aHUX 3 OTPUMAHHSIM Ta BHKOPHCTAHHSIM
MDXKHApPOHOT TEXHIYHOT JOITOMOTH TOIIIO [5].

HesBakarouu Ha Te, [0 3raJaHuil OpTaH JIMIIEC PO3MOYaB CBOIO MiSUTBHICTD 1 3HAXOMUTHCS HA €Talli CBOIO
poQeciiHOrO PO3BUTKY, BCE K TaKH € IMHTAHHS 10 HOPMATHBHO-IIPABOBOTO 3a0€3MEUeHHs HOro (PyHKIIIO-
HyBaHHs. Hapa3si »xonHa niroya Hopma y 3akoHi Ykpainu «IIpo Bropo exoHomiuHO1 Oe3neku YkpaiHm» He
3aBakae, HapUKIaa, HamioHampHIH MOl po3CiiyBaT HeCIIaTy MOAaTKiB, KBali(ikyBaBIlIHd 11 AK 3710~
4uH, nepexdadenuit crarrero 190 Kpuminaneaoro xonekcy Yipainu (IllaxpaiictBo), abo Ciyx0i 6e3meku
VYKpaiHu BIUIMBATU Ha TiIIPUEMITB, KBaTiPiKyIOUH KPIMiHAIBHE IIPAaBOMOPYIIEHHS 3a cTarTero 258-5 Kpu-
MIHAITBHOTO KoZiekcy YKpainu (DiHaHCYBaHHS TePOPU3MY), Ta MPOBOMUTH y XOIIi HOTO pO3CIiTyBaHHS BECh
KOMIIIICKC 3aXOJiB, ependadeHuii KpumiHaabHUM IponecyalbHIM KOJEKCOM YKpaiHu i 3akoHOM YKpaiHu
«[Ipo omepaTHBHO-PO3UIYKOBY HisUTBHICTEY. TOMY OCHOBHA METa IIbOTO 3aKOHY — OOMEKCHHS i Pi3HUX
MPaBOOXOPOHHUX BiJIOMCTB IO BiJTHOIICHHIO 70 Oi3HECY Iie He J0CATHEHa [6].

Sk cnymno 3ayBakunu B. B. Mupropon-Kaprnosa ta I. B. Mypay, cTannii eKOHOMIYHUNA PO3BUTOK €
TapaHTOM IUTICHOCTI CIUTBHOTU Ta NEPIKaBH, @ TOMY ISl IPOTPECUBHHUX KpaiH €KOHOMIYHHUI CEKTOp € OC-
HOBHMM Y NMUTaHHI JepKaBHOT NOMITHKH [7, ¢. 132]. Came mocmikeHHs 3apyO1>KHOIO TOCBiAY AiSIBHOCTI
[IPABOOXOPOHHUX OPraHiB AONOMOXKeE 3’SICyBaTH HEJOIIKM POOOTH HAIIMX OPTraHiB CEKTOPY Oe3MeKH i iX mpa-
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BOBE 3a0€3IEeUYCHHS Ta HaJJaTH PEeKOMEH/IaIlii, SKi OyJlyTh HarpaBliieHi Ha e(peKTHBHE BUKOHAHHS HUMH CBOIX
(yHKIIIH.

3arajom, HayKOBIll BHJIUISIFOTH TakKi MOJIENI HAI[IOHAIBHOT Oe3MeKH eKOHOMIYHOTO HAIpsIMYy: KHUTalChKa
(HaWBHIATHINIMNA TTPECTABHUK JICPIKAB COIIATICTUIHOTO CETMEHTY); aMepHUKaHChKa (OpiEHTOBaHA Ha MOE-
HaHHS BHYTPIIIHBOT Ta 30BHIIIHBOT BUIIB OC3MEKH); STMOHCHKA (aKIICHTY€E YBary Ha BHYTPIIIHIO COIIaTbHY
0e3MeKy Jep>KaBH); MOJIEII JIepiKaB, sIKi HEIOAaBHO 3100YyITH HE3aJIeKHICTh 1 3MIHIOIOTh HAIPSM CBOTO PO3-
BUTKY [8, c. 376].

Bapto 3BepHyTH yBary, HacamIiepes, Ha JIOCBi 3a0be3rneueHHs] ekoHoMmiuHol Oe3neku KHP. Amke HuHI
KHP nHamaraetbcs 3poOUTH Bee, MO0 cTaTH HAHOUIBIIOW eKoHOMIKoI B cBiTi. Ille 3 2014 p. s mepkasa
BHUIIIIA HA TIEpPIIIe MicIle Y CBITI 3a yacTKoro B cBiToBoMy BBII 3a [TKC (mapureT KymiBeIbHOT CIIPOMOXKHO-
cTi, o Ha 2020 p. ctanoBuB 27804,953 mMupa aMmepukaHChbKUX Aosapis), ooiimomu CIIIA (vacTka y cBiTO-
Bomy BBII 3a ITKC nHa 2020 p. — 20289,987 mipa aMeprUKaHChKUX J0apiB, Ipyre micie B cBiTi) [9, c. 170].

VY KuTaKCBKii NMpaBOBil JOKTPHHI C€KOHOMIYHA Oe3leKka — Iie 3/IaTHICTh 3a0e3IeuyBaTH IMOCTYIOBE
3pOCTaHHS KHUTTEBUX CTAHIIAPTIB YChOTO HACEIICHHS Yepe3 HalllOHAIBHUH eKOHOMIYHUEN PO3BUTOK IpH 30e-
peKEeHHI eKOHOMIYHOT He3alexxHOCTI [8, ¢. 381].

BumnpaBnanum € Te, 10 e(eKTUBHICTh 3a0e3NeueHHs eKOHOMIUHOI Oe3neku KHP HanpsiMy 3a1euTh BiJl
MPOTHIIT KOPYTIIIil, IKa € 11 UM He KIFOYOBOKO 3arpo3010. Y CBOKO 4epry OUIBIIICTh BITYM3HSIHUX Ta 3apyOiK-
HUX BYCHUX CTBEP/DKYIOTh, 110 crcTeMa npoTuii kopyniii y KHP e nieBoto.

Y KHP 3 MeTOr0 KOHTPOIIIO BHCOKOIIOCAIOBIIIB, KpiM LleHTpansHoro koMiteTy KomyHicTHYHOT mapTii i
MiHicTepcTBa KOHTPOITO, OyJ0 cTBOpeHo JlepikaBHE YIpaBIiHHS 3 MPOTHIIT KOPYIIIii, IO ¢TaIo Mpodisib-
HUM OpTaHOM 3 IPOTHIi IbOMY HeraTuBHOMY sBHUITY. Kaaposa nomituka KHP mobynoBana TakuM 9uHOM,
o0 He JaTh KepiBHIM JaHIlI MOXIJIMBOCTI BHKOPHUCTOBYBaTH Bxke c(hopMOBaHi CiyX0O0Bi, Jpy>KHI Ta iHIII
3B’SI3KH [UTSL TIPOBEICHHS HE3aKOHHUX [iil (PEryIsIpHO IPOBOAMTECS poTallist KaapiB). OcoOmuBy yBary B
KHP npunisisirors i (GOpMyBaHHIO Y JCPKaBHUX CIYKOOBIIIB BUCOKAX MOPAJIbHHUX IIIHHOCTEH Ta CTHYHHUX
MIPUHIIMIIB, 1110 HAIIPaBJIeHI Ha BUXOBAaHHS Y HUX ITOYYTTS 00OB’S3KY Ta BIJOBINAILHOCTI 3a CBOIO Ipode-
CiliHy misuTBHICTD (i€ «MopallbHU# KOJIEKC 3 BOCbMH MPUHIHIIIBY) [10, ¢. 73-74].

Jocein KHP B KOHTEKCTI TIPOBEICHHS POTAIlif YMHOBHUKIB MOXKHA 3alIO3MUNTH 1 U1 YKpaiHu, ajpKe He-
3Ba)KalOUX Ha T€, IO B IPABOOXOPOHHMX OpraHaX HaIIOl Aep:KaBU BOHA YACTKOBO IIPOBOIUTECS, OCOOIHBO B
opranax HarioHaapHOT MOMTIIii, BCe-Taky Ha 3aKOHOIaBYOMY PiBHI TaKUH 000B’S30K MpaIliBHUKA BiICYTHIH,
a cama IpoIeaypa He nepeadaucHa.

Baxmuso posmsayTH 1 qocBin CIIIA 3 HaBenenoi mpoOiaeMaruku. OCHOBHUM HOPMAaTHBHO-TIPABOBUM
nokymentoM CIIA, sikuit periaMeHTye iHTepecH JiepkasH, € 11 Koncrutyiis Big 17.09.1787 p., a npaBoBuM
JIOKYMEHTOM, KM BijoOpajkae KOHKPETHI HampsiMH AisUTbHOCTI Y cdepi ii Oesmeku, € Crparerist Haiio-
HAJIBHOI Oe3IeKy, o npuitHsTa y cigni 2018 poky. Y Hilf BU3HAYCHO, 110 EKOHOMIYHA Oe3IeKa € KIIFOUOBHM
HanpsMOM 3a0e3IeUeHHsI HAIllOHATIBHOT Oe3MekH AepykaBu Ta 1i eaemenToM [11, c. 4].

CucreMy HOPMaTHBHO-TIPABOBOTO 3abe3meueHHs ekoHoMiuHoi Oe3meku CIIIA ckimamaroTh Taki 3aKOHH:
«IIpo exoHoMiuHy Ge3meky» Bif 1996 p. (peryitoe mUTaHHS MPOTHIT CKOHOMIYHOMY IIUTYHCTBY), «IIpo
eKOHOMIuHYy Oe3neKy Ta BiaTBopeHH:s» Bix 2001 p. (3akpimieHo mpoueaypy NOAaTKOBOTO KOHTPOIIIO Ta MUT-
HOTO MPOTEKIIOHI3MY ), «IIpo cTBOpeHHS poOOUYMX MICIh 1 eKOHOMIYHY Oe3neky» Bia 2002 p. (perynroe mu-
TaHHS TPOTUAIT 0e3pobITTIO Ta pUHKY Tipalli), «[Ipo ocBiTy mist ekoHOMIUHOT Oe3nekm» Bia 1984 p. (Bu3Ha-
YCHHS MPIOPUTETIB IiJ] Yac MPOBEICHHS OCBITHBOI Ta HAYKOBOT AISTBHOCTI 3 METOXO IMiIBUIIICHHS ¢(hEeKTHB-
HOCTI 3a0e3IeueHHs] CKOHOMIUHOT OE3ICKH JICPIKaBH ).

MinicrepcTBo BHYTpimHbo1 Oe3meku CIIIA 3ayBaxcye, 110 eKOHOMIYHA Oe3MeKa X KpaiHH IPYHTYETHCS
Ha 30UIBIICHHI 3aJIEKHOCTI BiJl TOTOKY TOBAapiB, MOCIYT, JIFOJCH, KamiTary, iHGopMalli Ta TeXHOIOTT yepe3
HaI[lOHAJIbHI KOpaoHH [12].

Ha cporonni Pana Hanionanpuoi 6esneku CIIA (Pajma) € BUIIMM KOHCYJIBTaTUBHUM OpPraHOM i3 3a-
Oe3IeUYCHHsT CKOHOMIYHOI Oe3meKku nepkaBu. BoHa, 30kpema, BUKOHY€E Taki (GyHKIII: GpopMye OCHOBHI
HaTPsIMKHA O€3IIEKOBOI MOJITHKH JEPXKABH, PO3POOIISIE MPABOBI aKTU CTPATETiYHO-0E3MEKOBOTO XapaKTe-
Py, po3nsLgac KOHKpEeTHI mo3umii ta migxomu. Cy0’ekTaMu Ha piBHI KepiBHOTO CKJIay 3a3HadeHoi Pamm
€: TIOMIYHUK TpPE3UJICHTa 3 HAliOHAIBHOI OC3MEKH, BUKOHABYMI cekpeTap (y HiAMOpSIKYBaHHI SKOTO
3HAXOISTHCS YOTHPH WICHH TUpeKTopary Paau 31 cTarycoM MOMIYHUKIB MiHICTpa, MO MPHU3HAYAIOTHCS
MPE3UJEHTOM) Ta JUpeKTop rpynu «CutyauidHoro aHamizy». I'pyna «CutyauiifHOro aHamizy» Hajiduye
50—70 cniBpoOITHUKIB, 10 BIAPSKAIOTHCSA Ha 2 POKU PO3B1yBaJIbHUMH BiIOMCTBAaMHU. AJMiHICTpaTUBHE
YOPaBIiHHA TPYINOIO 3A1HCHIOE TUPEKTOP, a oneparuBHe — noMiyHUK npesujnenta CLIA 3 HarioHanbHOT
Oe3mneku. KimrouoBHMHU (yHKIISIMU TPYIH € MOHITOPUHT 1 OLliHKA OOCTaHOBKHU B PI3HUX 30HAX i chepax
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HamioHanbHHX iHTepeciB CIIIA, miaroTroBka OMiHOYHO-TIPOTHO3HUX aHATITHYHUX MaTepialliB JUIs pe3u-
JICHTa Ta WieHiB Paxu; BinOip MaTepialiB, sKi TOTIOBIIAFOTHCS MMPE3UICHTOBI Ta WieHaM Paju; miarotopka
KOMILIEKCY 3aX0/1B (EKOHOMIYHUX, iHHOpMAIIHHUX, BINCHKOBUX, JUTUIOMATHIHIX TOIIO) IIOJI0 PearyBaH-
HS Ha 3arpo3| HallioHaNbHI# Oe3memi [13, ¢. 332;].

TakoX CIYITHO 3ayBa)KUTH, 110 €PEKTHBHO BiJOYBAa€ThCS 1 30BHIIIHE 3a0€3NICUYCHHS €KOHOMIUHOI Oe3-
neku JjiepkaBu. Tak, « MKHApOIHUI 3aKOH PO HAJ3BHYAiHI ekoHOMIiuHI moBHOBaxkeHHs» (IEEPA) Bin
28.10.1977 p. mo3BoJIsie MPE3UICHTY OJIOKYBAaTH TPAH3AKIII1, 3aMOPOKYBATH PaXyHKH, BBOAUTH eMOapro ta
KOH(iCKyBaTH aKTHBH Y 3B’S3KY 3 Oy/Ib-SIKOFO HE3BHUYAHOIO Ta HAJI3BHUATHOIO 3arPO30I0 HalllIOHANIBHIH 0e3-
TeIli, 30BHIMIHINA IMOMITHII Y¥ €KOHOMIIII, SIKa TTOBHICTIO 400 3HAYHOIO YaCTHHOIO MTOXOANTE 13-3a Mexk CIIIA.
3axoH BUMarae 3BiTyBaHHS nepen KoHrpecoM, a Takok BUMarae MpOTHAISTH BUHUKIAM Ha3BUYAHUM CH-
TyallisiM 1 MOPIYHO MOHOBJIFOBATH TEPEITiK TAKUX CUTYAIlI 3 MeTor0 X mononanHs [ 14, c. 42].

Sx nomitHo, CIIA npuiisie ocoOauBy yBary 3a0e3rnedeHHI0 eKOHOMIYHOT Oe3TeKH JIepiKaBH, aJpKe 3Ha-
YHa YaCTHHA MOBHOBAXKCHb, SIK1 HANIPABJICHI HAa 3aXUCT CKOHOMIYHUX IHTEPECIB KpaTHH, HAJIC)KUTh caMe TIpe-
3HJICHTY Ta OpraHaM, sIKi HOMY TIIOPSIKOBYIOThCSI.

He MoxemMo oMUHYTH 1 MOJIeNTb 3a0e3IeueHHsT eKOHOMIUHOT Oe3rekn y Itamiiichbkiit PecryOumii, ska €
3pa3KOBOIO 1 JUIsl IEpeIOBUX KpaiH cBiTy. OCOOMMBY yBary Iis JepikaBa 3BepTae caMme Ha (hiHaHCOBY OE3IeKY,
sIKa € CKJIaJIOBOI0 eKOHOMIUHOI. Tak, 1me y 1774 pori Oyna yrBopeHna ®diHaHcoBa rBapis Itamii, mo mimno-
PAAKOBYEThCS MIHICTEPCTBY €KOHOMIKH Ta (DiHAHCIB, SIKa Ha ChOTOJIHI BUKOHY€E HACTYITHI 3aBJIaHHS: TIPOTH-
Jlis OpraHi3oBaHii 3JJ0YMHHOCTI; TIOAATKOBUH KOHTPOJIb; 3aI00IraHHsl Ta MPOTHIS aXpalCTBy B CHCTEMI
€BpOCOI03y; MUTHHI KOHTPOJIb Ta KOHTPOJIb 38 BUTPAYaHHIM JIePYKaBHUX KOIITIB; HATYIS 33 3aKOHHICTIO ITiJ]
Yac IMPOBEACHHS TOPTIB, NEpKaBHUX 3aKYIIiBENb Ta PO3MIIICHHI 3aMOBIICHB; HATIIA 33 aKIM3aMH; 3aXUCT
KYJBTYpHOI 1 apXeO0JIOTIYHOT CITa IIIWHU [Taii; 3aXUCT aBTOPCHKUX TpaB Ta MaTCHTIB; OpraHi3allis B3aeMOJIIT
3 IHITMMH TIPABOOXOPOHHUMH OpraHaMu jaepkasu [15].

[IpaBooxoponii @inancoBoi reapil ITaii HaIiIeHI TpaBaMu MOMIMIT Ta (QICKATBHUMHU 1 KOHTPOIIOIOYH-
MU (pYHKIISIME TOZaTKOBHUX OPTaHiB Y YaCTHHI MIPOBEICHHS OTIEPaTHBHO-PO3IIYKOBUX 3aX0/iB Ta JOCYIOBO-
ro po3ciiayBanns [16, c. 120].

o cknaxy ®inaHcoBOi rBapil ITamii CTpyKTYpHO BXOJSTHh KiJbKa CIICiali30BaHUX YIpaBiiHb: LleH-
TpalibHa CITy>k0a KpuMiHAIBHUX po3ciiayBanb (SCICO); miapo3ai mo 60poTh0i 3 OpraHi30BaHOK 3J10YHH-
HicTio (GICO), y KM CTPYKTYPHO BXOIUTH MiIPO3IiT 1O OOPOTHO1 3 HE3aKOHHUM 00IrOM HAapKOTHYHHX
3aco0iB (GOA); Antutepopuctndne BimoMcTBo (ATPI); rpyna mo 60poTe06i 3 (hiHAHCOBHM IIaxpaicTBOM
(GRF); iami Bigainenns [17, c. 144].

KomanayBaHHs crieniaabHUX BiJUIUTIB, SKi Oe3M0cepeIHbO HAMIPABICHH] Ha TPOTHIIF0 €KOHOMIYHUM ITpa-
BOTOPYIICHHSAM, KOOPJIUHYE IsIbHICTh TPHOX MiIpo3/iiiB DiHaHcoBOI rBapaii ITamii:

1) KomanmyBaHHs 3aXHCTY IepKaBHUX (DiHAHCIB, IO IIPOBOIMTH aHANI3 BUTPAT ACPKABHOTO Ta MYyHIIIU-
MajJbHUX OIOJKETIB, & TAKOXK BUBYAE (haKTH MIaxpaicTBa B KpaiHi Ta B €BPOCOI03i i HA OCHOBI IPOBECHOTO
aHaJtizy po3po0Iisie TUIaHU TiSTIBHOCTI ISl TEPUTOPIANBHUX MIJPO3IITIIB BIIOMCTBA;

2) KomanmyBaHHS 3aXUCTy EKOHOMIKH, 0 3aBIaHb SKOTO BiTHOCUTHCS 3aXUCT ACPIKABHHUX 32011/ KCHB,
PYXY BHYTPIIITHBOICP)KABHUX IPOIIOBUX MOTOKIB, (JiHAHCOBUX PUHKIB, Y TOMY YHCJIi 32 JOIIOMOTOI0 OOpOTh-
O 3 HEIIJIbOBUM BUKOPHUCTAHHSIM JEeP>KaBHUX KOIITIB, IPOTUIIT BIIMUBAHHIO JOXOIB, OTPMMAaHUX HE3aKOH-
HUM IIJISIXOM, Ta OPTaHi30BaHO1 3JIOYUMHHOCTI B CKOHOMIUHIN cdepi;

3) KomanayBaHHS criellialbHUAX IMiIPO3/IB, ke 0e3M0CcepeIHhO B3aEMOIIE 3 PETIOHATBLHO BIIAJIOH,
MapJaMEHTCHKUMH KOMICISIMH 3 PO3CITiAyBaHHsI 3I04MHIB, BepXOBHUM KoMicapoM i3 3armo0iraHHs Ta MpoTH-
J1 KOpyTiii Ta iHITAM He3aKOHHUM siBuIaM [ 18, c. 367-368].

KomanayBaHHs 3axucTy ekoHOMikH PiHaHcoBol rBapii Itamii Bkitouae B cebe Taki BUUIUIN: MiAPO3ILT
3 pO3CIiyBaHHs BAaJIOTHUX 3JI0YMHIB; IIEHTPAIbHA CIIiT9a CITy:KOa 3 MPOTHIII OpPraHi3oBaHiil 3JI0YUHHOCTI;
CHCIIALHUK MIPO3/LT 3 AePKaBHUX BUTPAT 1 IIaXpanCcTBa, SIKUM Hece BiAMOBIMAIbHICTh 3a JICpyKaBHI BHU-
TpaTH, BTPATH JOXO/IB 3 MyHIIUIAIBHOTO OFOKETY 1 MIaXpaiCTBO, IO 3IIHCHIOETHCS B MEKaX JICPIKABHOTO
Ta MICIIEBOTO OFOKETIB, KOHTPOJIIOE THPOPMAITIHHI CHCTEMHU 110 0OpOTHO1 3 IIAXPaHCTBOM; MiIPO3ILIT CIIeITi-
AJBHOTO 3aXHUCTY 1HTENEKTYaIbHOI BIIACHOCTI; CIICIiaIbHU MiapOo3/i o 00poTh0Oi 3 Kopymiieto [19].

[TepekoHaHi, 110 BUKOPUCTAHHS MOCBiAY ITamii B KOHTEKCTI HaJaHHS MOBHOBaXKeHb Mifaposaiiam BEB
MIPOBOIUTH aHAI3 BUTPAT JCPIKABHOTO Ta MICIIEBUX OIOIDKETIB, PyXy BHYTPILIHBOICPKABHUX I'POIIOBHX I10-
TOKIB Ta (DiHAHCOBHX PHHKIB, 3a0€3MCUNTh €(PECKTUBHE BUKOHAHHS MPOQPLIAKTHYHOT (PyHKIIIT I[HOTO OpraHy.

EdextuBHIicTh MOOYTIOBAHOT CHCTEMH 13 3a0€3MEUCHHS CKOHOMIYHOT Oe3meku ITaii MoXHa MPeaCTaBUTH
Ha MPUKIaIl PO3KPHUTTs (HIHAHCOBUX 3JI0OYUHIB B nepikaBi. Tak, y 2015 poui ®inancoBoro reapmieto Itamii
Oyno BusiBIIeHO 444 (akTH yXWIICHHS BiJl CIUIATH IONATKIB 3 BUKOPUCTAHHIM MDKHAPOIHUX KOHTAKTIB, Ha-
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KJIQJICHO apelT Ha MaifHO MPaBOMOPYITHUKIB Y cyMi 1,1 MJIp. €Bpo Ta 3alpOTIOHOBAHO apemTyBary e 4,4
mIpa. eBpo [18, c. 369].

JorineHo 3ayBaxkuTH, 1110 PinaHcoBa rBapis Itami miarpuMyBaiia TOCUTh TICHI 3B’3KH 3 KOJIHUIITHBOKO 10-
JIATKOBOFO MUTIITIEIO Ta IHITUMH TIPAaBOOXOPOHHUMHE opraHamMu Ykpainu. Tak, y BepecHi 2012 poKy B Mexax BI3UTY
nenerarii @inancoBoi rBapii ITamii 10 YkpalHu Ha caMiT IOIATKOBHX MUTiIii €Bpory Ta A3ii 0yiio 00roBOpeHO
muTaHHs cTBOpeHHs Dopymy opraHiB (hiHAHCOBHX PO3CITiIyBaHb. YKpaiHChKa Ta iTalliiichKka CTOPOHU 00yMOBHITH
MOYKJIMBOCTI TIJIIMCAHHS IO/l MK KOJMITHBOKO J[epKaBHOIO IMOJATKOBOIO CITy)kKO0r0 YKpainu Ta DiHaHCOBOKO
rBapiero Itamii mpo criBpoOITHAIITBO B 0OpOTHO1 3 (PiHAHCOBUMH Ta MOJATKOBUMH 3i1ounHamMu [20, 17, c. 146].
Maemo HaJ1ito Ipo MONAITBIITY CITIBIPAITK0 IHO3EMHOTO OPraHy 3 HOBOCTBOPEHHM BrOpo eKOHOMIYHOT Oe3IeKH.

BucHoBkn. Takum yiHOM, Ha mijncTaBi BuBdeHoro noceigy KHP, CILA, Itanii qomiasHO:

nependaunTi y ct. 12 3akoHy Ykpainu «IIpo HamioHaJIbHY O€3MeKy» 10 MEPEeliKy OpraHiB CKIaIy
cexTopy Oesreku i 000poHU TakokK 1 Bropo ekoHOMIYHOT Oe3rekn YKpaiHH, aJike came Iel opraH
HaNpaBJICHUN Ha MPOTHJIIF0 KPUMIHAIBHUM TPABOIOPYIIEHHIM €KOHOMIUHOT chepH, sKa € OTHUM 13
KITFOUOBUX €JIEMEHTIB HAIlIOHAJILHOT OC3TEKH JICPIKaBH;

BHECTH 3MiHH 10 po3niny 2 Vka3dy Ilpesunenta Yipaiau Ne 347/2021 «IIpo pimenns Panu wHaio-
HaJbHOT Oe3neku 1 o0oporn Ykpainu Bia 11 ceprrst 2021 poky «IIpo Crparerito eKOHOMIYHOT 0€3-
nekn YKpainu Ha niepiof] 10 2025 poky»», BU3HAYMBIIH i 1HII HAPSMK 3a0e3MeUeHHsI €KOHOMIYHOT
0e3reKH, a came: JeMorpadivuny, EHepreTHIHY, TPOIOBOJIBYY Ta COIliaTbHY OS3IeKH;

nependaunti 'y 3akoHi Ykpainu «IIpo Bropo ekoHoMiuHOi Oe3nekn YkpaiHu» 00OB’SI30K pOTallii
KEpIBHOT JIAHKH [[LOTO OPraHy Ta MEXaHi3M HOro MpoBEACHHS y BiIOMYHMX MPABOBHX aKTax, IO 3a-
0e3MeYnTh 3HUKCHHS KOPYIIIIHHUX PU3UKIB;

HAJIaTH [OBHOBAXCHHS MpalliBHUKaM BIOpO eKOHOMIUHOI Oe3rmeku YKpaiHu MPOBOAUTH aHAI3 BH-
Tpar JEP>KaBHOTO Ta MICIICBUX OIOJDKETIB, PyXy BHYTPIIIHbOJCPKABHUX TPOIIOBUX TOTOKIB Ta (i-
HAHCOBHX PUHKIB, sIK 3a0€3MeUCHHS] BUKOHAHHS MPOQITaKTUYHOT TisITEHOCTI.
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Crenanosa 0. IIpaBoBi 3acanu 3acTocyBaHHs 3aX0/1iB NPUMYCY BilicbKOBOC/TY00BLAMHU Ta Npa-
niBHUKamu JlepaxaBHOI NPUKOPAOHHOI CJIy:k0M YKpaiHu.

3MiHa 3arpo3 1 BUKJIUKIB IPUKOPAOHIN Oe3meni, BilfiHa pocilickkoi (eaepariii npotu YkpaiHu, 3HAUHUH
PiBEHb TPAHCKOPJIOHHOI IENIHKBEHTHOCTI (3JI0YMHHOCTI) 3yMOBIIIOIOTh HEOOX1IHICTh BU3HAYEHHSI IPABOBUX
MiCTaB 3aCTOCYBAHHS 3aXOMiB MPUMYCY, 00H0OBOI TeXHIKM Ta 030pO€HHS 0cO0OBUM CKJIanoM Jlep>kaBHOT
IPUKOPJAOHHOI ciayx6u Ykpainu (gami — AIICY). Amke Tol iHCTpyMEHTapii, SKUM «030pOIOIOTHCS MPH-
KOPJIOHHHUKH B IPOTU/Ii1 MPABOMOPYIICHHSM ITOBHHEH 3a0e3MedyBaTy: 1) MOXKINBICTE BUKOHAHHS HUIMH CBOI
MIOBHOBAXEHB; 2) HENOMYILCHHS MOPYIIEHHS MpaB i cB0OOOJ okpeMux ocid B xoai wiel mgisuibHOCTI; 3) 3a-
XHCT JKUTTS 1 31I0pOB’s, BIACHOCTI BiiicbkoBOCTYk00BIiB Ta mpauiBHukiB AIICY Ta 6au3pkux iM 0oci0 Bifg
MPOTUIPABHUX MOCATAHb y 3B’SI3KY 3 IX CIyX00BOi IisuIbHICTIO. MeTa CTaTTi MOJIArae y BU3HAUYCHHI CTaHY
HOPMAaTHBHO-TIPABOBOTO PETYIIIOBAHHS BITHOCHH y c(epi 3aCTOCYBaHHS 3aXO/iB MPUMYCY BilICBKOBOCITYX-
6oBisiMu Ta npatiBaukamu JAIICY Ta 03HaK 3ax0j1iB MPUMYCY, a TAKOXK (POPMYIIOBAHHS MPOMO3HUIIIH 1010
YAOCKOHAJICHHS 3aKOHOJIaBCTBA B YACTHHI PABOBOTO PETYIIOBAHHS 3aCTOCYBAHHS NPUKOPAOHHUKAMH 3aX0-
JiB IPUMYCY.

Oco061MBOCTI 3aCTOCYBaHHS BiCHKOBOCTYk00BIAMH Ta npauiBHukaMu JIICY 3aco6iB mpumycy, 6oiio-
BOT TEXHIKH Ta 030pO€HHs OB’ s13aHi1 3 monBiiHUM crarycoM /IICY sk BilickkoBOTO (hOpMYyBaHHS Ta SIK Tpa-
BOOXOPOHHOTO OpraHy, 110 BIUTUBAE 1 Ha MPpaBoOBUil cratyc ocobosoro ckinany HAIICY. Lle 3ymoBitoe moka-
nanns Ha JIICY noasiiinoro 3aBmanHs: 1) 3a0e3medeHHs BiliCBKOBOTO MPaBOMOPAIKY Ta 2) 3a0e3NeueHHs
MIPaBOTIOPSIAKY Y IPUKOPIOHHIH cdepi Ykpainu. 3acTocyBaHHs 3aXO0AiB MPUMYCY IPH BUKOHAHHI MEPIIOTO
3aBHaHHS peniaMeHTyeTbesi Craryramu 30pONHHHMX CHI YKpaiHH, IPU BUKOHAHHI APYTOTo, — SIK 3aKOHOM
VYkpainu «lIpo JlepkaBHy NpUKOPIOHHY cIyk0y Ykpainu», Tak i CratyTamu 30poitHUX cuil YKpaiHH.

3 ananizy HopM 3akoHy Ykpainu «lIpo JlepkaBHY NPHUKOPIOHHY CIyXOy YKpaiHW» NPOCITiTKOBYETh-
sl BIICYTHICTh CUCTEMHOTO MiIXOMy MpH crpoOi MpaBOBOTO PEryIIOBaHHA 3aX0/iB nmpumycy. [loTpedyroTh
KOPETYBaHHS Ha3BU 3aXOJiB IIPUMYCY, Bu3Ha4eHi B cT. 21 3akony Ykpainu «[Ipo lepskaBHy NPUKOPIOHHY
ciyx0y Ykpainm». B xoni nocnmimpkeHHsT OyJ0 BCTAHOBIIEHO B3a€MO3B 30K 3aXO/iB MPUMYCY Ta 0OCTaBHH,
10 BUKJIIOYAIOTH KPUMIHAJIBHY IPOTHIPABHICTH MiSHHS, BU3HAUYCHO O3HAKU 3aXOiB MpUMycy. Bomnowac
HOTPeOyIOTh MOJAIBIINX TOCIIIKECHb 03HAKH Ta YMOBH IIPABOMiPHOCTI BUKOPHUCTAHHS Ta 3aCTOCYBAHHS OK-
peMUX 3aX0JIiB MPUMYCY, BU3HaYeHUX B 3akoH1 Ykpainu «IIpo JlepkaBHY NPUKOPIOHHY CIIy>KO0y YKpaiHu» 3
METOI0 €(heKTUBHOTO Ta MPABOMIPHOTO iX 3aCTOCYBaHHSI.

KirouoBi c10Ba: 3axoau mpuMycCy, TOBHOBaXXEHHSI, IPABOOXOPOHHI OPTraHH, BOTHEMAIbHA 30p0si, IpaBo-
HOPYIICHHS.

Stepanova Yu. Fundamental legal principles for application of coercive measures by military
servicemen and employees of the State border guard service of Ukraine.

Changing threats and challenges to border security, armed aggression of the Russian Federation, a
significant level of cross-border delinquency necessitate the need to determine the legal basis for coercive
measures, military equipment and weapons by the personnel of the State Border Guard Service of Ukraine
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(hereinafter -SBGS). After all, the tools with which border guards are «armed» in counteracting offenses
must ensure: 1) the ability to exercise their powers; 2) prevention of violation of the rights and freedoms
of individuals in the course of these activities; 3) protection of life and health, property of law enforcement
officers and their relatives from unlawful encroachments in connection with their official activities. The
purpose of the article is to determine the state of legal regulation of relations in the field of coercive measures
by SBGS servicemen and employees, signs and general conditions of legality of their use and application, as
well as formulate proposals for improving legislation on legal regulation of coercive measures application
by border guards.

The peculiarities of application of coercive means, military equipment and weapons by the SBGS
servicemen and employees are related to the dual status of the SBGS as a military formation and as a law
enforcement agency, which affects the legal status of SBGS personnel. This entails assigning a double task
to the SBGS: 1) ensuring military law and order and 2) ensuring law and order in the border area of Ukraine.
The application of coercive measures while performing the first task is regulated by the Regulations of the
Armed Forces of Ukraine, and while performing the second task — both by the Law of Ukraine “On the State
Border Guard Service of Ukraine” and the Regulations of the Armed Forces of Ukraine.

The analysis of the norms of the Law of Ukraine “On the State Border Guard Service of Ukraine” shows
the lack of a systematic approach to the legal regulation of preventive measures and coercive measures as
types of police measures. The names of coercive measures defined in Art. 21 of the Law of Ukraine “On
the State Border Guard Service of Ukraine” need to be edited. The research established the relationship
between coercive measures and circumstances that exclude criminal unlawfulness of an action, defined signs
of coercive measures and identified general conditions for the legality of the use and application of coercive
measures. At the same time, further research is needed on the signs and conditions of legality of use and
application of certain coercive measures defined in the Law of Ukraine “On the State Border Guard Service
of Ukraine” in order to effectively and lawfully apply them.

Key words: coercive measures, powers, law enforcement agencies, firearms, offenses.

I[ocTranoBka mpodaemMu. 3 METOIO BUKOHAHHS [TPaBOOXOPOHHUX (PYHKIIIH IeprkaBa 3000B’s3aHa Ha/Ia-
BaTH MPEICTaBHUKAM IIPABOOXOPOHHHUX OPTaHiB MOKIIMBOCTI IX BUKOHYBATH. AJDKE IOPSI 13 HaTaHHIM TIeB-
HUX mochyr [1] abo momoMoru okpeMuM ocobam [2] 0CHOBHA 1X MisUTBHICT 30CEPEPKYEThCS HA TMPOTUIIT
aJIMIHICTPaTHBHAM Ta KPUMIHAJIBFHUM IMIPaBOMOPYIICHHSIM. ToMy TOW iHCTpYMEHTapil, TKUM «030pOIOIOTH-
CsD» TIPABOOXOPOHIII B TIPOTHIIT NIETIKTHOCTI MOBHHEH 3a0e3MeuyBaTh: 1) MOXKIIUBICTh BUKOHAHHSI HUIMHU CBOT
MMOBHOBAXXEHbB; 2) HEJIOMYIIECHHS MOPYIICHHS MPaB 1 CBOOO OKpEeMUX 0Ci0 B X0l L€l isTIbHOCTI; 3) 3aXUCT
JKUTTS 1 37I0POB’ s, BIIACHOCTI MPAIiBHUKIB TPABOOXOPOHHUX OPTaHiB Ta OJIM3BKKX iM 0CI0 BiJl IPOTUITPABHUX
MOCSATaHb Y 3B’SI3KY 3 1X CIIYK00BOi TisUTHHICTIO.

Ha >xainp, cyyacHU#l cTaH OXOPOHU MPABOIIOPSAKY HE JO3BOJISIE 3pOOUTH BUCHOBOK IPO MOBHE TOTPH-
MaHHS [IMX BUMOT. 3 OIHOrO OOKYy, MU CIIOCTEPIraeMo TMEeBHE 3HIKCHHS piBHS 3iounHHOCTI (y 2018 porri
Oys10 oOikoBaHo 487 133 kpuMiHAIBHUX MpaBonopyieHb, y 2019 — 444 130, y 2020 — 360 622, y 2021 —
321 443 [3]). 3 inmoro 00Ky — HasIBHI BUMAIKU CIPHSIHHS IIPABOOXOPOHISIMU IPOTHUIIPABHIN isTIBHOCTI Ta
MOPYIICHHS TIpaB i CBOOO OKPEMHX I'POMaISTH IIPH 3JI0BKHUBaHHI a00 IIePEeBUIICHHI CBOiX TIOBHOBAXKEHB [4],
IO CYMPOBOIKYETHCS JOCHTh YacTO OCKap)KEHHSM IMPOTHIIPABHUX i B CYJOBUX OpraHaX, 30Kpema i B
€BpornelickKkoMy cymi 3 mpaB JoauHu [5]. OKpiM TOTO, 30epiraeThcsi BHCOKHH PiBEHh KPHUMIiHAIBHUX IIpa-
BOIOPYIIICHB, CIIPSIMOBAHUX MPOTH MPEJCTABHUKIB IIPABOOXOPOHHUX OpraHiB (HaHOUIbII momupeni y 2021
polli: KpUMiHAJIBHI IpaBonopymeHHs, nepeadoadeHi ctT. 345 KK — 819 (909 —y 2020), ct. 342 KK — 195 (324);
cT. 343 KK - 80 (90)).

I xo4a B OKpeMHX BUITaIKaX Ma€ MiCIle YMUCHE MTOPYIIEHHS 0CO00I0 CBOIX CITy>KOOBHX 000B’SI3KiB, OTHAK
31e0UTBIIOTO MPABOMOPYIIEHHS 3 OOKY IPAaBOOXOPOHIIB a00 IIOI0 IPABOOXOPOHINB JOMYCKAIOTECS 200 3
MPUYIHHY iX HEOCTAaTHBOI MPOQeCiiHOI M AroTOBKY, A00 HEIOCTATHROI IPABOBOI periIaMeHTaIlii CIyKO0BUX
i, 30KpeMa 3aCTOCYBaHHs 3aXOIliB MPUMYCY, B THX UM IHINUX CHTYAIlisIX. 3 OISy HA IIe 3HAYHUM ITOCTY-
IIOM B HOPMAaTHBHO-IIPaBOBOMY PETYIIIOBaHHI PaBOOXOpoHHOI AisuibHOCTI AIICY mono mpotuaii mpaBoro-
pYLIEHHAM cTano npuiHATTS BepxoBHoto Paynoro Ykpainu 3akony Yipainu «IIpo BHeCeHHs 3MiH 10 3aKOHY
VYkpainu «IIpo JlepkaBHy NPUKOPAOHHY CIykO0y YKpaiHW» I10J0 BIOCKOHAJICHHS MOPSAAKY BUKOPUCTAHHS
Ta 3aCTOCYBaHHS 3aXO/1B IPUMYCY, 00HOBOI TEXHIKM Ta 030pOEHHS 0COOOBUM CKiIa0oM Jlep:kaBHOT MPUKOP-
JIOHHOT ci1y0u Ykpainm» Big 18 mucronana 2021 poxy Ne 1897-1X.

AHaJi3 ocTtaHHix AocjigxkeHb i myOmikauiii. ITuTaHHs HOPMATUBHO-IPABOBOIO PETYNIOBAHHS 3a-
CTOCYBaHHS 3aXOJiB NMpuMycy AociimkyBanu y cBoix npausax O.l. bouek, C 1. bparkos, A. JlyTKOBCbKHUH,
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A.T. Kamzrok, M.B. Kogaiis, O.1. YnesiHoB, B.I. Ocanuuii, A. Tanbko, B.A. Tammaros, H.M. 1lly6ina. 3a-
Oe3TeUYeHHS paB 0COOH ITiJ] Yac 3aCTOCYBaHHS 3aXO0/IiB PUMYCY cTajio peaMeToM nociimkeras M.I1. Koo-
st Ta O.M. Cosnogiiooi. [IpoTe 31e011bII0T0 TOCITIPKEHHS CTOCYBAIIUCh 3aCTOCYBAHHS 3aXO0IB IPUMYCY SIK
PI3HOBHUTY TIOTIICHCHKHX 3aX0/IiB B JisUTbHOCTI HartionanbHOT moitii. JlocmiKeHHs aiMiHICTpaTHBHO-TIpa-
BOBOTO PETYJIFOBAHHS 3aCTOCYBaHHS CHIIOBUX 3axoiB y aismibHOCTI JATICY Gyno nposeneno P.M. Jlsurykom
(2010).

OjHak 3MiHa 3arpo3 i BHKIIMKIB MPUKOPJOHHIN Oe3reli, BiiHa pociiichkol (eneparnii npotu YkpaiHu,
HEOOX1JHICTh BUPOOJICHHS €IMHUX MJIXOJIIB B TUTAHHI 3aCTOCYBaHHS 3aXO/(IB MPUMYCY, 00HOBOT TEXHIKH Ta
030po€eHHS 3 MeTOrO MiABHUINEHHS piBHsI B3aemoil ATICY 3 iHmmMu cy0’eKTaMu CEKTOpy O0e31eKu i 000poHH
moTpedy€e MPOBEACHHS MOAATBIINX JOCIIIKCHb IIPABOBOTO PETYITIOBAHHS 3aCTOCYBAaHHS 3aXO0/iB MIPUMYCY B
aistmsHOCTI JIICY.

Merta cTaTTi noyisrae y BU3HAUYCHHI CTaHy HOPMAaTHBHO-IIPABOBOTO PETYJIFOBAHHS BIIHOCHH y cdepi 3a-
CTOCYBaHHS 3aXOJIIB IPUMYCY BilCbKOBOCTY)00BIsIME Ta nipaniBHUKaMu JITICY Ta 03HaK 3aX0/iB IPUMYCY,
a TakoXX (DOPMYJIIOBAHHS MPOTIO3UIIN MO0 YIOCKOHATICHHS 3aKOHOIABCTBA B YACTHHI MTPABOBOTO PETYITIO-
BaHHS 3aCTOCYBaHHs 3axoiiB npumycy JAIICY.

Buxnan ocnHoBHOro Marepiainy. [lutaHHS IPaBOBOTO PETyIIOBAHHS 3aCTOCYBAHHS BIHCHKOBOCITYKOOB-
MU Ta npaniBaukaMu JIIICY 3aco6iB npumycy, 60HOBOT TEXHIKK Ta 030pOEHHS CIIiJ] pO3TISAIATH 3 OTVISTY
Ha nojBiiHMiA cratyc JATICY, a came sik BilicbkOBOTO (hOpMyBaHHSI Ta K IPABOOXOPOHHOTO OPTaHy, 10 BILIU-
Ba€ 1 Ha TIPaBOBHI cTaryc ocoboBoro ckuaay JIICY.

3 omHOTO OOKY, IepeOyBarovr B MPABOBOMY CTaTyCl BIHCHKOBOCITYKOOBIIS, IPUKOPIOHHUKH 3000B’13aH1
kepyBarucsi Bumoramu CratyTiB 30poiHux cui Ykpaiau (nani — 3C Ykpainn). Tak, maTaHHs 3aCTOCYBaHHS
BilickkoBOCITyk00BIsIMU JITICY 3ax0/iB (pi3UUHOrO BILTURBY, CHEMiaTbHIX 3ac001B Ta 3001 i1 Yac BUKOHAH-
Hs1 000B’SI3KIB BIICHKOBOI CIIy’KOH, CITPSIMOBAHOTO Ha TIATPUMAaHHS BIHCHKOBOTO MPABOMOPSIKY, periiaMeH-
tyethest Craryramu 3C Vipainu. A came B CratyTi BHyTpiniHbo1 ciiy0u 3C Ykpainu ta CTaryTi TapHi30H-
HOT Ta BapToBO1 cy)0u 3C YkpalHu HasiBHI JIBI TPYITH HOPM, SIKI CTOCYIOTBCS 3aCTOCYBaHHS 3aX0/1iB (i3uy-
HOTO BIUIMBY, BUKOPHCTaHHS CITCIliaIbHUAX 3ac00iB Ta 30poi. [lepria rpyma — 1ie HopMH, SKi BU3HAYaOTh, K1
BHJTU 30pOi 4M CIICIiaIbHAX 3aC001B HAJJAr0ThCS BICHKOBOCITY>KOOBIISIM TP BUKOHAHHI IIEBHUX 000B’SI3KIB
(ct. 273 Craryty BHYTpilHbOI cityx0u 3C Ykpainu, ct. ct. 103, 107 — 112 CraryTy rapHi30HHOT Ta BApTOBOL
ciryx6u 3C Ykpainu Ta iH.). Jlpyra rpymna — HOpMH, sIKi BU3HAYAIOTh TOPSIOK 3aCTOCYBaHHS 3aX0/iB (i3nd-
HOTO BIUTMBY, CIICI[iaJIbHUX 3ac00iB Ta 30poi (cT. 21-25 Craryty BHYTpilHb0I ciry:x0u 3C Ykpainu, cT.cT. 59,
61, 196202 CraryTy rapHi3oHHOT Ta BapToBoi ciyx0u 3CVY Ta iH.). MeTa 1X 3acTOCYBaHHS — MPUITHHCHHS
MIPaBOIOPYIICHb (Hamagy Ha 00’ €KTH, SKi OXOPOHSIOTHCS, Ha YaTOBUX, BAPTOBE IPUMILICHHS, 3MiHY, IO
psMy€e 10 TOCTIiB (i3 TOCTIB), IPUIIHMHEHHS 3aBOPYIICHHS Cepel 3aapeIITOBAHUX 38 YMOBU BHHUKHCHHS
0e3rmocepeTHbO1 3arpo3u KUTTIO 1 30POB’ IO JIFOfIEH a0 10 32apeIITOBAHOTO, SIKU HAMAra€ThCsl BTCKTH).

3 npyroro 0OKy, OLIBIIICTE (DYHKIIIH, BU3HAYECHHX Y CT. 2 3akoHy Ykpainu «IIpo /lep:kaBHY mpUKOpIOH-
Hy ciyxOy YkpaiHu», MaloTh IIPaBOOXOPOHHE CIIPsIMyBaHHS. ToMy IpaBoBa periiaMeHTallisl 3aCTOCYBaHHS
3aXO0[iB MPUMYCY BIHCHKOBOCTYKOOBISIMU Ta NUBUTEHUMH mpaniBHuKaMu [IICY He Moxe 0OMeXyBaTHCh
BiICPKOBHM 3aKOHOIABCTBOM, OCKUIBKH CTOCYETHCsI 3a0€3IIEUeHHS MPAaBOMOPSAKY B MPUKOPIOHHIN cdepi
VYkpainu. OCHOBHHUMH X METOAaMH peai3amii nmpaBooxopoHHOI (yHKIiT aepkaBu B. . Tamiii Bu3Havae
JIepKaBHO-BJIJIHI METOIN TIEPEKOHAHHSI Ta IpUMycy [6, c. 234].

Hopwu, siki BU3HAYAIOTh, SIKi BUIH 30poi 9H CIelialbHIX 3aC00iB HATAIOTHCS PUKOPIOHHUKAM IIPU He-
CCHHI CITY’KOH B TICBHOMY BH/Ii IPUKOPAOHHOTO HAPSITY MICTATHCS B IHCTPYKIIIT PO CIIy KOy MPUKOPIOHHIX
Hapsis JATICY, 3ateepmkeniit Hakazom MBC Ykpaiuu Big 19.10.2015 Ne 1261.

B 3axoni Ykpainu «[Ipo Jlep:kaBHy IpHUKOPAOHHY CIyXO0y YKpaiHW» BH3HAYECHO IBI TPYIH HOPM, SIKi
perIaMeHTYIOTh BUKOPUCTAHHS Ta 3aCTOCYBAHHS 3aXO/iB IPUMYCY:

1) HOpMH, STKUMH BH3HAYCHO TIPaBO BiiCHKOBOCITY>K00BIiB Ta paniBHuKiB JI[ICY Ha 3acTocyBaHHS 3aX0-
niB npumycy (1. 48 u. 1 c1. 20 3axony Ykpainu «IIpo Jlep:xaBHy NpUKOPAOHHY CIIy:KO0y YKpaiHu»);

2) HOpMH, SIKi BU3HAYAIOTh YMOBH IIPABOMIPHOCTI BUKOPHCTAHHS 1 3aCTOCYBAHHS 3aXO/IB IPUMYCY OCO-
6oBuM cximagom AIICY, mepenbadeni ct. 21 — 21-6 3akony Ykpainu «IIpo Jlep:kaBHY MPUKOPIOHHY CITYkKOy
VYkpainu». 30kpeMa, y cT. 21 BH3HAUYCHO BHIM 3aXOAIB IPUMYCY, @ TAKOXK 3arajlbHi YMOBH 1 MEXi BHKOPH-
CTaHHS 1 3aCTOCYBaHHs 3aXOJIiB IPUMYCY BifiCEKOBOCTYXKOOBILIME Ta mpariBHukamu [AIICY, Bunaaku ne-
PEBUILEHHS MEX BUKOPUCTAHHS Ta 3aCTOCYBaHHA 3aXO/iB MPUMYCY, Y CT.CT. 21-1 — 21-6 — KOHKPETH30BaHO
YMOBH IPAaBOMIPHOCTI BUKOPHCTAHHS Ta 3aCTOCYBAaHHS OKPEMHX 33aXOJIB MpuUMycy: 1) (i3UYHOrO BILIHBY;
2) crierianbHUX 3ac00iB; 3) BOrHEMaIbHOI 30p0i, 030poeHHs Ta 00i0BOI TeXHIKHU; 4) 30poi KOpalIiB, KaTepiB
Ta cy/eH 3abe3neueHHs; 5) 030poeHHs NOBITPSHUX CyAE€H B MUPHUH IIepioa Ta IX 0coOIMBOCTI Mif yac 3/ikc-
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HEHHS 3aXO/IiB 13 3a0e3IeueHHsI HalllOHAILHOI Oe31eKu 1 000pOHH, BijIcivl 1 CTpUMYBaHHS 30pOiHOT arpecii
MPOTH YKpaiHH Ta B 0COOIHMBHIA TIEPIO.

3a3HaYMMO JIeSKI HEY3TO/KEHOCTI IAHUX TIOJIOKEHB CTOCOBHO Cy0’€KTa 3aCTOCYBaHHS 3aXOIB MPUMYCY.

[To-mrepme, 3a ct. 20 3akony Ykpainu «IIpo JlepkaBHYy NPUKOPIOHHY CITy:KOy YKpaiHu» cy0’€KTOM €
OpTaHH, IiJPO3IUTH, BIHCHKOBOCITYKOOBII, a Takok npariBHuku JIICY, ki BiIMOBIIHO 70 1X CITy:KOOBHX
000B’SI3KIB MOXKYTh 3JIydaTHCS JIO ONEPATHBHO-CIYKOOBOI JIISUTBHOCTI, JIUIsl BUKOHAHHS IMOKJIAQJICHUX Ha
JTICY 3aBaans (1. 48 4. 1 ¢1. 20), 3a cT.cT. 21-1 — 21-6 — ocoboBwmii ckian JAIICY, ToOTO BiiCHKOBOCITYKOOB-
i Ta npamiBauku ATICY.

TyT cimij 3a3HAUUTH, IO BIAMOBIAHO 10 [HCTPYKIIIT PO 3acTOCyBaHHs 30p0oi, 00HOBOT TEXHIKH, 030pO€H-
Hs KOpaOiB (KaTepiB), TiTakiB i BepTonboTiB ATICY, cniemianbHUX 3ac001B Ta 3aX0/iB (hi3HYHOTO BILIUBY ITij]
4ac OXOPOHH JIEP>KaBHOTO KOPAOHY Ta BUKITIOUYHOT (MOPCHKOi) CKOHOMIYHOT 30HH YKpaiHu OyJio BU3HAYCHO,
[0 PINICHHS PO BUKOPHCTAHHS 3aX0/iB (DI3MYHOTO BILIMBY, IX BHJ Ta IHTCHCHBHICTh BUKOPUCTAHHS TPH-
AMaIocsi KOXKHUM MPUKOPJOHHUKOM CaMOCTIHHO, BUXOJSIYM 3 CHTYyaIlii, 1o ckianacs (m. 2.3.2 [Herpykiii).
OnHak y 3B’s13Ky 3 NPUHHATTAM 3akoHy Ykpaiau Ne 1897-IX 11 iHCTpyYKIIisl Tijijisirae ckacyBaHHIO (BifO-
BiJtHO 710 11. 2 [lepeximaux nonoxeHs). BogHouac B camomy 3akoHi Ykpainu «Ilpo [lepkaBHYy NPUKOPIOHHY
cry)x0y YKpaiHu» Take MOJIOKESHHS BiJICYTHE.

3 oAy Ha e ciij kepyBatuch cT. 33 3akony Ykpainum «IIpo JlepkaBHY MPUKOPIOHHY CITyKOY
VYkpainu», Jie BU3HAUCHO, 1110 «BilChKOBOCTY)00BIII Ta pariBauku JIICY camMocTiiiHO TpUitMaroTh pi-
IICHHS B MEXaX CBOiX NOBHOBaXXCHbB, Kepylounch KoHCTHTYIIi€IO 1 3akoHAaMU YKpaiHH, iIHITAMHA HOpMa-
TUBHO-TIPABOBUMH aKTaMH Ta HaKa3aMH MPSIMUX HAa4aJbHUKIBY. 3 I[LOTO BUILINBAE, IO KOKEH IPHUKOP-
JOHHUK OBUHCH IMPHUUMATH PIIEHHS PO 3aCTOCYBaHHS 3aXO0[iB IPUMYCY CaAMOCTIHHO, OKPIM BUKITIO-
YeHb, BU3HAUCHHUX 3aKOHOM. 30KpeMa, BiichbKoBOCTYk00BIIi Ta npaniBauku JAIICY, ski mepeOyBaroTh Ha
Kopabii (Kkarepi, cyaHi 3abe3nedeHHs ) 4u 00opTy moBiTpsiHoro cyaHa JJIICY, 3acToCOBYIOTh BOTHENAIBHY
30por0 3 103BONly KOMaHIUpPa BiIAIOBITHOTO Kopaldis (kKarepa, cyaHa 3abe3leueHHs ), KOMaHAHpa Bij-
MOBIIHOTO eKinaxy MoBITpssHOTO cyaHa (4. 14 cr. 21-3 3akony Ykpainu «[Ipo [lepxaBHy NpUKOPIOH-
Hy cinyx0y Ykpainn». B cT.cT. 21-4 Ta 21-5, mo BU3HA4YarOTh MOPSJIOK 3aCTOCYBaHHS 30poi KopaliIiB,
KaTepiB, CylneH 3a0e3neueHHs Ta 030poeHHs moBiTpssHUX cyaeH JIICY Bu3HaueHO, MO «PIMICHHS MPO
BHKOHAHHS TOINEPEKYBAIBHUX IMOCTPITIB MpHiiMae KOMaHIUpP KOpaOiisi, Kartepa, cyaHa 3a0e3nmeueHHs
(xomanamp eximaxy moBiTpsiHOTO cygHa) JIICY 3amexHO Bim 00CTaHOBKH, IO CKIAjacs»; MO3BLI Ha
3acTocyBaHHs 30poi MiciIsl BHKOHAHHS MOTICPEIKyBATHHIX ITOCTPLTIB KOMaHINUDP Kopadis (karepa, CyaHa
3a0e3medyeHHs) (KoMaHIup eKkimaxy nopitpsHoro cyana) AICY onepxye Bix komaHaupa (HayalbHHUKA),
y TiINOPSIKYBaHHI SKOTO BiH mepeOyBae.

TakuM 9UHOM, PIIICHHS IIPO 3aCTOCYBAHHS 3aXOMIB MIPUMYCY IPUIIMAE 0COOHUCTO BIHCHKOBOCITYKOOBEIIh
a6o nparmieHuk JATICY abo camocTiitHO, a00 micis OTpUMaHHS J03BOJTy KOMaHaupa. BinnosigHo, cy0’eKToM
3aCTOCYBaHHsI 3aXOJIiB MPUMYCY MOKe OyTH Jinnie (izuuHa 0coba, BIHCHKOBOCITY:KOOBEIL a00 MparliBHUK
JTICY, mpote He oprad uu migposait JATICY.

[To-npyre, e He OyAb-IKHI BIHCHKOBOCITYK00BeIL a00 npariBuuk JI1CY, a nuie To#, skuii BiAmoBigae
MIEBHUM BHMOTaM:

— nie 3 Metoro BukoHaHHs noknaneHux Ha JAIICY 3ananb (a63. 1 4. 1 ct. 20 3akony Ykpainu «IIpo Jlep-
JKaBHY IIPUKOPIOHHY CIIYKOy YKpaiHu»);

— Ii€e «y MeKaxX CBOIX IMOBHOBakeHbY». [Ipmdomy y m. 48 4. 1 cr. 20 3akony Ykpainu «llpo lepxaBHy
MIPUKOPIOHHY CITykO0y YKpaiHm» BKa3aHO, IO Ie [IOBHOBAYKCHHS, BU3HAYCHI 3akoHaMu Ykpainu «IIpo Jlep-
YKaBHY TIPUKOPHOHHY cITy)Oy Ykpainuy», «[Ipo nepskaBHui KopHoH YKpainmy, «[Ipo BHKITIOUHY (MOPCHKY)
€KOHOMIYHY 30HY YKpainw», «IIpo npuxopaoHHUI KoHTpoiby, «IIpo npuierty 30Hy Ykpainu». [Ipote Tyt
CIIOCTEPIracThCs IEBHA CYNEPEUHICTh B Mekax 3akoHy Ykpainu «[Ipo JlepkaBHYy HIpPUKOPAOHHY CIyXKOy
VYipainu». Amke B 4. 1 cT. 21 KOHKPETH30BaHO: «IIiJl YaC BUKOHAHHS IIOBHOBAKCHBY, 1 TOIIOBHEHO MEPEITiK
HOPMAaTHBHO-TIPAaBOBUX akKTiB cioBaMu «Craryramu 30poiiHux Cwil YKpaiHu Ta iHIIMMH HOPMaTHBHO-TIPa-
BOBHMH aKTaMID».

Take HOTIOBHEHHS € BaXKIMBUM, OCKUIBKH BH3HAYa€ CBOEYACHICTH 3aCTOCYBAHHS 3aXOMIB IPHMYCY Ta
3MICT MIOBHOBAXXEHb, SIK1 MOKIIAICH]I Ha 0CO0Y.

Bunaerses, mo 3akononasens ciayinHo BuzHauuB Craryti 3C YKpaiHu sk OAWH 3 HOPMAaTHBHO-IIPABO-
BHX aKTiB, 10 BU3HAYAIOTh IOBHOBaXKeHHs 0coboBoro ckiany JAIICY, 1o nie 3 METOI0 BUKOHAHHS 3aB/laHb,
noxnagenux Ha JAIICY. Tak, O. Komicapos Ta B. Ilokaituyk, nigrpumyroun nosuuito B. 1. Jla3yTko, cTBep-
JUKYIOTb, 1110 OPTaHU MPABONOPSAKY 3IIHCHIOIOTH CIy)KO0BO-00HOBY AiSUIBHICTH SIK BHJ MPABOOXOPOHHOT
IISUTBHOCTI, VIS SIKOT XapakTepHe 3a0e3IeueHHs BHYTPIIIHBOI OS3MEeKH JepIKaBH, 10 MOJSITae Y BUKOHAHHI
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MIPaBOOXOPOHHUX 3aBJIaHb Yepe3 IXHIO CIy)KOOBY INisIbHICTB (TIPAaBOOXOPOHHUMH METOIAaMH), a y pasi 3aro-
CTPEHHS ONIePaTHBHOT OOCTAHOBKHU — i BIICBKOBUMH MeTOIaMu [7, ¢. 221].

B cBot0 "epry cioBOCTIONYYEeHHS «y MEXaxX CBOIX MOBHOBaXEHB» (CT. 20) € eno mupIMM B 4aCOBOMY
BHUMIp1 HIXK «ITiJ] YaC BUKOHAHHS TOBHOBaxKeHb» (CT. 21). Buxossuun 3 mo3umii I. €. Bommap [8, c. 570], e
O3HaJae, M0 3aCTOCYBAHHSI 3aXOJiB MPUMYCY Ma€e MICIe I yac peatizaiii HagaHux oco0i mpas Ta 06e3rmo-
CEPeIHBOTO BHKOHAHHS O00OB’S3KIB, sIKi TIepen0adeHi BiIIOBIIHUMI HOPMATHBHO-TTPABOBUMH aKTaMH, IO
PETYIIOIOTh MisIIBHICTE Takoi oco0u. He Mae 3HadeHHs, Yu BUKOHYBaja 0coba CBOi CIIy)kKOOB1 000OB’SI3KH,
nepeOyBaroun 0e3rmocepeHhO Ha CITYKO1, UM JIisiia B MEXaxX CBOIX ITOBHOBaXXCHb 3 BJIACHOI IHIIIATHBH Y
BUTBHHI BiJl poOOTH Yac.

TakuM 9MHOM, CYO’€KT 3aCTOCYBaHHS 3aXOIIB MPHUMYCY, — II¢ BIMCHKOBOCITYXOOBEIlb a00 MpariBHUK
JIICY, sikuii 1ie 3 METOIO BUKOHAHHSI 3aBAaHb, mokjiaageHux Ha JIICY, B Mekax IOBHOBa)KCHb, BA3BHAUCHUX
3akoHaMu Ykpainu «IIpo JlepkaBHY IPUKOPIOHHY cy)0y Ykpainm», «[Ipo nepxaBHH KOPIOH YKpaTHW»,
«IIpo BUKITIOUHY (MOPCHKY) CKOHOMIUHY 30HY YKpaiHnu», «[Ipo mpukopioHHUH KOHTPOIbY, «IIpo mpunerty
30HY YKpainm», ctarytamu 30poiiHux Cwit YKpaiHu Ta IHIMTUMH HOPMAaTHBHO-TIPABOBUMH aKTaMHU.

[CHYIOTh CYMHIBH 1 IIOJI0 MPABWJILHOCTI BU3HAYCHHS HAa3B 3aXOJIB MPUMYCY, IMepepaxoBaHuX y cT. 21
3akony Ykpainu «IIpo JlepkaBHY NpUKOPIOHHY ciayxO0y Ykpainnw». HaBememo BuTAT 31 cT. 21: «BiliChKO-
Bocyx0oBIi Ta npariBHukd JIICY ... ymoBHOBa)eHI BUKOPHUCTOBYBAaTH Ta 3aCTOCOBYBATH TaKi 3aXOIU
npumMycy: 1) ¢i3ndHmii BIDIMB; 2) crieniaibHi 3aco0u; 3) BOrHENaIbHy 30pOr0, 030po€HHs Ta 00MOBY TeXHi-
Ky; 4) 30poto KopaliiB, KaTepiB Ta CyleH 3a0e3rneueHHs; 5) 030pO€eHHs MOBITPSHUX cylaeH». [ToHATTS «3a-
XOIIN» TIIYMAYHUTHCS SIK CYKYITHICTB Jiii 200 3ac0o0iB JUIsl TOCSTHEHHS, 3MIHCHEHHS 90ro-HeOyab [9]. Horo
CUHOHIMAaMH € «3yCHJUIA, Ji1, IUisixu gocsraeHds» [10]. Ti npeamern, siki BU3Ha4eHi y 1m.am. 2-5 4. 1 cT. 20
3akony Ykpainu «IIpo JlepxaBHY IPUKOPIOHHY CIIYy)K0y YKpaiHM» MOXEMO BBaXkaTH 3ac00aMH, SKi BUKO-
PHUCTOBYIOTBCS JIJISl peaizallii 3axo/iB npumycy. ToMy CITiBBITHOIIECHHS MOHSITh «3aX0IU TPUMYCY - 3aC00U
pUMYCY» OyJie BIIITOBIIaTH HACTYITHOMY: «3aCTOCYBaHHS CITCIiaIbHUX 3aC00iB — CIeIliaibHI 3ac00m» (JII1st
npuKiangy), i T.0. ToMy 3aKOHOIABIEBI Cix Oyl0 BH3HAYUTH HACTYIHI 3aXOIU MPUMYCY, SIKI BUKOPHUCTO-
BYFOTBCSI IIPUKOPJIOHHUKAMU: 1) (pI3WYHUN BIUTUB; 2) BUKOPHCTAHHS 1 3aCTOCYBaHHS CIEIaIbHUX 3aCO01B;
3) BUKOPHCTAHHSI Ta 3aCTOCYBaHHsI BOTHENAIBHOI 30p0oi, 030po€eHHS Ta 00HOBOT TeXHIKH; 4) 3aCTOCYBaHHS
30poi kopaltiB, KaTepiB Ta CyleH 3a0e3NeUCHHS; 5) 3aCTOCYBaHHS 030pOEHHSI TOBITPSIHUX CY/ICH.

3a3HaunMo, 110 TePETIiK 3aX0IiB IPUMYCY, BU3HaueHH! y 3akoHi Yipainu «[Ipo JlepxaBHy TPUKOPIAOHHY
cyx0y Ykpainu» mmpiuii, Hixk y 3akoHi Ykpainu «[Ipo HamonaneHy mominito» ((hi3ndHuid BIUTHB (CHiIa);
3aCTOCYBaHHS CICiaTbHUX 3aC001B; 3aCTOCYBAHHS BOTHEIAIEHOI 30poi). Lle 3yMOBIIEHO HasIBHICTIO B CTPYK-
typi JAIICY 3aroHiB MOpChKOi OXOPOHHM Ta aBiamiiHuX 4acThH (CT. 6 3akony Ykpainu «IIpo [epxaBHy npu-
KOPIOHHY cIy»)0y YKpaiHW»), sIKi Mal0Th MOPCHKHI Ta aBialliiHUI TPAHCIIOPT 13 BiAMOBIIHUM 030POEHHSIM.

BavyeHHsT HayKOBIIIB IIOJI0 MICIIS 3aXOJ(IB TPUMYCY B CHCTEMIi NMPABOBUX IHCTUTYTIB 3HAYHO PI3HUTHCS.
Tak, aBropu migpydnuka KpuminansHe npaso [11, ¢. 223] BIIHOCATH 3aCTOCYBaHHS 3aXOJiB MPUMYCY JI0
00CTaBUH, sIKi BUKJIIOYAIOTH 3JIOYMHHICTH HiSTHHS TOpsa 3 oOctaBmHamwu, nependaueHnMu KK Yipainw.
B.I. Ocanmunii 3a3Ha9aB, 110 cCUCTEMa HOPM, SIKi PETYIIOIOTh 3aCTOCYBaHHS IpalliBHUKAMH [TPaBOOXOPOHHUX
OpraHiB BOTHEMaabHOI 30poi, crieliaibHuX 3ac001B Ta 3aX0/iB (Hi3MYHOTO BILIMBY B CYKYITHOCTI 13 CHCTEMOIO
Hopm KK Ykpainu mono BiAmOBigambHOCTI 3a MOCSTaHHS HA BUKOHAHHS UMM TIPAIliBHUKAMH CITYKOOBUX
000B’s13KiB (cT. 342, 343, 345, 347, 348, 349 KK Ykpainu) BXOOUTb A0 3MiCTY HOHSTTS «KPHUMIHAIBHO-TIPA-
BOBHI 3aXHCT MMPABOOXOPOHHOI AisITBHOCTI». HaykoBelb HaromonryBas, 1o IMOJIOKEHHs 00CTaBUH, IO BH-
KITIOYAIOTh KPAUMiHAJIBHY IPOTUIPABHICTE HisIHb, YMOB 1 M€K 3aCTOCYBaHHSI IIPAIliBHUKAMH [TPABOOXOPOHHUX
OpraHiB BOTHEMAJILHOI 30p0i, CrierianbHuX 3ac00iB, 3aX0iB (hi3UYHOTO BIUIUBY HE igeHTHYHI. OOCTaBUHH,
[0 BUKJIIOYAIOTH MPOTUIPABHICTH AiSHHS (HEOOXiqHa 00OpOHA, 3aTpUMaHHS 0COOH, SIKa BUMHHIIA KPUMi-
HAJIbHE TIPABOIIOPYIICHHS, KpaifHs HeOOX1AHICTh, (i3HYHHUN a00 IICUXIYHUHN TPUMYC, BUKOHAHHS HaKa3y ado
PO3IIOPSHKECHHS, TisTHHS, [TOB’s13aHE 3 PU3UKOM, BUKOHAHHS CIICIiaIbHOTO 3aBIAHHS), € IIPABOBOIO ITiIBAITH-
HOIO, Ha SIKifl BHOYIOBYETHCS MPABO MPAIliBHUKIB TPAaBOOXOPOHHUX OPraHiB Ha 3aCTOCYBAaHHS BOTHEIAIBHOT
30poi, creniarbHIX 3ac00iB, 3aX0niB (i3ugHOro BILHBY [12, ¢. 289].

[oromxkyrourck 3 nozutiero B.I. Ocamgyoro, 3a3Ha4nMO, IO TOJIOKEHHS IIOAO 3aCTOCYBAHHS 3aXOIiB
MIPUMYCY BICBKOBOCITYKO0BIsIMU Ta mpaniBHukamu AIICY, BusHaveHi B 3akoHi Yipainu «IIpo [depkaBHY
MPUKOPIOHHY CIyk0y YKpaiHW», B OKPEeMUX BUIAIKaX KOHKPETH3YIOTh YMOBH IPABOMIPHOCTI OOCTaBHH,
[0 BHKITIOYAIOTh KPUMIHAJIBHY MPOTHUIIPABHICTD JisTHHSL.

Bepyuu 3a 0cHOBY BUEHHSI TPO OOCTABUHH, SIKI BUKIIIOYAIOTh KPUMIHAIBHY IPOTUIIPABHICTE JisIHHS, BU-
poOJIeHe HAyKOI KPHMIHAIBHOTO MpaBa, MOKEMO BUOKPEMHUTH HACTYITHI O3HAKHU 3aXO[IB IIPUMYCY, sIKi 3a-
CTOCOBYIOTbCS BiliCbKOBOCTYk00BLAMHU Ta npauiBaukamu AIICY:
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1) BOoHM 3aCTOCOBYIOTBCS 3 METOH BUKOHaHHS mokianeHnx Ha JIIICY 3apmanp Ta 3a0e3redeHHs 0CO-
Oucroi Oe3rneku BiiChKOBOCTYKOO0BIIB 1 nipaniBHUKiB JIIICY Ta/abo Oe3neku iHIMMX 0ciO (HE MOxe OyTH
METOO JIid 0COOM TTpH 3aCTOCYBaHHI 3aXO0JliB MPUMYCY TpParHeHHS TOMCTHUTHUCS, TTOKApaTH, MPUHU3UTH, 3a-
JISIKaTH 0CO0Y);

2) cy0’eKTOM TX 3aCTOCYBaHHS € BIHCHKOBOCITYK00Belh a00 npariBHuk JAIICY, skwuii i€ 3 METOI BHUKO-
HaHHJ 3aBlaHb, nokmaaeHux Ha JIIICY, B Mexxax mOBHOBa)KeHb, BU3HAUYCHUX 3akoHaMu Ykpainu «IIpo Jep-
JKaBHY NMPUKOPJIOHHY CITy:k0y Yikpainm», «[Ipo nepkaBHUE KOoplioH Ykpainuy, «[1po BHKIOUYHY (MOPCHKY)
E€KOHOMIYHY 30HY YKpaiHn», «IIpo mpuKopAOHHMIA KOHTPOIIbY, «[1po nmpuierty 300y Ykpainn», CtaryTamu
30poiinux Cui YkpaiHu Ta iHIIUMH HOPMAaTHBHO-TIPABOBUMH aKTaMU;

3) 3acTOCYBaHHS 3aXO0/IiB IPUMYCY MOXKE CYTIPOBOKYBATHCH 3aIIOIITHHSIM IITKOTN TOMY, XTO BUHHSIE ITPO-
TUTIPaBHE JTisSIHHSA, 200 IIHHOCTSM, III0 OXOPOHSFOTHCS 3aKOHOM;

4) 3aX0/I1 IPUMYCY MArOTh 30BHIIIHIO MTOIOHICTH JIO CYCIUILHO HEOE3MEUHHX il Ta iX HACIIIKIB, BU3HA-
yenux y KK VYkpainn ta KYnAIT;

5) TaKi Ji1 BU3HAIOTHLCS MPABOMIPHUMH, CYCITUIBHO KOPUCHUMH 200 CYCIIUIbHO PUHHITHAME ITPH JOTPH-
MaHH1 HeOOXiTHMX YMOB Ta MEX iX 3aCTOCYBaHHS (YMOB ITPaBOMIPHOCT).

BucnoBxku. [IpoBenene mocmiKeHHs T03BOJISIE BU3HAYUTH CYYaCHUN CTaH HOPMATHBHO-TIPABOBOTO pe-
T'YJIFOBaHHS BIIHOCUH Y cepi 3aCTOCYBaHHS 3aXOiB MPUMYCY BIHCHKOBOCITY>KOOBIIIMHU Ta TpaIliBHUKAMHU
JTICY Ta oKpecuTH IIISIXK HOTO YI0CKOHANICHHS. 30KpeMa, OyJIo OTPUMaHO TakKi BUCHOBKH.

1. 3acTocyBaHHS BiCHKOBOCITYK00BIIsIMU Ta TipaniBHukamu JITICY 3aco6iB mpumycy, 00HOBOT TEXHIKU
Ta 030pPOEHHSI PeIIAMEHTY€EThCS 3 OISy Ha noaBiHui craryc JIIICY, a came sik BICHKOBOTO (hOpMyBaHHS
Ta SIK IIPAaBOOXOPOHHOTO OPTaHy, [0 BIDIMBAE 1 HA IPaBOBHUi cTatyc ocoboBoro ckiany AIICY. Lie 3ymoBiroe
noxananas Ha JIICY noxsiiiHOTO 3aBnaHHs: 1) 3a0e3nedeHHs BICHBKOBOIO MPABOMOPSIKY Ta 2) 3a0e3-
MICYCHHS TIPABOTIOPSAKY Y MPUKOPIOHHIHN cdepi YkpaiHu. 3acTOCyBaHHS 3aXOIiB MPUMYCY IPH BUKOHAHHI
TIEPIIIOTO 3aBIAHHS perIaMeHTyeThest CTaTyTaMu 30pOHHHX CHIT YKpaiHu, TpH BUKOHAHHI JPYToro, — sIK 3a-
KoHOM Ykpainu «IIpo JlepskaBHY IPUKOPIOHHY CiIy)O0y Ykpainmy», Tak i Craryramu 30podHUX cHil YKpaiHu.

2. Hopmu, sIKi perTaMeHTyIOTh 3aCTOCYBAaHHS IPHKOPIOHHUKAMH 3aXOMIB MIPUMYCY IOLUUTBHO TOMUIATH
Ha [1Ba BUAX: 1) HOPMH, SIKi BU3HAYAIOTH, SIKi 3aCO0U IPIMYCY HAIAIOTHCS IIPHKOPIOHHUKAM TIPH BUKOHAHHI
MIEBHUX 3aBJIaHb; 2) HOPMH, SIKi BU3HAYAIOTH ITOPSIOK BUKOPHCTAHHS Ta 3aCTOCYBaHHS 3aXOJiB IPHMYCY B
CITY>KOOBIN JiSUTHHOCTI.

3. [loTpeOyroTh KOpETYBAaHHS HA3BU 3aXO0/iB IPUMYCY, BU3HaUeHi B cT. 21 3akony Ykpainu «[Ipo depxas-
HY MIPUKOPIOHHY CITyKO0y YKpaiHm», a TAKO)K IPYHTOBHE 3’SICYBaHHS ITOHATh «BUKOPUCTAHHS» Ta «3aCTOCY-
BaHH» 3aCO0IB IIPIMYCY.

4. B xoxi mocmipkeHHS HaMu Oyi10 BU3HAYEHO O3HAKHU 3aXOAiB MpHMycy. BomHowac moTpebyroTh mo-
JANBIINX TOCIIKEHb 03HAKH Ta YMOBH IMPABOMIPHOCTI BUKOPHCTAHHS Ta 3aCTOCYBAaHHS OKPEMHUX 3aXOJiB
MpUMYCY, BU3HaYeHUX B 3akoHi Ykpainu «IIpo [lepkaBHy NPUKOPIAOHHY CITYK0y YKpaiHu», 3 METOIO edek-
THUBHOTO Ta MPaBOMIPHOTO IX 3aCTOCYBaHHS.
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Keabman M.C. Jlinisi ppoHTY 110 HALLIOMY KUTTIO.

24 mrororo 2022 poky OIM3BbKO 5 TOAMHM PaHKY MYTiH OroJOCHB BiliHy Ykpaini. Onpa3y xk pociiicbki
BiiicbKa po3novasu iHTeHcHBHI o0cTpinu nigpo3ainiB 3CY Ha cxoni KpaiHH, NepeTHYIN MiBHIYHO-CXiaH1
KOPJIOHHU, a TAaKOX HaHECIH pakeTHO-O0MOOBI ygapu 1o aepoapoMax i ckiaaax 30poi Maiixke Ha BCiil Te-
putopii Ykpainu. Bepxona Pana Ykpainu oJHOT0J0CHO yXBajiiia 3apoBaKeHHS BOEHHOTO cTany [1].

Biitna B YkpaiHi, ika TpUBa€ BKe MOHA MIBPOKY, 1 MOKE CTATH OJIHIEIO 3 HAHOLIBIINX KPOBOIIPOIUTHUX Y
cyyacHil icropii. Macitabu BTpar 3 000X CTOPiH BXKe 3HAUHO BUILlI, HIXK Y TUIIOBIH BiiiHI cy4acHo1 106H [2].

APryMeHTOBaHO, 110 POCIHCHKO-YKpaiHChKa BiliHAa € HOBUM €JIEMEHTOM Y MOpiBHsHHI 3 19 cT. ¥V 20-21
CT. TIOCTYIIOBO 3HUKA€ PI3HUIS MK BIHCHKOBUMH Ta IUBUILHUMHU. 3 OJHOTO OOKY ITMBLIBHI Ta BIMCHKOBI
OOpPIOTHCS pa3oM, ajie 3 IHIIOro OOKY MMBUILHUX HUINATH TaK CaMo, SIK 1 BiiChbKOBUX. [le Tak 3BaHi TOTaNIbHI
BiiiHK. Hanpukinui apyroi cBiToBO1 BiliHH, MaeMo Onu3bko 100 30poiiHMX KOH(]IIKTIB M03a Mexamu €Bpo-
nu a6o [liBHiyHOT AMepuku. CTaTHCTHKA MOKA3ye, 110 apMisl PiIKko Bena 001 Julile 3 apMi€lo, a IEPEeBaKHY
OUIBIIICTh — 3 HACEJIICHHSIM. Maibke BCi 11l BIifHHM 3aBEPIIMIIUCS MTOPA3KOI0 JepxaBu-arpecopa. TyT Bxke He-
BaXINBO, SIKi TeXHOJOTi1. bo HEMOKIMBO MOOOPOTH HACEIECHHS, IKE € BMOTUBOBAHE. SIK MUIIYTh HayKOBII
Oxcdopacbkoro yHiBepcuTeTy: «UuM cydacHili Ta MOTYTHiIlll Bificbka OKYIaHTIB, TUM Oijbliie BOHU CXHJIb-
Hi pyHHYyBaTUCS i TUCKOM BJacHOi Barm» [3].

BusnadeHo, mo ¢akrt 3anumaeTbcs GakToM — BOOIOTH yci. Tox BifiHU € pajiie NpaBUiioM, a MUP —
BUHSTKOM. SIKIIIO MU BBa)Ka€MO, 1110 BilfHA HEMOXJIMBA, TO MU YOTOCh AYyXe CHIIbHO HepoOauaemo. [Ticus
MaJiHHs KOMYHI3My MM HaMapHO BBa)<ajH, 10 HOBI BIfHM B)K€ HEMOXUJIHMBi. Bax1uBo mam’statu mnpa-
BIJIO JIaBHIX PUMIJISIH — XOU€Ill MUPY, TOTYyics 0 BiliHU. BiliHa € HEMHUHYYUM CyIPOBIIHUKOM JIIOACHKOT
icropii [2].

Mu Bu3Hauae BiifHy sIK TpuBajii 00iOBI Ail MK OpraHi3oBaHMMHU 30pPOHHMMHU CHIIAMHU PI3HHUX JEPIKaB,
BHACIIIJIOK SIKMX 32 PIK Ha MOJ1 0010 3arMHyJO0 IIOHaMEHIIe TUCsYa Jrofei. 3a iHpopmaliero OpuTaHChKOT
PO3BIJIKH, POCISIHM BTpaTuiu 15 Tucs4 BilichKOBHX, TOOTO Tpoxu Oinbiie 150 connariB Ha neHb ([eHmrad
3CY nosigomisie mpo 34,5 tucsiu youtux). YkpaiHa, y CBOIO uepry, BU3Haia, 1o BTpaudae 6mausbpko 200 Biii-
CHKOBHX Ha JICHb. Bike Tijbku BTpaTH YKpaiHH MiHIMAIOTH I[I0 BilfHy B IIKaJi 3a IHTEHCHUBHICTIO, II¢ HE
BPaxOBYIOUH BTpAT cepeJl IUBIIbHUX, SIKI SBHO BUII 32 CEPEIHI.

Kpim Toro, BiitHa pocii B YkpaiHi Bxke HepeBepIlmIa CEPeIHIO TPUBAIICTb BOEH, 1 BC1 O3HAKU BKA3yIOTh
Ha Te, o 00I0BI il 3aTATHYThCS, 1 1Ie Oy/e BiiiHa Ha BucHaxkeHHs. 3a nanumu Correlates of War Project,
25% Boe€H TpuBaroTh 13 micawiB i Oinble. 3 OMIALY HA TE, 1[0 CTOPOHH BXKE OYyJM 3aTydeHi 10 KOHQIIIKTY
HU3BKOT IHTCHCUBHOCTI Ha CXOAl YKpaiHu, L BiifHa mepeBUIINIa TPUPIYHUIT pyOixk, SIKOTO JTOCSIIM JIUIIE
10% xoudumikTiB [1].

KirouoBi ciioBa: BiifHa; monmiTuka; IpOTUCTOSHHA arpecii; CyBepeHITET; BTOPTHEHHS; KOH(IIIKT.
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Kelman M.S. The front line of our life.

On February 24, 2022, at around 5 o’clock in the morning, Putin declared war on Ukraine. Immediately,
Russian troops began intensive shelling of the units of the Armed Forces in the east of the country, crossed
the northeastern borders, and also launched rocket-bomb attacks on airfields and weapons depots almost
throughout the territory of Ukraine. The Verkhovna Rada of Ukraine unanimously approved the introduction
of martial law [1].

The war in Ukraine, which has been going on for more than six months, may become one of the
bloodiest in modern history. The scale of losses on both sides is already much higher than in a typical
modern war [2].

It is argued that the Russian-Ukrainian war is a new element compared to the 19th century. In the
20th and 21st centuries the distinction between military and civilians is gradually disappearing. On the
one hand, the civilians and the military are fighting together, but on the other hand, the civilians are
being destroyed as well as the military. These are so-called total wars. At the end of the Second World
War, we have about 100 armed conflicts outside Europe or North America. Statistics show that the army
rarely fought only with the army, and the vast majority with the population. Almost all these wars ended
with the defeat of the aggressor state. It doesn’t matter what technologies. Because it is impossible
to overcome a motivated population. As Oxford University scientists write: «The more modern and
powerful the occupier’s troops are, the more they tend to collapse under the pressure of their own
weight» [3].

It was determined that the fact remains that everyone is fighting. So wars are rather the rule, and
peace is the exception. If we believe that war is impossible, then we are seriously missing something.
After the fall of communism, we thought in vain that new wars were impossible. It is important to
remember the rule of the ancient Romans — if you want peace, prepare for war. War is an inevitable
companion of human history [2].

We define a war as a prolonged hostilities between the organized armed forces of different states, as a
result of which at least a thousand people died on the battlefield in a year. According to British intelligence,
the Russians lost 15,000 soldiers, that is, a little more than 150 soldiers per day (the General Staff of the
Armed Forces of Ukraine reports 34,500 killed). Ukraine, in turn, admitted that it was losing about 200
soldiers per day. Only the losses of Ukraine raise this war in the scale of intensity, not taking into account the
losses among civilians, which are clearly higher than average.

In addition, Russia’s war in Ukraine has already exceeded the average duration of wars, and all indications
are that the fighting will drag on and it will be a war of attrition. According to the Correlates of War Project,
25% of wars last 13 months or more. Given that the parties were already involved in a low-intensity conflict
in the east of Ukraine, this war exceeded the three-year mark reached by only 10% of conflicts [1].

Key words: War; policy; resistance to aggression; sovereignty; intrusion; conflict.

Beryn. pociiicbko-ykpaiHchKa BilffHa HaOyna NIMOMHHOTO 1 JOBIOCTPOKOBOTO XapakTepy 1 MpuU3Beia 10
KapJMHAIbHUX 3MiH y BitHocuHax Kuesa i MockBH. pociiicbka arpecis 3aBaana YKpaiHi 6e3npereieHTHUX
JIFOJICHKUX, TEPUTOPIiaIbHUX, EKOHOMIYHUX BTPAT 1 3 yChOIO MOJIETIBHOTO PSIAY MiXk/IEpKABHUX BiHOCHH (HE
TOBOPSIUM IIPO BiMHY SIK TaKy) 3ajMIIMiIa YKpaiHi Ha TpuBaauil nepiof auiie ¢GopMaT KOH(GPOHTAIIHHOTO
CHIBICHYBaHHS 3 POCI€I0 — OOMEKEHOTO, BUMYIIIEHOTO, XOJIOJHOTO — B 3aJIEKHOCTI BiJl MOTOYHOI CUTYyalii
pocilicbKo-yKpaTHChKa BiifHa He € JoKanbHUM, nepudepiiinum koHdikToM. Arpecis Kpemins Hece He nuiie
3arpo3y JepKaBHOCTI YKpaiHW, ii CyBepeHiTeTy, a i eHocTi €C, 3aranoM MoJiTHYHOMY yCTpOr0 €BpOIH.
Tomy Bkpaii BaXXJIMBUM € IMOIIYK aJeKBATHUX, ¢()EKTHUBHUX BIAMOBiACH, (OPMYBaHHS CHUIBHOI MONITUKU
MIPOTUCTOSIHHS POCIHCHKIiH eKcraHcii.

IMocranoBka npodaemu. OCcKinbKy KOH(IIKT NepeTBOPUIIACS HA BiffHYy HAa BHCHA)KCHHS, 3aCHOBAHY Ha
apTUIIEPIMCbKOMY BOTHI, OOHMJIBI CTOPOHH 3a3HAlId BETMYE3HUX BTPAT 1 TEHep CTUKAIOTHCS 3 MOTCHIIHHUM
OpaxoM KHBOT CHIIH. POCisl TAKOXK 3a3HaNa BTPAT JI0 TPETUHH CBOIX CYyXOMyTHUX BIHCHK, 1 IPEICTABHUKU aMe-
PHUKAHCBHKOT PO3BiKK MyOIIUHO 3asIBHIIH, 110 POCist OOPOTHMEThCs 3a Oynb-sIKi cepiio3Hi ycmixu 0e3 NOBHOT
MOOimi3alii, 10 € MOMITHYHO HEeOE3MEeYHUM KPOKOM, SKOTo MyTiH Joci yHuKaB. OKpim Toro, Ha 3axoii He
BOAYArOTh JKOJJHUX O3HAK TOTO, IO Oa)kaHHS POCIHCHKOTO MPE3UIeHTa BECTH BiliHY crabinae. AHam3 JpKepen
Jla€ MiZICTaBU CTBEP/KYBATH, 10 MYTiH, SIK 1 paHillle, BIPUTS, 110 JOCSITHE YCIIXY 1 TaK Y iHAKIIIE KOHTPOIIO-
BaTuMe YKpaiHy — abo 4acTKOBO, a0 ITITKOM.

AHani3. Munyno Bxe 6inbire, sik 194 no6u (1a 5.09.2022 p.) HEHMOBIPpHOTO repOTYHOTO CYIPOTH-
BY YKpaiHCBKOTO Hapoy, 1[0 EPETBOPUBCS HA BITUU3HAHY BU3BOJBHY BiliHY, B SIKiif MIIbHOHN HaAIINX
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TPOMAJSH BUSBISIIOTE BHCOKHI MOpPaIbHO-TICHXOJIOTIYHUI IyX, TOTOBHICTH OOPOTHCS 32 HE3aICK-
HICTh, cBOOONY. [loromkyrouunce i3 6araTbMa OIiHKaMH YKPaTHCBKUX 1 3apyOiKHUX €KCIEPTiB, K Be-
tepan MBC, OJIKOBHUK Mifimii y BiJIcTaBIl, 1.10.H., ipodecop IO HY «JIpBiBChKa MONITEXHIKAY
Ha OCHOBI aHaJITHYHOTO OCMHUCIICHHS YMMaJiol KUIBKOCTI HalPI3HOMAaHITHININX (aKTOPIB MPHUXOJIKY
JI0 BUCHOBKY, IIIO TaKOi CTIHKOCT1 Yy HEPIJKO JyKe KPUTUIHUX CUTYaAIlisIX, TAKOT BATPUMKH, TOJICPAHT-
HOCTI Y CTOCYHKaxX MiX JIFOIbMH, TaKOi BUPO3yMIJIOCTI, 3AaTHOCTI MPHUATH HA JOIOMOTY 1 TOJIOBHE -
He0aueHOi BOJOHTEPCHKOI 3BUTATH HAM yCiM, a HacaMIiepel TPOMAaIIHCHKOMY CYCIIUIHCTBY BIAlIOCs
JOCSATTH 3aBJSKH HAIllOHAJIBHO-TIATPIOTUYHUN 3rypTOBAHOCTI HABKOJIO MPE3HJICHTa — KOMYHIKaTopa
B.O. 3eneHcpKkoro, ycix iHCTUTYTIB Jep)KaBHOT BIIaJiH, IO BEIHKOK MIpPOIO CIPHSIO 3a0e3MeUeHHIO
BCEHApOHOT MOO1TI3aiHHOT TOTOBHOCTI JIO IMOJI0JIAHHI 1HO/1 HaBITh HEOUIKYBaHUX, allc HEHMOBIPHO
CKJIaTHUX BUKIIHKIB.

Buxaan ocHoBHOro marepianay. «Jlymy i Tijlo MM ITOJIOXKHUM 3a Hally cBOOOJIY» — el TepoiuyHui
3aKJIMK HAI[IOHAJTFHOTO CJIABHS JI0 CBSIIEHHOTO YUHY HaOyB IMTMOOKOTO0 HOBOYACHOTO CaKpaJbHOTO CEH-
Cy Ticis 24 JIFOTOr0 — MOYaTKy BIpOJOMHOTO BTOPTHEHHS B YKpaiHy 03Bipijoi MIOBiIHICTHYHO 30MOOBa-
HOI OpJH, SIKy KPEeMIIIBChKHI (ropep, OUMaHIIMKA MaHIE PATIBHUIITBA BEJIMYl pacei, codepaTelst €ro
3eMelb B COI03 HEPYIIIMHUIA, MOBIB YTBEP/KYBATH TaK 3BaHUN «PYyCCKHH MHpP» — 17COJIOTI1H0 JyXOBHOT
HETEepPIUMOCT]I ¥ HaIlllOHAJIbHOI HEHABUCTI OCBSYCHOI MaTpiapXoM pII], CEKCOTOM CYMHO3BICHOI KOH-
Topu rubokoro OypeHist (kro) Kupiiom, y MUpy KOJUIIHIM OI3HECMEHOM — IMOYATKOBUM [ YHIISIEBUM.
OToX cmiBOpaT i OJHOIYMEIh TAKOTO OOl IIEPKOBHOTO i€papxa, CIaJIKOEMEIb 1 MPAaKTUK OJI03HUX Te-
POPECTHYHUX TPAAHIIA KPHUBABOTO YeKa, TPUUI MPE3UICHT BEINUC3HOTO OHKIIABY, [0 IMEHYETHCS HOTO
HACEJIEHIEM K «IITUPOKa CTpaHa MOS POTHAS», 000KHIOBAHUH HUM BOXKIb-IIPABITENh Pa3oM 3i CBOIM
00spchKUM 0XBicTsaM po3mouas (o 4:30 yTpa, Tak 3acBepOiso, o i He JOYeKaBCs THS; 3rafaB MalOyTh,
MPaKTUYHUN TOCBIJ TIIyOOKOmOUiTaEMOro Amoibda, 3a HakazoM skoro «KumeB OoMOmiIn, Tak Hadama-
Csl BeJIiKasi OTEUECTBEHHAS) CIUIAHOBAHY (a SK ke 0e3 miaHa?) KPeMIIBCHKIMH CTPaTeraMHu «BOCHHYIO
CIIeIomnepalioy», a TOYHIIe 1 MPOCTilie — MICTYITHY 3a 3ayYMOM 1 KpUBaBY 3a CYTTIO IIHPOKOMAaCIITA0-
HY BifiHY IPOTH MHUPOIIOOHOT KpalHU-CYCIIKH, (GaKTHYHO 301IBIIUBIIN OOCSATH €KCKajallli arpecuBHUX
3a3iXaHb, M0 TPUBAIOTH 0€3 MEPEPBH BiCIM POKIB.

Hormoena B1acHOIO pomaraHIucTCHKOI0 HAPKOTOIO, 3aCTIIIICHA BipOIO Y HEIOMIIIBHICTE (propepa, BENH-
Ye3Ha BiIChKOBA apMaia, 110 KiJIbKa MiCSIliB TOBKJIACS HIONTO Y HABYAHHSX B3/I0BXK HAIIUX KOPJOHIB, pYIIIHIa
Ha MUPHI ceJa i MicTa 3 TIepeKOHAHHSIM Y MTPOBEICHH1 OMIIKPIry (3HOBY HaroaMBes MOCBiI Anonbda, Hena-
PEMHO X CydacHHUH (propep MPOXOAWB YEKICTCHKUI BUIIKLT Y TEPMaHCKOH IIp), 3 BIpOIO y madocHe mpora-
TaHJIUCTCHKE (TYT TOKJIAAYThCS COJIOBHOBH 31 CKAOCEBUMHU ) IITYMOBUHHS PaIICHUX 3yCTpidei 1 001iMIB «J101-
TOXXJIAaHHUX OCBOOOMITENEN, HY 1 Kak ke 0e3 mapaja nobeniTeNneil Ha KUiBCbkoMy Xpeniatuky. «IIpocnas-
JIeH1 KaHTeMHPIBI (TIOCTIHHI yJaCHUKH TapaaiB Mo0e100ecist Ha KPAaCHOM TUIONIA i) HaBITh Mepea0auInBO
3aXOIMIIN CBATKOBY (POpPMY 3 OpA€HaMi i MemasiMi. «Bcho HILITO MO Iu1aHy, — BBaKaB BEPXOBHUH (TIpaBia,
HeoMapIai;, HMOBIPHO 3aMUIILUIST BOCIONIB30BATCS MIPAKTUKOIO YETHPEIKAN TEPOsi COBETCKOTO coto3a Jleo-
Huza Mnbrua) rmaBHOKOMaHAyBad. YIIEBHEHOCTI He OpakyBasio reHmTadictaM i yciid maibke 200-TUCSIHIT
BIMCBKOBI# OTapi.

A n3ychKH. ... Takoro oOMu3Hs IPOKOBTHYTH. [0/l HABITh YSIBUTH, SIKOIO BHITUIIYTH iCTOPUKU «BEITNY He-
moOeIIMOH 1 JIereHIapHo» apyrou (?) apmii ceiTy. He yekanu, He MOTJIM HaBiTh 3pO3YMITH, SIKHM YHHOM B)KE
MIPOTATOM JBOX TIDKHIB «YCIEITHO OCYIIECTBISIEMON COMIACHO IUIaHay (TBEPMXKECHHS 13 TIIMOOKOTO OyHKepa
CaMO03aKOXaHOTO (propepa) yKpaiHCHKI JOPOTH 3aBajeHi COTHSAMH TOHH METaloOpyXTy, M0 OyB Iepen TUM
TaHKaMH, OpOHETPAHCIIOPTEPaMH i T.II. MOJIOHUM OOHOBUM 3HAPSIISM, IO TUCSY] TPYIIB OPKiB BAJITIOTHCS
Ha BYJHIIIX MICT 1 CENTUII THMYAacoBO OKyrmoBaHuX YepHiriBowan, Cymurinan, KUiBIuHA Ta iHIIMX obac-
Tel (HUHI 3BIIBHEHUX ).

Munyio Bxe Oinbire, sk 194 mobu (aa 5.09.2022 p.) HEHMOBIPHOTO TEPOTIHOTO CYIPOTUBY YKPATHCEKOTO
HapOJY, IO TIEPETBOPUBCS HA BITYM3HSHY BU3BOJBHY BilHY, B SIKiil MiTBOHN HAIIIMX TPOMAJISTH BHUSIBILSIIOTH
BHCOKHH MOPaJIbHO-TICHXOJIOTIYHIH yX, TOTOBHICTh OOPOTHCS 33 HE3AJICKHICTh, CBOOOMY. [Toromkyrourcek
i3 OaraTbMa OIIHKaMH YKpaTHCHKUX 1 3apyOiKHUX SKCIIEpTiB, 5K BerepaH MBC, MOJIKOBHUK MIMIIT y Bij-
CTaBI, A.10.H., mpodecop ITIITIO HY «JIpBiBChKA MOMITEXHIKA)» HA OCHOBI aHAJITHIYHOTO OCMHUCIICHHS YUMa-
JI0i KUTBKOCTI Hafpi3HOMAHITHIIINX (DAaKTOPIB MPUXOMKY IO BUCHOBKY, 1[0 TAKOi CTIMKOCTI Y HEPIJKO TyikKEe
KPUTUYHUX CHUTYAIlisIX, TAKOI BUTPHMKH, TOJCPAHTHOCTI ¥ CTOCYHKaX MK JIFOJbMH, TaKOT BHPO3YMIIOCTI,
3[aTHOCTI MPHUUTH Ha TOMOMOTY i rOJIOBHE — HeOaYeHOI BOJIOHTEPCHKOI 3BUTSITH HAM YCIM, a HacaMIepen
TPOMAJITHCHKOMY CYCITUTBCTBY BAAIOCS HOCSTTH 3aBISKU HAIIOHATBHO-IIATPIOTHYHUHN 3TYPTOBAHOCTI HABKO-
JI0 mpe3uieHTa — komyHikaropa B.O. 3eneHncpkoro, ycix iHCTUTYTIB AeprKaBHOT BIIay, 10 BEJIHKOK MipOIO
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CHPUSIIO0 3a0€3MEeUCHHI0 BCCHAPOAHOT MOOLTI3allifHOT TOTOBHOCTI /10 TIOI0JIaHH1 1HO/II HaBITh HEOUIKYBaHHMX,
ajyie HEMMOBIPHO CKJIATHUX BUKJIHKIB.

Be3cyMHIBHO MTiciisl HAIIOi IEPEeMOTH B YMOBAaX HAIPYKECHOI Tparli 3 BiJOy0BH 3pYyHHOBAHHX MICT i
CiJI, BIJIHOBJICHHSI €KOHOMIKH 1 1HQPACTPyKTYpH YKpaiHCBhKI HayKOBII (iICTOPHUKH, COIIOJIOTH, IPABHHUKH)
BI3bMYThCSl ITTUOOKO i BceOiuHO MpoaHai3yBaTh (PeHOMEH HE3/JI0JIAHHOCTI, BOJIEN00CTBA 1 Tepoi3My Ha-
IIOT0 HAPOJY, 3’ SICYBATH, IO JTOTIOMOTIIO HOMY BUCTOSITH y HEpiBHIH OOpOTHOI 13 KaXJIMBUM, JIFOJAHMHOHE-
HaBHCHUIIBKUM MOHCTPOM, KM, 3a3HABIIW BIAYyTHOI TOpPa3KH O3BIpiB JIO OS3MEXOKS W IMiIIMTOBXHYB
04oJieHe HOTO Oe3apHUM IeHEepaliTETOM BOTHCTBO /10 BUKOPUCTAHHS HAMOTHIHININX, 3aCy/DKEHUX ITUBITi-
30BaHUM JTFOJICTBOM METO/IIB 1 CITOCOO1B MOIOJIAHHS OMOPY MUPHHX IIUBUIBHUX TPOMAJISTH — JI0 BaHIAII3MY,
MapoIepcTBa, CEKCyalbHOTO HACHIBCTBA, a 3TOIOM M0 BiIBEPTHX 3JIOYHHIB TeHouumy. Te, mo mobauns
YBECh CBIT y BU3BOJICHUX Bij OKymnaHTiB byui, IpneHs, BopoasHku Ta 1HIIMX MICT 1 ClI, M SIKO Kaxy4H,
moKyBaso. JlecaTku 3apyOiKHUX )KypHaIiCTIB JoHecn y 3MI cBoiM KpaiHam MpaBauBy 1HPOpMAILIi0 PO
«IOIBUTH» pacerchKoro BosTBA. Jlijiepy MpOBITHUX JIEPIKaB CBITY BIIBEPTO HAa3BaJH MOCKOBHUTCHCHKOTO
«BEPXOBHOTO MPABUTEISH» Ta HOTO MOCIMaK BHHHUMH 3JIOYMHIISIMH, 1110 BIAINCS 0 MacOBOTO TEPOPY.

L{i;KOM MOJUISIO JYMKY OJHOTO 3 aBTOPHUTETHUX YKPATHCHKUX BIHCHKOBO-TIOJITHYHUX CKCIIEPTIB, SKUN
3a3Havae: «O3700JeHHS HAIIOl HAllil Ha TAKOMY BUCOKOMY PiBHI, IO JIFOJM TOTOBI IOMUPATH HE3BAKAIOUH Hi
Ha 110. He rotoBi npo6ayutu BOpory Te, IO BiH POOUTH. «I CIipaBi, uu % MOXKHA MIPOOAYNTH «BH3BOJIHTE-
JIIM» CMepTh TIoHa ] 344 niteli (ctaHoM Ha 5 BepecHs)? Un MO)KHA BBa)KATH JIFOMBMH MEP3CHHUX BUPOJIKIB,
SIK1 TBJITYBAIH 25 )KIHOK, cepe/l SKUX Oyid JiBYara MIKUIbHOTO BiKy 3 Byui? SIkoi kpuMiHaibHOT KBaTi(hika-
1ii 3aCITyrOBYy€ 3JIOUHMH «CaHHA 13 cMapT(OHOM» KM Ha 04YaX CHHA-ITUIITKA YHHUB HAPYTY HaJ HOro Ma-
Tip ‘10, hoTorpadysas Iie i XBaJIHBCS TAKOI «I00IECTIO» OJHOKIACHIKY 13 IIyOiHKI 32 opeOpikom»? Tucsdi
W THCSY1 TTOIOHOTO «MpaKoOeCishy — (haKTH JIUIsl BOEHHUX TPUOYHATIB HaJ| 3IOYUHIISIMA Y JTFOICHKIH 1M0om100i.

[IpaBwii 3raganuii Buine excrept: « Tenepinias Gopma (J1071aM i 3MICTOBHA CYTHICTB) MOCKOBCBKOT iMITe-
pii mpupedeHa Ha mopasky. Lle He Oyie mBUIKO, aje e CTAHETHCS.

Tak HEOJMIHHO CTaHETKCS, ajie MiCJsl HaIIol epeMOry. AJle NUIAX J0 Hel 1 He TPOCTHH, 1 He JIeTKUH,
OJTHAK HAIll HAPOJI 3/10J1a€ HOro, 00 BIIYYB MiATPUMKY [UBITI30BAHOTO CBITY, 00 OTPUMYE BEJIHUKY JOMOMOTY
BiJl Ipy3iB 1 COIO3HMKIB, 00 TOBIPUB y 3/IaTHICTh HAIIOTO BIMCHKOBO-TIOJIITHYHOTO KEPIBHHUIITBA YCIIIIHO
peai3yBaT HaWCKJIaIHII BOEHHO-TAKTHUYHI 3aB/IaHHs. Ta HaWroJIOBHIIIA HaIlla CHJIA 1 BIICBHEHICTB - Bipa y
BHCOKY Ooe3narHicTh 3CY, Tepodoponu, miaposniaie MBC, JICHC, y ix HamioHaIbHO-NATPIOTHYHIA MOTH-
BOBAHOCTI y 005X 32 CYBEPHITET 1 HE3AICKHICTh YKpaiHU. YIIEBHEHOCTI HAM JIOJIa€ BCCHAPOAHA MOO1ITi3aIlii-
Ha TOTOBHICTb BIJICTOSITH 1 Ha IIeH pa3 Te, 10 3700yBaJIM y HEJerKiit 00poTh01 YMCICHHI MOKONIHHS HAIIMX
MPEJIKIB.

VY 1919 p. BuaarHuii ykpaincbkuit noet Osnekcanap Omeck, Oymayun cBinkoM HalioHaaIbHO-BU3BOJBHHUX
3MaraHb HaIIOTO HAPOLy, OOJISTIH MePEeKUBAIOYH TOIOYAaCHI HEB/Iadi, TUCAB 3 BIPOIO Y CBITITy OyITydYHICTB!

Bosce nynae na nonsx:

«/[o ocmanky, 0o 3acuny!

Xaut nonscemo 6 604x,

A 30y0yem Vkpainy.

Jlywy, mino giodamo

3a cobopny, nezanedxicny,

Mopem ckpizv posiniemo...
Bonio cnpasorcnio, neobmedcny!»

BucHoBkmu. 1. BaxiuBo mam’staTi MpaBuiIo JTaBHIX PUMIISH — XOUeIl MHUPY, TOTYHCs 70 BiliHU. BiiiHa €
HEMHUHYYHM CYIPOBITHHKOM JIFONICHKOT iCTOPIi.

2. HaiironoBHiIa Hamra cujia i BIEBHEHICTh — Bipa y BUCOKY Ooe3natHicTb 3CY, TepobopoHH, mimpos-
ninie MBC, JICHC, y ix HanioHaNbHO-TIATPIOTHYHIN MOTHBOBAHOCTI y 0OSIX 32 CYBEpHITET 1 HE3aJICKHICTh
VYkpainu. YIeBHEHOCTI HaM J1oJae€ BCCHApOIHA MOOiTi3alliifHa TOTOBHICTh BIACTOSTH 1 Ha LEH pa3 Te, o
3100yBajH y Helerkili 00poTh0i YUCICHHI TTOKOIIHHS HAITMX TIPEIKIB.

3. Jlinepu mpoBIAHUX JEpIKaB CBITY BiIBEPTO HA3BAIM MOCKOBHTCHCHKOTO «BEPXOBHOTO IPABHUTEIID) Ta
HOro nocinak BUHHUMHU 3JI0YMHIISIMH, 1110 BJAJIUCS 10 MacOBOTO TE€POPY.

4. «/dyumy # TiJI0 MU MOJIOKUM 32 Hally CBOOOAY» — Liel repoiuyHui 3aKJIMK HAalllOHAJIBHOTO CIaBHS 10
CBSIIIEHHOTO YNHY HaOyB NIMOOKOro HOBOYACHOT'O CAaKPaJIbHOTO CEHCY Micis 24 JIIOTOro — [04Yarky BipoJjoM-
HOT'O BTOPTHEHHS B YKpaiHy.
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3 NIKOTOr0 2022 POKY B YKPAIHI

Cueopgepg I.C.,

KaHOudam ropuduYHUX HayK, doKmopaHm,

odoueHm Kaghedpu npasooXopPOHHOI ma aHMUKoPYynyitiHOI QisinibHOCMI

IHemumymy nipasa im. KHa3si Bornodumupa Benukozo MAYIT,

HadyarnbHuK 8i00iny CrieyiarnizoeaHoi npoKypamypu y gilicbKogili ma 060poHHIl cehepi
Oobicy 'eHepanbHO20 npoKypopa YkpaiHu

ORCID: 0000-0002-2057-9609

sivoded1986@ukr.net

Cusogen 1.C. 3minu y kpuMiHaIbHOMY 3aKOHOAABCTBI 3 MOUYaTKY BilicbkoBoi arpecii p¢ B 2014 Ta
BilicbKkoBUX [iii 3 loTOro 2022 poky B YKpaiHi.

I3 nocunanaaM Ha Yrpasiinasa BepxoHoro komicapa OOH 3 mpas moguny, 3 14 kBitHs 2014 poky 1o
novatky BepecHs 2022 poky Bij OoiioBux niit Ha Jlon6aci (Jlonenbka Ta Jlyrancbka 001acTi) MOCTpaXaAanu
a6o 3arunynu Bia 42 1o 44 tucsy moaeit. 3 motoro 2022 poky BHacHiOK BiltHU 3arunyno Bif 13 100 mo 13
300 mroneit. I3 Hux 3375 nuBinbHUX 0ci0, npubnusHo 4150 ykpaiHchkux BilicbkoBHX Ta mpubausHo 5700
6oitoBukiB. Kpim Toro, 3 mouarky OoiioBux aiit Ha Jlon6aci nopanunu 29 500-33 500 mroneii. I3 Hux Big 7
70 9 Tucsu muBiTeHUX, 9700 - 10700 ykpaincekux BiiicbkoBux Ta 12 700—13 700 GoitoBukis. Takum 4rnHOM
Ha [UBUIBHUX mpunanae 25-26% Bix 3aranbHOl KibKOCTI 3aruOnux. Take CHiBBiAHOIIEHHS CTOCYEThCS 1
nopaHenb. OJHAaK BapTO 3a3HAUMTH, 110 LIe CIiBBIJHOMICHHS 32 POKH CyTTEBO 3MiHMocs: 3 33-34% y 2014
poui 10 4-5% y 2019-2022 pokax.

B OOH o craructuku cMmepreil BificbKOBUX BiJHECH 1 BUIIAJIKU, HE TIOB’s13aHi OE3MOCEPEAHBO 3 BOEH-
HUMHU JiIMH. 30KpeMa, BHACHIIOK HEOOEPEKHOTO MOBOKEHHS 31 30pO€I0, TOPOKHBO-TPAHCIIOPTHUX NPH-
roj, XBOpoO Mij 4yac ciaykO0u B 30HI KOH(IIKTY, BOMBCTB Ta CaMOT'yOCTB, 110 CTaHOBIATH OMu3bko 30% Bifg
3arajgbHOI KITBKOCTI.

Kpim Toro, y 2019 Ta 2020 poxax no 40% cmepteii cepen BiicCbKOBUX Y 30H1 KOH(IIIKTY CIIPUYUHEH] XBO-
pobamu, BOMBCTBAMH, CaMOTyOCTBaMH, JOPOKHbO-TPAHCIIOPTHUMH MPUTOAAMH Ta IHIIUMU IPUIMHAMH, HE
OB’ sI3aHUMHU 3 00WOBUMHM HissMH. OHAK 11 BUITAJIKKA HE BKIIIOYEH] 10 3a3HAYEHOTO CITiBBI1HOIIEHHS.

3 24 motoro 2022 poky, KOoJIH ouaBcs 30poitHMI Hamaj pociiicekol deaepariii Ha YkpaiHy, 10 OIiBHO-
4i (3a micueBuM ugacom) 20 ceprmHs 2022 poky YmpaiinHsS BepxosHoro komicapa OOH 3 mpas moguHu
(YBKIII OOH) 3adikcyBano 10 308 xepTB cepen mMBUILHOTO HaceleHHs Kpaiau: 4597 3arubnux ta 5711
MMOPaHEHHX», — UIETHCS Y TIOB1IOMJICHHI.

3a ganumu OOH, cepen 3arubnux: 1775 donosikis, 1186 xiHok, 128 nmiBvat i 144 XJIOMUMKIB, a TAKOK
41 nutuHa Ta 1323 nopocnux, cTaTh SIKUX MOKH 110 HeBigoMa. Onepxanu nopaneHHs: 1159 gonogikis, 8§10
KiHOK, 127 niBuar ta 168 xyomuukis, a Takox 176 niteit Ta 3271 gopociwii, cTarh sSIKUX HeBimoMa. Sk 3a-
3Haumnu B OOH, GinbIicTs rofeit 3aruHysa0 Bi BUOyX0BOi 30poi i3 MIMPOKOI0 30HOI0 MOPA3KH — BaXKKOI
apTuiepii, peakTHBHUX CHCTEM 3aJIIIOBOTO BOTHIO, PAKET Ta aBiayJapis.

Ha KuiBmuHi 3 TI0TOT0 1Or0 poKy MPaBOOXOPOHIN BUSBHIM 1332 Tiga MUPHUX JKUTETIB, SIKHUX yOMIH
pociliceki okynanTu. KomeHnTtyroun BkasaHi mozii HauansHUK nofinii KuiBcekoi obmacti Aunpiit Heburos
3a3Ha4MB, 110 HA XKallb, JIOCI 3HAXOATHCS TiJia BOUTUX JIFO/IEH, OLIBIIICTh 13 HUX YOUTI came 31 CTPiIeIbKOT
30poi, a6o aBTOMaTH4HOI, 00 CHaWNEPCHKOi, a00 HABITh OCTAHHE BUsIBICHE Y cepmHi 2022 poKy MOXOBaHHS
— 7 nrofeii cTpadeHi. Y skepTB OyJio MPOCTPIICHO 1 KOJIiHA, 1 TOJIOBY. YCi BUSIBJICHI BOUTI 0COOHM BUSBUIINCS
ruBiTEHUME JoneMHu. [lominis KuiBcekoi o0macti 3apeecTpyBasia Bxe MOHA 3 THUCSYI KPUMIHAIBHUX MPO-
B KEHb, 3JI0YHHIB, SKi BAMHWINA POCIHCHKI BIHCHKOBI.

Ki11040Bi c10Ba: KprMiHAIEHO-TIPABOBE 3aKOHOAABCTBO, KPUMiHAIBHIN KOJCKC YKpaiHH, HOBEJIH B IIpa-
Bi, BIICHKOBI /i1, BiliChKOBa arpecis.
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Syvodyed I. Changes in the criminal legislation since the beginning of the military aggression of the
russia in 2014 and military actions from february 2022 in Ukraine.

With reference to the Office of the UN High Commissioner for Human Rights, from April 14, 2014 to
the beginning of September 2022, from 42 to 44 thousand people were injured or killed in the fighting in
Donbas (Donetsk and Luhansk regions). Since February 2022, between 13,100 and 13,300 people have died
as aresult of the war. Of them, 3,375 are civilians, approximately 4,150 are Ukrainian military personnel, and
approximately 5,700 are militants. In addition, 29,500-33,500 people have been injured since the beginning
of hostilities in Donbas. Of them, 7,000 to 9,000 civilians, 9,700 to 10,700 Ukrainian military personnel, and
12,700 to 13,700 militants. Thus, civilians account for 25-26% of the total number of dead. This ratio also
applies to injuries. However, it is worth noting that this ratio has changed significantly over the years: from
33-34% in 2014 to 4-5% in 2019-2022.

In the UN, among the statistics of the deaths of military personnel, there are also cases not directly related
to military operations. In particular, as a result of careless handling of weapons, traffic accidents, illnesses
during service in the conflict zone, murders and suicides, which make up about 30% of the total number.

Additionally, in 2019 and 2020, up to 40% of military deaths in a conflict zone are due to disease, homicide,
suicide, traffic accidents, and other non-combat related causes. However, these cases are not included in the
specified ratio.

From February 24, 2022, when the armed attack of the Russian Federation on Ukraine began, until
midnight (local time) on August 20, 2022, the Office of the United Nations High Commissioner for Human
Rights (OHCHR) recorded 10,308 victims among the country’s civilian population: 4,597 dead and 5,711
wounded,» the message reads.

According to the UN, among the dead: 1,775 men, 1,186 women, 128 girls and 144 boys, as well as 41
children and 1,323 adults, whose gender is still unknown. Injured: 1159 men, 810 women, 127 girls and 168
boys, as well as 176 children and 3271 adults, whose gender is unknown. As noted in the UN, most people
died from explosive weapons with a wide area of defeat — heavy artillery, rocket systems of salvo fire, rockets
and airstrikes.

Since February of this year, law enforcement officers have discovered 1,332 bodies of civilians killed by
the Russian occupiers in the Kyiv region. Commenting on these events, the head of the police of the Kyiv
region Andriy Nebitov noted that, unfortunately, the bodies of the killed people are still there, most of them
were killed with small arms, or automatic weapons, or snipers, or even the last burial discovered in August
2022 — 7 people were executed. The victims were shot both in the knees and the head. All identified killed
persons turned out to be civilians. The police of the Kyiv region have already registered more than 3,000
criminal proceedings, crimes committed by the Russian military.

Key words: criminal legislation, criminal code of Ukraine, novelties in law, military actions, military
aggression.

Bukiaa ocHOBHOro marepiany. YIOCKOHaJCHHS Ta KBasi(hikallii MpaBONOPYIICHb, SKi BYMHSIOTHCS
BIICHKOBOCTY’>KOOBIISIMU Ta B TIEPioJ BIHCHKOBOTO Yacy paHillie JOCITIKYBAIHCS HACTYITHUMHU (DaxiBIIMHU
Axmetmmma X.M. (Kanigikaris BificbkoBux 3mounHiB), boryupkuii [1.I1. (OcHOBH BilichKOBOTO TIpaBa Ykpa-
Tan), Bacunwer H.B. (IToHsTTS Ta ckiiaj BiliCbKOBOTO 3;10unHY. [lokapaHHs 3a BIHCHKOBI 37104MHH), [epIieH-
30H O.A., IlyroBkin I"H. (BiiicekoBi 3mounnn), Matsiituyk B.K. (BilicbkoBi 310unHH. XapaKTepHCTHKA,
METOVKA, PO3CIiayBaHHs Ta 3amobiranus), Hasporpkuii B.O. (Kpuminamsae mpaBo Ykpainu. OcobmnmBa
yactuHa), [TanoB M.I., Kacuntok B.1., XapuronoB C.O. (3104MHU NPOTH BCTAHOBJIEHHA MOPSIKY HECEHHS
BIICBKOBOT CITY>KOU (BIHICHKOBI 3JIOUHHH).

36poiina arpecist PO npussena 1o psiny BUKIHKIB IS 30IHCHEHHS KPUMIHAJIBHOTO MPOBAPKCHHS Ha Te-
puropii Ykpaiau. HeoOXigHiCTh BHECEHHS 3MiH J0 KPUMIHAJIBHOTO MPOLIECYaTbHOTO 3aKOHOIABCTBA YKpai-
HU BUHEKIA e Y 2014 porii 3 MOMEHTY ToYaTKy THMYacoBol okymnamii KpuMCcBEKOTo MiBOCTPOBY Ta OKPEMHUX
paiioniB y JloHenpkoi Ta Jlyrancbkoi 001acTeid, M0YaToK sIKO1 BCTAHOBIICHHS ITOJIOKEHHSAMH 3aKOHY YKpaiHu
“Ilpo 3abe3mneyeHHs mpaB i cBOOOJ I'POMAJSH Ta MPABOBUN PEKUM Ha TMMYACOBO OKYIOBaHil TepuUTOpii
VYipainu” Big 15 kBiths 2014 poky. [IpoTe 3a BiciM poKiB TPUBAIOYOT0 30pOHHOT0 KOH(IIIKTY BCi IPOOIEMHI
MIUTAHHS TaK 1 He OyJu IPyHTOBHO ompansoBaHi [1, c. 7-8; 2].

24 mortoro 2022 poxy, 3 Mo4aTKoM MOBHOMAacHITaOHOI BiliHM 1 HanajgoM PD ta Ykpainy, Ykazom [lpe-
sugenta Ne 64/2022 Oyno BBEJCHO BOEHHUH CTaH 1O Bciel Teputopii Ykpainu. PaketHi o6cTpinm 00’ ekTiB
LOUBLUIGHOI 1HPPACTPYKTYpH, TEPOP Ta HAMAAW HA HACEIICHHS W aKTHBHI OOHOBI il Ha 3HAYHIA TEpUTOPIi
JIepKaBH NpuU3BeNH 0 (ikcarlii 3Ha4HOI KUTLKOCTI 3JIOUYMHIB IIPOTH OCHOB HAI[IOHAILHOT OE3IMEKH, a TaKOXK
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MUY, OE3IEeKH JIFOICTBA Ta MI>KHAPOIHOTO npaBonopsaky. CtanoM Ha 1 cepras 2022 poKy 3 MOMEHTY IIHPO-
KOMACIITa0OHOTO BTOPTHEHHS PAaBOOXOPOHHUMH OpraHaMu YKpaiHu 0yiio 3apeectpoBaHo 25161 kpumiHaib-
HE MPaBONOPYIICHHS 3a (p)aKTaMH BUMHEHHS MTOPYIICHb 3aKOHIB Ta 3BUYAiB BiitHH (32 cT. 438 KK Vkpainn)
ta 12340 31m04MHIB MPOTH HamioHaIBbHOT Oe3neku (3a ct.ct. 110, 111, 111-1, 111-2, 113 ta in. KK Ykpainn).
Cucrema mpaBocymis YKpaiHu 3HOBY ONMHMIACh y cutyarii 2014 poky, TIJIBKH Ternep y 3HAYHO OiIbIINX
Macmradax.

[IpaBoBHii pexXHM BOEHHOTO CTaHYy, BiJINOBITHO 70 3akoHy YKpaiHu «IIpo mpaBoBUH pekKMM BOEHHOTO
cTa"y» Bix 12 TpaBas 2015 poky, BU3Ha4Ya€e OPSIOK (QYHKIIOHYBAaHHS OpPraHiB Jep:KaBHOT BIIJH B YMOBaX
30poiHOI arpecii Ta 3arpo3u HaIlllOHANBHIA Oe3Ielli, He3alIeKHOCTI, TePUTOPiabHIA MITICHOCTI IepKaBH,
MPOTE BiH HE Y MMOBHII Mipi PETYIIIO€ CUTYAITIIO, IKY 3yMOBIIOE 30poiHUI KOHQIIKT. [TpH 11bOMY HOPMH MiX-
HapOJHOTO TYMaHITapHOTO MpaBa 3aKpPIIIIOTh MPABOBY PaMKY, KPi3b SIKY OI[IHIOETHCS MOBEIHKA CTOPIH
KOH(MITIKTY Ta sIKi iX JiT MOXKYTh CTAHOBUTH HAWTSKY1 MIXKHAPOJIHI 3JI0YMHU - MOPYIICHHS 3aKOHIB Ta 3BUYaiB
BIMHU.

3 JIFOTOrO [BOTO POKY MPABOOXOPOHHA CHCTeMa YKpaiHW ONMHMHWIIACKH ITiJ] CBOEPIIHOK “JIABUHOK” Ta-
KHX MPaBOMOPYIICHb. 3 OJHI€T CTOPOHHU, (DIKCYIOThCS (haKTH BUMHEHHS BOEHHHX 3JI0YHMHIB, SIK, HAIIPUKIIA/,
HanaJy Ha [MBUIbHI 00 €KTH, BOMBCTBA IIMBIILHUX 0CI0, CEKCyaIbHE HACHIJIBCTBO Ta IHII, SKi BUMArarTh
HaJIe)KHOI yBaru 110 Aetajeil, 3HaYHUX 3yCHIIb JUIS IPOBEACHHS PO3CIiTyBaHHs Ta BIAIIOBIIHIX 3HAHD MiXK-
HApOJIHUX CTaHJAPTIB JUIsl 3MIHCHEHHS HAJEKHOI MpaBoBoi KBamidikamii aisHb. 3 1HIIOT CTOPOHH, 3HAYHA
KUTBbKICTh (DAaKTIiB MpaBOMOPYIIEHb, CIPIMOBAHUX MPOTH HAIIOHAIBHOT OE3MEeKH, BUMAraroTh CHCTEMHOTO
3aJIy9eHHs pecypcy IMPaBOOXOPOHHUX OPTaHIB IS IX JTOCIIIKCHHS.

Ha ¢oni 1p0r0 3amumaroThesl 3aralbHOKPHUMIHATBHI MPABOMOPYIICHHS SK MapKep IPaBOTOPSIKY y
Oynb-sikoMy perioHi. ToMy B IIMX YMOBaX BKpail Ba)KJIMBO a0 KpUMiHAJIbHE MPOIeCyaTbHe 3aKOHOIABCTBO
VYkpainu HaJaBajao BCi MOKIIMBOCTI [T CHCTEMH IIPABOCY/IS BHKOHYBATH MTOKJIAICH] Ha Hel TOTOYHI 3aBIaH-
HsI Ta II0J0JIaTH HOBI BUKIIKKH [3, ¢.102—-109].

AuJte, TIONIPH YMOBHU BOEHHOTO CTaHy B YKpaiHi, IPOIOBXKYE aKTUBHE OIPANIOBAHHS Ta MPUHHATTS aK-
TyaJbHHX Ha ChOTOJHI 3aKoHIB [4-6]. 3 24 moToro 2022 poky akTHBi3yBajacs poboTa KoMiTeTy 3 nmuTaHb
MPaBOOXOPOHHOT JisIbHOCTI BepxoBHoi panu Ykpainu, KoMiteTom minrororiieHo 27 3aKOHIB, 3 TOJIOBHUX
Y HalpsIMKY YIOCKOHAJIEHHS HOPM KPUMIHAJIBHOTO KOIEKCY HaMH BUAUISIOTHECS HACTYIIHI 3aKOHH YKpaiHH:

1. 3axon Ykpainu «I1po BHECEHHS 3MiH A0 ACSIKUX 3aKOHOIABYMX aKTiB YKpAIHH MO0 3a0€3MeUeHHS Bifl-
MOB1TATIbHOCTI 0¢i0, sIKi 3/1lCHIOBaIM KoJabopaltiitHy maisueHIcTE» Ne 2107-1X Big 03.03.2022 p., skum 00-
MEXYEThCS JOCTYIT 0 BUKOHAHHS OKpeMHUX (DYHKIIIH, OB’ sI3aHKUX 13 MPOBEACHHSAM BHOOpIB YCiX PIBHIB, a
TaKOX JIOCTYI JIO BICBKOBOI CIy»O0H Ta JOMYCKY JI0 JIEPYKABHOI TAEMHHUIIL JIJIs1 0Ci0, K1 CIIBIpAIfOBAIA 3
JICPXKABOIO arpecopom, il OKyMaIiifHow aJMiHICTpaIier Ta/abo ii 30pOHHUMHU YM BOEHI30BAaHUMHU (HOPMY-
BaHHSMH. KpiM TOro, 3aKOHOM BCTAaHOBIIOIOTHCS JIOJATKOBI MPABOBI MJICTABU JIJIS JIIKBIAAIT TOMITHYHUX
MapTii, FPOMaJIChKUX, OJIArOIHHIX YU PENITHHUX OpraHi3amii, npo(eciiHUX CIIJIOK Ta rPOMaJChKuX (hop-
MYBaHb 3 OXOPOHH I'POMaJICHKOTO MOPSIKY Ta Jep>KaBHOTO KOPIOHY, YIIOBHOBaKEHI 0COOU SKHX 31HCHIOBA-
JIM TaKy CITiBITPALIIO.

2. 3akoH Ykpainu «IIpo BHECEHHs 3MiH 10 IESKUX 3aKOHONABUMX aKTiB YKpaiHH IIOIO BCTAHOBJICHHS
KpUMIHAJIBHOT BIJMOBIJAILHOCTI 3a KoJabopaiiiiHy aisuibHicTh» Ne 2108-1X Bin 03.03.2022 p., SKUM TOTOB-
HIOETBCST KprMiHameHIH KoJieKe YKpainu HoBoro ctarTero 111-1 (komabopamiliHa JisIbHICTB), 3TLTHO 3 KOO
KOJJa0OpaHTaMU € TPOMAJSTHA YKpaTHH, SIKi:

My OJIIYHO 3aIepedyIoTh 30pOiHY arpecito IpoTH YKpaiHu;

MiATPUMYIOTh pillieHHs a0o0 il JepxkaBu-arpecopa, 30poiHuX hopMyBaHb a00 OKYMaIliHHOT aJMiHICTpa-
il IepKaBU-arpecopa;

CIIBIIPALIIOIOTH 3 IEPIKABOIO-arpecopoM, 30pOHHIUMHA (POPMYBaHHIMHU TOIIO;

HE BU3HAIOTH MOIIMPEHHS ACPKAaBHOTO CYBEPCHITETY YKpalHM HAJ TUMYACOBO OKYITOBAHHUMHU TEPUTOPI-
SIMU;

JIOOPOBITBHO 3afIMAIOTh ITOCAIN Y HE3AKOHHUX OpTraHaX Bia i, CTBOPCHUX Ha THMYACOBO OKYIIOBaHii Te-
pHUTOpIi, y TOMY YHCIIi B OKYIAIWHII agMiHICTpaIlii ep:kaBH-arpecopa;

3aliMarOTHCsI MPOIATaHAI0I0 y HABYATBHUX 3aKiIajax, He3aJe)KHO Bl THUHIB Ta (GOpM BIACHOCTI, 100
CIIpUSITU 30pOiiHii arpecii mpoTu YKpaiHu;

MepeIaloTh MaTepialibHI pecypcH He3aKOHHUM 30pOWHHMM YU BOEHI30BaHUM (POPMYBAHHSIM, CTBOPCHUM
Ha TUMYACOBO OKYIIOBaHIN TEPUTODI;

OpTaHi30BYIOTh Ta MPOBOMIATH MONITHYHI 3aX0OOH Ta IH(POPMAIHHY MisUTBHICT Y CIIBIpaIl 3 AepiKa-
BOIO-arpecopom;
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3alfMaroTh MOCAIH B HE3aKOHHUX CYHOBHUX 200 MTPaBOOXOPOHHUX OpraHaX, CTBOPEHUX HA TAMYACOBO OKY-
MTOBaHIi TEPUTOPIT;

OepyTh yJ4acTh Y HE3aKOHHUX 30pOHHHMX UM BOEHI30BaHUX (DOPMYBaHHSX TOIIO.

3a TaKi JIii MOPYITHHUKIB B 3aJISKHOCTI BiJl TSDKKOCTI 3IIOYHMHY MOXKYTh TI030aBUTH IpaBa 001iMMaTH MEBHI
rmocajiv abo MpaIroBaTH B TIEBHIM cdepi Ha CTPOK BiJl ACCSITH JIO 1T ITHAIATH POKIB, MO)KHA OTpPUMATH BH-
MpaBHI pOOOTH, apemT, mrpadu, KOH(PICKAIII0 MaifHa Ta M030aBJICHHS BOJI Ha CTPOK BiJI TPHOX JIO I ITHA/I-
[ATH POKiB. JlOBIYHE YB’SI3HEHHSI, 3T1JIHO 3 3aKOHOM, MOXYTh OTPUMATH OCOOH, YHi PINIICHHS MPU3BEIH JIO
3aru0eni Jroneil ado 1HIINX THKKUX HACIIAKIB.

3. 3akoH Ykpainu «[Ipo BHeCEHHS 3MiH JIO JIeIKHX 3aKOHOJABUMX aKTiB YKpaTHH MO0 MOCHICHHS KpH-
MIHAJIBHOT BIJMOBIJAILHOCTI 32 BUTOTOBJICHHS Ta TMOIMHUPEHHS 3a00pOHEHOT iH(pOpMaIiiHOT MPOAYKITii»
Ne 2110-1X Bix 03.03.2022 p. OCHOBHO METOI 3aKOHY € MPOTH ISl 3ac00aMU KPUMIHAIBHO-ITPABOBOTO Xa-
pakTepy BOpOXKHM iH(POpPMAIIMHAM BILTHBAM B YMOBaxX TPHBAKOYOI BiifHH poCiiichKoi (enepartii 3 YkpaiHoro.

3aKOHOM BHOCSITBCS 3MiHH /10 KpuMiHaIbHOTO KOJEKCY YKpaiHM B YACTHHI IMOCWJICHHS KPUMiHAIBHOI
BIJIMOBIIAJIBHOCTI 3@ BUTOTOBJICHHS Ta MOIIMPEHHS 3a00pOHEHOT iHPOpMAaIiHHOT TpoyKIii [7].

4. 3akoH Ykpainu «IIpo BHeceHHs 3MiH 10 KpuMiHAIBHOTO KOJICKCY YKpaiHU MI0/I0 TTOCHUJICHHS BiJIIOBI-
JAJTBHOCTI 32 3JIOYMHY TIPOTH OCHOB HAIIOHAIBHOT Oe3MeKH YKpaTHH B yMOBaX /il peKUMY BOEHHOTO CTaHY»
Ne 2113-IX Bix 03.03.2022 p. 3akoH cnpsMOBaHHN Ha 3a0€3MEUCHHS MaKCHMAJIbHOTO Ta CIIPABEIJIMBOTO
MTOKapaHHs THX TPOMAJISH YKpaiHH, sSIKi B yMOBaX BOEHHOTO CTaHy BUMHSATH [Iii, HAIIPABICH] HA MOCTa0eH-
HsI Halloi 000POHO3IaTHOCTI, MOCATAOTh Ha CYBEPEHITET, a00 CIPUYHHSIOTH OY/b-SIKY IIKOIY ITUBLIBHOMY
HACEJICHHIO YKpaiHU.

3akoHoM y ctartsx 111 ta 113 KpuminansHOTO Kojtekey YKpainu nepeadaueHo MoKapaHHs 3a IepKaBHY
3pany Ta JAUBEPCiI0 B yMOBaX BOEHHOTO CTaHy MaKCHMAJbHE ITOKapaHHS y BUIILIAL 1MO30aBICHHS BOJI Ha
CTPOK II’AITHA/IIATH POKIB a00 JIOBIYHE T030aBICHHSAM BOJI, 3 000B’I3KOBOKO KOH(]ICKAIII€I0 BCHOTO MaiHa.

3akoHOM 3a00POHEHO OyJIb-SIKY aMHICTIFO JI0 0Ci0, SIKI CKOIH JAepiKaBHY 3pajy Ta TUBEPCIIO.

5. 3akoH Ykpainu «IIpo BHeceHHs 3MiH 10 KpuMiHaIBbHOTO KOJeKCy YKpaiHH 00 MOCHIICHHS BiJIO-
BiJTAIBHOCTI 3a MapojaepcTBoy» Ne 2117-1X Big 03.03.2022 p., SKMM MOCHITIOETHCS BIITOBINATBHICTD 32 TPH-
BJIACHEHHS Yy’>KOIO MaiHa Ha ImoJii 00t a00 BUKOPHCTAHHS TpariyHUX OoOCTaBMH, OOHOBHX Jil JJIs Biac-
HOI HaXMBHU IIUITXOM IMTOTpalyBaHHS JIFONECH, B TOMY YHCITI BOUTHX a00 MOpaHeHUX. 30KpeMa, 38 BAMHCHHS
KpanibKkd, Tpadexy, po300r0, BUMaranus, ado MpUBIACHEHH (PO3TpaTH) MaliHa B YMOBaX BOECHHOTO CTaHY
nepeadavaeThCs MoKapaHHs Bix 5 10 15 pokiB M030aBiIeHHS BOJII B 3aJICKHOCTI BiJl TSDKKOCTI CKOEHOTO 3710~
guHy. Takok 3a BUMHEHHS MapoiepcTBa Ha moii 0oro ocoba Oyme mokapaHa Ha CTpPOK Bifg 5 mo 10 poki
M030aBJICHHSI BOJII.

8. 3akon Ykpainu «[Ipo BHeceHHs 3MiH 10 KpuMiHaabHOTO KOEKCY YKpaiHU Ta IHIINX 3aKOHOAABUNX aK-
TiB YKpaiHU 010 BU3HAYCHHS 0OCTaBHH, [0 BHKIIOUAIOTH KPUMIHAJIBHY IPOTUIPABHICTE MISTHHS Ta 3a0€3-
MeYy0Th OOHOBHI IMYHITET B yMOBax Jiii BOeHHOTO cTany» Ne 2124-1X Bix 15.03.2022 p., SKWM BCTaHOBITIO-
€ThCS TIPABOBHIA 3aXHCT BICHKOBOTO KOMaH,IyBaHHs, BIHCHKOBOCITYXOOBIIIB, T0OpOBOJIBIIB CHII TEPUTOPI-
anbpHOT 000poHHu 30poitHux Cui YkpaiHu, MpaiiBHUKIB MPAaBOOXOPOHHUX OPraHiB, SKi BIAMOBIIHO 10 CBOIX
ITOBHOBaXEHB OEPYTh Y4acTh B 000pOHI YKpaiHu, 0ci0, Bu3HaYeHNX 3akoHOM Ykpainu «IIpo 3abe3neueHHs
y4acTi UBUIBHAX 0Ci0 Y 3aXUCTi YKpaiHIm» MUITXOM 3aKPIlUICHHS MOHATTS «00HOBOTO IMYHITETY» 3a 3aKpi-
IUICHHS B 3araibHill yactuHi KpuMiHaabHOTO KOmEKCy YKpaiHH iHCTHTYTY 3BUIBHEHHS BiJ KPHMiHAIBHOT
BIJIMOBIIAJIBHOCTI 32 BTpaTH 0COOOBOTO CKJIay, O0HOBOT TEXHIKH YM 1HIIOTO BIHCHKOBOIO MaifHa, HACIIIKU
3acTOCYBaHHS 30poiHOI Ta 1HINOI CHIIM Mix 4yac Binmcidi 30poitHoi arpecii mpotu Ykpainu abo nikBigamii
30pOHOTO KOH(IIIKTY, BUKOHAHHS IHIINX 3aBIaHb 3 000POHM YKpaiHW i3 3aCTOCYBaHHIM OyIb-SIKHX BHUIIB
30poi (030pO€EHH), HACTAHHS SIKHUX 3 YPaxyBaHHSIM PO3YMHOI 00a4HOCTI HEMOXIIMBO OYJI0 IIepei0aunTh Mpu
IUTaHYBaHHI Ta BUKOHAHHI TaKWX Jifl (3aBAaHb) a00 sIKi OXOILTIOIOTHCS BUIIPABIAHUM PH3UKOM, KPIiM BHITAI-
KiB ITOPYIICHHS 3aKOHIB 1 3BHYAiB BilfHM a00 3aCTOCYBaHHS 30pOWHOI CHIIH, BH3HAUYCHUX MIKHAPOIHUMU
JOTOBOpaMH, 3roJia Ha 000B’sI3KOBICTh IKHX HajJaHa BepxoBHoro Panoro Ykpainm.

3aKOHOM JIOMIOBHIOETHCS] HOBOIO cTaTTero 43-1 KpuMminanbHui Kogeke YKpaiHu, BHOCSITHCS 3MiHU JI0 CTa-
teit 1, 17, 20 3akony Vipainu «IIpo obopony Ykpainu»; crarti 9 3akony Yipainu «IIpo mpaBoBuil pexum
BOEHHOTO CTaHy», a Takok CTaryTy BHYTPIlIHBOI ciry:x0u 30poiriHux Cun Ykpainu Ta JucIuImiiHapHOTO
craryty 36poiinux Cuin Ykpainu.

9. 3akoH Ykpainu «IIpo BHeceHHsI 3MiH 10 KpuMiHaaIbHOTO KofeKey YKpaiHH MO0 MiBUIICHHS ¢(eKTHB-
HOCTI O60pOTHOU 3 KiOEP3IOUMHHICTIO B YMOBax Jiii BoeHHOro ctany» Ne 2149-1X Bin 24.03.2022 p., axkum 1o-
CHITIOETHCSI CIIPOMOYKHICTh HAIlIOHAJIBLHOI CUCTEMH KiOepOe3mneKu Juisi MpoTuiii Kibep3arpo3aM y cydacHOMY
0e3IEKOBOMY CEPEIOBHILI IUTSIXOM OITHMI3allil ojIoxkeHs crareii 361, 361! KpuminanbHoro koziekcy YkpaiHu.
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Buxitagaerscs B HOBiM penakiii crartst 361 KpuMiHanbHOTO KOIeKCy YKpaiHH, SSKOO 3aIpOTIOHOBAHO JIH-
(bepeHIIitoBaTH KPUMIiHAJIBHY BIAIMOBIIAIBHICTE 32 HECAHKIIIOHOBAHE BTPyUYaHHs B poOOTy iH(pOpMAIiHHUX
(aBTOMaTH30BaHMX ), EIIEKTPOHHUX KOMYHIKAIIHHUX, IHPOPMAIIHHO-KOMYHIKAI[IHHIX CHCTEM, EJICKTPOHHUX
KOMYHIKAIIIHHAX MEPEXK 3aJIeHKHO BiJl CIPHYUHEHNUX HACIIJIKIB.

Takox gactuHa 1°sita 5 crarTi 361 KprMiHanbHOTO KOIEKCY YKpaiHU BCTAHOBIIOE TIOCHUIICHY KPUMIHAIb-
HY BIJINIOBIJTAJIBHICTH 32 Jii, Iepe0adeHi YaCTHHAMH TPETHOIO Ta YETBEPTOFO ITi€T CTATTi, BYMHEHI ITiJT Yac il
BOEHHOTO cTaHy. ToOTO, HaeThCs PO MOCHICHY KPUMIHAIBHY BiJITIOBITAILHICTH 32 HECAHKIIIOHOBAHE BTPY-
YaHHS B po0OTY iH(pOpMaIIHHUX (ABTOMAaTH30BaHUX ), CIICKTPOHHUX KOMYHIKAIIHKUX, 1H)OpMaIliitHO-KOMY-
HIKAI[IHHUX CHUCTEM, CJICKTPOHHUX KOMYHIKAIlIHHIX MEpeXk, sSIKe MPU3BENO JI0 BUTOKY, BTPATH, MiIPOOKH,
OnokyBaHHs iH(OpMAaIlii, CIOTBOPEHHS Mpoliecy 00poOKu iH(opMalii ado 10 MOPYIICHHS BCTAHOBICHOTO
MOPSAAKY 11 MapIIpyTH3aIlil, 9d 3arojIisuI0 3HAYHY KoY a00 CTBOPHIIO HEOE3MEKY TSMKKUX TEXHOIOTTYHUX
apapiii a00 eKOJIOTIYHUX KaTacTpod, 3arudeni abo MacoBOTrO 3aXBOPIOBAHHS HACEJICHHS a00 THIIUX TSKKUX
HACJIAKIB.

OKpiM 11bOTO, TIOCHIJIFOETHCS KpUMiHANIbHA BIJNIOBIAIBHICTh 32 BYMHECHHS KPUMIHATBHUX MPAaBOIOPY-
HIeHb, mepeadadeHux crartsimu 361 ta 361! KpuMinanbHOTO Kofekcy YKpaiHH.

10. 3akon Ykpainu «IIpo BHeceHHs 3MiHH 1O cTarTi 263 KpuUMiHAIBHOTO KOJCKCY YKpaiHW MIOII0
CKAaCyBaHHSI BIJIITOBINAILHOCT] Y BHUMAJKaxX JOOPOBUIHHOI 37a4ui 30poi, 00HOBUX MpuIlaciB, BUOYXOBUX
pedoBuH abo mpuctpoiBy Ne 2150-1X Bixg 24.03.2022 p., SKHM CKAaCOBYETHCS KpHUMiHAJIbHA BiJIOBI-
JAIbHICTh Y BHIQJKaX JOOPOBUIBHOI 371aui 0c000r0 30poi, 00HOBHUX MpHUIAciB, BHOYXOBHX PEUOBHUH 200
MIPUCTPOIB.

11. 3akon Ykpainu «IIpo BHeceHHs 3MiH 10 KprMiHATBHOTO KOJIEKCY YKpaiHU 11010 BiAIMOBITAILHOCTI 3a
HE3aKOHHE BUKOPHCTaHHS ryMaHiTapHoi qormoMorm» Ne 2155-1X Bix 24.03.2022 p.

3aKOH BCTAHOBIIFOE KPUMIHAIBHY BiJIOBIAIBHICTh 32 HE3aKOHHE BUKOPHUCTAHHS T'yMaHITapHOI JOMO-
MOTH, OJaromiiHuX MOXepTB a0o Oe3oriarHoi momomord. [lependadaeThbes, MO MPOAaX TOBApiB T'yMaHi-
TapHOT JIOMOMOTH a00 BHKOPUCTAHHS OJarofiifHUX MOXEPTB, OC30IUIATHOI JIOTIOMOTH 3 METOK OTPUMAaHHS
npuOyTKyY, BUNHEHE Yy 3HAYHOMY PO3Mipi KapaeThes MITPapoM BiJI ABOX J0 TPHOX THUCSY HEOMOJATKOBYBAHUX
MIHIMYMIB JIOXOJiB TPOMaJisiH 200 BUIIPABHUMH POOOTaMH Ha CTPOK JIO JIBOX POKIiB, a00 0OMEKEHHSIM BOJI1
Ha CTPOK JI0 YOTHPHOX POKIB

12. 3akon Ykpainu «I[Ipo BHeceHHs 3MmiH 0 KpuMiHaipbHOTO Ta KpuMiHAIBHOTO MPOIIeCyalTbHOTO KOJCK-
ciB YKpaiHnu mozao 3a0e3rnedeHHs MPOTH/Iii HECAaHKI[IOHOBAHOMY TOIIMPEHHIO TH(pOpMAaIlii PO HampaBeH-
Hs1, TIepeMIIeHHs 30poi, 030poeHHs Ta OOMOBUX MPHUIACIB B YKpaiHy, pyX, MEPEeMIlICHHs a00 pO3MIIIECHHS
30poiinux Cwil YKpaiHu 4M 1HIIUX YTBOPSHHX BIJIOBITHO JI0 3aKOHIB YKpaiHU BIHCHKOBHUX (DOPMYBaHb,
BYMHEHOMY B YMOBaX BOEHHOTO a00 Haa3BH4aiHOTO cTany» Ne 2160-1X Bix 24.03.2022 p. [7-9].

3aKoH MOKJIMKAHWH 3armo0irTH BYNHEHHIO BIJIMOBIIHUX 3JI0YMHIB Ta MepeA0aunTH 1HII TTOKapaHHS IS
0ci0, sIKi HABMHCHO Ta HE3aKOHHO PO3IOBCIOKYIOThH 1HPOPMAIIIO TIPO HAIIPABICHHS, TICPEMIIIICHHS Mi)KHA-
poxHOi BifICEKOBOI TOIIOMOTH B YKpaiHy, a TaKOXK iH(OPMAIIIO PO MEepeMilleHHs, pyX ad0 po3TallyBaHHs
30poiinux Cun YKpaiHu 9 1HIIHAX BIHCHKOBUX (POpMYBaHb YKpaiHH, IUISIXOM BCTAHOBIICHHS KPUMIiHATBHOT
BIJIOBI1AAJIBHOCTI 3a BIAMOBIIHI JisTHHA.

3aKOHOM JIOTTOBHIOETHCSI KpuMiHabHUH Kojieke YKpaiHu HOBOo ctarTero 114-2 «HecankiiioHoBaHe po3-
MTOBCIO/DKEHHS 1H(OpMAIIiT Mpo HampaBJICHHS, TEPEMIIICHHS MI>KHAPOIHOT BIHCHKOBOI JIOTIOMOTH B YKpaiHy,
pyx, niepeMinieHHs abo posMinieHHs 30poitHux Cuil YKpaiHu 4M iHIIMX BIHCBKOBUX (POPMYBaHb YKpaiHH,
BUMHECHE B YMOBaX BOEHHOTO a00 HAI3BHYAWHOTO CTaHy», SKOIO MEepen0aunTH KPUMIHATIBHY BiIIIOBiAaIh-
HICTh 32 HABMHCHE Ta HE3aKOHHE PO3MOBCIO/DKCHHS 1H(OPMAIlT PO HAMpPaBICHHS, TIEPEMIIeHHs Mi)KHA-
POIHOI BIHCHKOBOT IOTIOMOTH B YKpaiHy, a TakoX 1H(QOpMAIlii po MepeMillieHHs, pyX a00 po3TallyBaHHS
30poiinux Cui YKpaiHu 4M iHIIUX BIHCHKOBUX (DOpMYyBaHb YKpaiHU.

OKpiM 11bOTO, TPOTNIOHYETHCSI BHECTH BIAMOBIAHI 3MiHK 10 KpHUMIHATBLHOTO MPOIECYaIbHOTO KOICKCY,
SIKFIMU TIePeA0aYnTH MiJCIIAHICTD MO0 PO3CIiTyBaHHI KPUMiHAIEHOTO [IPABOIIOPYIICHHS, Iepe10aueHOro
crarreto 114-2 KpuMmiHaIbHOTO KOjeKCy YKpaiHH, 3a CITYUMH OpraHiB OE3MeKH, a TaKoX MOIIUPUTH Ha
Take KpUMiHAIBHE IPABOTIOPYIICHHS MOXKITUBICTE 3MIHCHEHHS CIIEIIaJIbHOTO TOCYA0BOTO PO3CIIiayBaHH (in
absentia).

Januit 3aKoH CIpUATHME 3aXHCTy HALllOHANBHUX iHTEepeciB YKpaiHHW, BiIHOBJICHHIO CYCIIIBHOI cIpa-
BE/JTMBOCTI, 3a0€3MEUCHHIO 3aXUCTY YKPATHChKOI IEPIKABHOCTI Bijl 0Ci0, SKi CBOIMHU PIIICHHSMHU, JisIMUA 91
0e3MisIBbHICTIO 3IMCHIOBAITN 3aX0aM (Ta/ab0 CHPHUSIIM iX 3MIHCHEHHIO), CIIPSIMOBaHI HA HAHECEHHS IIKOIM
CYBEPEHITETOBI, TEPUTOPIATBbHIN HITICHOCTI Ta HETIOTOPKAHHOCTI, 000POHO3aTHOCTI, P KaBHIi, EKOHOMIY-
Hill un iHpopMaIiiHii Oe3neni YKpaiHu.
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3aKOHOM JOMOBHIOETHCS KpuMiHanbHuil kogeke Ykpainu HoBoto crartero 1117 «IlocoGHHUITBO aeprka-
Bi-arpecopy», KO0 IMepeI0aYnTH BiAMOBIIaIBHICTD 32 JJOOPOBUIBHY CIIBIPAITIO 3 JIEPIKABOO-arpecopoM, 1l
OKYTIAIIHOIO aJIMiHICTpaIliero Ta/abo i1 30poHHIUMHE Y BOEHI30BaHUMH (POPMYBaHHSIMH Ha KOy YKpaiHi,
30KpeMa, 3a pealtizalliro Yu MiATPUMKY pillleHb Ta/abo Jiil qepxkaBu-arpecopa, 30poitHuX GpopMyBaHb Ta/abo
OKYTIAIIHOT aJIMIHICTpallii Jiep)kaBu-arpecopa; J0OpOoBUIBHUN 301p, MITOTOBKY Ta/a0o mepenady Matepi-
AIBHUX PECYPCIB UM 1HINX aKTHBIB MPEICTABHUKAM JIepKaBH-arpecopa, Horo 30poitHuM (HopMyBaHHSIM Ta/
a00 OKyMaIiiHIN aIMiHICTpAaIlil IepKaBU-arpecopa.

3a BUMHEHHS 3a3HAYCHOTO MIPABOTIOPYIIICHHS BCTAHOBIIOETHCS BiTIOBIAIBHICTh Y BHIVISII TT030aBIICHHS
BOJII HA CTPOK BiJl JICCSATH JIO IBAaHAIIATH POKIB 3 TT030aBJICHHAM TpaBa 001iiMaTH MeBHI ocau abo 3aiiMa-
THUCS TIEBHOIO NISIbHICTIO HA CTPOK BiJl JICCATH JIO IT SITHAISTH POKIB Ta 3 KOH(ICKaIiero MaiiHa abo 6e3
TaKol.

Oxpim 1poro, BHeceHo 3minu 10 KITK Vkpainu, skuMu BU3HAUEHO TIICTIHICTh MO0 PO3CIiAyBaHHS
KPUMiHAJIBHHUX IIPABOIIOPYIIEeHb, ependadenux crarrero 1112KK Ykpainu, 3a caigaumu opradis 6e3mnexu, a
TaKOX CJIITYMM HaJJaHO MOXKJIMBICTD TIPOBOJIUTH CTOCOBHO T1I03PIOBAHUX y BUYMHEHHI I[HOTO 3JIOUUHY CIICITi-
aJbHE JIOCY/IOBE po3ciiayBaHHs (in absentia).

3MmiHamu 110 cTarti 176 mependadeHo, mo Imijg Jac Jii BOEHHOTO CTaHy JI0 0ci0, SKi Mi03PIOOThHCS
a00 00OBHMHYBAUyIOTHCS y BUMHCHHI 3104MHIB, mepeadauenux crartsamu 109-1141, 258-2585, 260, 261,
437-442 KK Ykpainu 3aCTOCOBYEThCS 3alMO0DKHUN 3axiJ] y BUTJISAAI TPUMaHHS ITi1 BapTOK, a 3MiHAMHU
1o ctarti 183 KIIK Ykpainu — mijg 4ac 1ii BOEHHOTO CTaHy CJIIIYOMY CYIJII HalaeThCs IPaBO HE BU3HA-
YUTH PO3MIp 3aCTaBH MIOJ0 0COOH, KA MiA03PIOETHCS a00 OOBUHYBAYyETHCS y BUMHCHHI BHII[E3a3HAYC-
HUX 3JI0YHHIB.

BucHoBkn. BeneHHs akTHBHUX OOMOBHX [l Ta BiJICYTHICTh y NTPABOOXOPOHHUX OpTraHiB YKpaiHH J0-
CTYIy JIO TEPUTOPIH, Jic OyJI0 BYNHEHO 3JIOYMHH, 3yMOBIIOIOTh BUHUKHEHHS MPOOJIEM Ha eTarli 31iHCHeHHS
JOCYIOBOTO PO3CIiTyBaHHS, 30KpeMa IIOI0: 0COOIMBOCTEH POBEACHHS OKPEMHUX MPOIECyaTbHUX Tii (30-
Kpema, TUCTAHIIIMHUHT JOTTUT CBIAKIB, OIS Ta 30epeskeHHs iH(GopMaIlii 3 BIIKPUTHX JDKEPEN ), IPUHHATTS Ta
0 OPMIICHHS MTPOIECYATBHUX PIllIeHb (Y TOMY YHCII MO0 AOCTYITY JI0 CYIy), 3MIHCHEHHS JOCYIOBOTO PO3-
CJIiTyBaHHS 32 BIZICYTHOCTI Mifi03proBaHoro (in absentia), BiIHOBJICHHS BTPAUYCHUX MaTepiaiiB KpUMiHATbHO-
IO TIPOBAJHKCHHS, YJIOCKOHAJICHHS CUCTEMH 3aXHCTY CBIJIKIB, IMOTEPIUINX, (haxXiBIIiB, IO MPAIFOIOTh 3 TAKOKO
KaTeropiero crpas, 3MiHA CTPOKIB PO3CIIiTyBaHHS TaKol Kareropii crpas (He MarOTh CIUTMBATH OHAHMEHIIIS
JIO0 JICOKyTIaMii TepuTopii, 1e BurHEeHO 3;10uuH) [10, ¢. 322]. Ili mpobiaemMu 3alUIIaloThCs aKTyaIbHUMU 3
2014 poky, npoTe Hapa3i 3HaYHO PO3IIMPHIIACH Teorpadis TePUTOPIH, Y MeXax SKUX BOHW BHHHKalOTh. Ha
JKaJTb, 3aKOHOJIABEIlb JIOCI HE 3alPOMOHYBAB JIEBHX Ta MOBHOIIHHUX HOBOBBEIICHb Y 3aKOHOJIABCTBO, SKi O
MOTJIH JIOTIOMOT'TH BITOPATHCH 13 IIEF0 CUTYAITIEFO.
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CAHKL|ITI TA MOKAPAHHSA 3A PO3BELLEHHA HEMOBHOMITHIX

Cupopyk L.,
KaHOudam topuduyHUX Hayk, OekaH ¢hakyrnbmemy Ne 2
IMN®rHI fleeJYBC

Cupopyk 1. Cankuii Ta nokapaHnHs 3a po30eleHHsl HeMOBHOIITHIX.

3aragbHOBU3HAHO, II0 XapakTep i CTYMiHb CyCHUIbHOI HeOe3NneKu Oy/b-sIKOTO 3JI04MHY, B TOMY YHCII
i po30elIeHHsT HEMOBHOIITHIX, BiIOOpaka€Thcs B CaHKIII KPUMiHAIBHO-IPaBOBO1 HOopMH. CaHKIS — 1e
YaCTHHA KPUMIHAJIBHO-IIPABOBOI HOPMH, KA Ma€ JICP>KaBHO-NPUMYCOBHH SIKICHO-KUIBKICHUI XapakTtep 1 €
(hopManbHO BU3HAYEHOK 00’ €KTUBHO-CY0’€KTUBHOI MOJICIUIIO 3aXOJ(iB KPHUMiHAIbHO-IIPABOBOTO BILIHBY,
110 3aCTOCOBYIOTBCS 0 0Ci0, K BAMHUIN 3104iH. CollianbHe 3aBJaHHs CaHKIIH 3 MOMEHTY HaOyTTsI YUH-
HOCTI 3aKOHY NPO KPUMIHAJIBHY BiJIOBIAAJIbHICTh — 3arajibHE 3aro0iraHHs MPaBOMOPYLICHHSM, SIKIIO K
IIPaBOMOPYIIECHHS BANHEHO, TO 3aCTOCYBAHHS Ta Peai3allis CAaHKIIT CIPIMOBY€ThCS Ha 31HCHEHHS 3aBJaHb
3arajJbpbHOI Ta iHAUBiNyadbHOI MPEBEHIiT, BUIIPABICHHS MIPABONOPYIIHUKA, BITHOBICHHS Y BCIX MOMJIUBUX
BUMAJIKaX MOPYIICHOTO MpaBonopsiaKy. CaHKI[isI KpUMIHAIBHO-IIPABOBOI HOPMH, 1110 IependadeHa y cT. 156
KK, mae nepeOyBaTul B psiMiii 3aJI€)KHOCTI B/l TUTIOBOT CyCHIIbHOI HeOe3MmeKu po30eIieHHs] HeMOBHOMITHIX
it y3romKyBaTucs 3 iHmuME caHkuismu Po3ainy IV «3nounau npotu ctareBoi cBOOOAM Ta CTaTEBOT HEIOTOP-
kaHocTi» OcobmuBoi yactunu KK, a Takox OyTu mponopIiiifHo0 piBHIO cOLiadbHOI 3HAUYIIOCTI TUX MPaB 1
cBO0OOJ, K1 BTpauae abo B IKUX OOMEXKYETHCS 3aCYyIKEHHH.

VY cyyacHUX yMOBax JIMIIIE 130JIALlis BiJl CyCHIBbCTBA 3aCyIKEHOT0, SIKUW BYMHUB PO3IYCHI [Iii 100 HE-
MOBHOJITHROI 0c00H, 3a0e3neuye TpUBAIUI TEPMiH HEBUMHEHHS HUM TOTOXKHOTO 200 OTHOPITHOTO CTaTe-
BOTO 3JI0YHMHY, BITHOBIIIOE NICUXOJIOTIUHY PIBHOBAary Ta HaJa€ BIEBHEHICTh y O€3IElli HEMOBHOMITHIM 0C00i.

Ha cproroani AuHamika KpUMiHANBHO-TPABOBUX CAHKINN y MPOTHIIT po30CIIEHHIO HEMOBHOMITHIX OTPHU-
MaJjia TIeBHI CUTHAJM MIONO MOCHIIEHHS, 3 OHOTO OOKY, BiOyBaeThes audepeHiiallis BiAMOBiAaIbHOCTI 3a
po30emieHHst ManodiTHIX 0ci6 u.u. 1-2 cT. 156 KK, a 3 iHmoro 60Ky, ci1iJ BUCIOBUTH OJHO3HAYHY MPABOBY
MO3MIII0 BUIIUX CYIOBUX IHCTAHIINM YKpaiHM OO0 MPU3HAYECHHS OiIBII KOPCTKUX KPUMIHAJIBHHUX IOKa-
paHb, IHIINX NPaBOBUX OOMEKCHb MpaB i cBOOOA BUHHUX Y BUNHEHHI PO30OCIICHHS HETIOBHOJITHIX, a 0CO-
0/1MBO MaNoOMiTHIX 0Ci0.

KuarouoBi ciioBa: po3benieHHsT HENOBHOMITHIX, XapaKTep 1 CTyIiHb CyCHiabHOI HeOE3MeKH, MaJIOiT-
Hs 0c00a, KPUMIHAJIBHO MPAaBOBA CAHKIIis, OKapaHHs, MPU3HAUCHHS MMOKApaHHs, MPOTU/Iis CTATEBUM
3JI0YHHAM.

Sydoruk I. Sanctions and punishments for corruption of minors.

It is generally accepted that the nature and degree of public danger of any crime, including the corruption
of minors, is reflected in the sanction of the criminal law. A sanction is a part of a criminal law norm that
has a state-coercive qualitative-quantitative character and is a formally defined objective-subjective model
of criminal-legal influence measures applied to persons who have committed a crime. The social task of
sanctions since the entry into force of the law on criminal responsibility is the general prevention of offenses,
if the offense has been committed, then the application and implementation of the sanction is aimed at the
implementation of the tasks of general and individual prevention, correction of the offender, restoration of
law and order in all possible cases. The sanction of the criminal law norm provided for in Art. 156 of the
Criminal Code, must be directly dependent on the typical social danger of the corruption of minors and be
consistent with other sanctions of Chapter IV «Crimes against sexual freedom and sexual integrity» of the
Special Part of the Criminal Code, as well as be proportional to the level of social significance of those rights
and freedoms that are lost or in which the convict is limited to.

In modern conditions, only the isolation from society of a convicted person who has committed lewd
acts against a minor ensures a long period of non-commitment of the same or similar sexual crime, restores
psychological balance and provides confidence in the safety of the minor.
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Today, the dynamics of criminal sanctions in combating the depravity of minors have received certain
signals regarding strengthening, on the one hand, there is a differentiation of responsibility for the depravity
of minors. 1-2 st. 156 of the Criminal Code, and on the other hand, it is necessary to express the unequivocal
legal position of the higher courts of Ukraine regarding the imposition of tougher criminal penalties and other
legal restrictions on the rights and freedoms of those guilty of desecrating minors, especially minors.

Key words: corruption of minors, nature and degree of social danger, minor, criminal sanction, punishment,
sentencing, prevention of sexual crimes.

IMocranoBka mpodaemu. KoxkHe NUBIII30BaHE CYCIIJIBCTBO TMOBHHHO 3a0€3MEYUTH OE3MEKy CBOIM
rpoMaJisHaM. A TaKOXX BU3HAUWTH SIK TIEPIIOYSPTOBE 3aBJIaHHS 3aXHCT JITEH 1 MiJUTITKIB BiJl pi3HUX Hera-
THUBHHUX IMPOSIBIB CY4aCHOTO UTTS, TOMY 10 HCMOBHOJITHI 3aBXKIM € HaWMeHII 3axuiieHuMu. Coliab-
HO-TIPaBOBHUH 3aXUCT IUTHHCTBA € OIHUM 3 OCHOBHHX ITOKAa3HHUKIB PiBHS PO3BUTKY CYyCITiIJILCTBA, HOTO IIH-
B1UJII30BaHOCTI 1 mepcnekTuBHOCTI. CycrisibHa HeOe3neka po30eeHHs] HeIIOBHOIITHIX TIOJISTA€e B TOMY, IO
BOHHU ITOCATAIOTh Ha TX CTaTeBY HEJIOTOPKAHHICTh Ta HOPMAJILHUW CTaTeBUN PO3BUTOK. Taki 3JI0YMHH 4aCTO
MPU3BOJATH 10 TIHOOKUX JYIICBHUX TPAaBM y TOTEPITUIAX 0CI0, MTOBXAKTH iX 10 aMOPAIbHOTO CIIOCO0Y
KUTTSI, TOPYIYIOTh HOPMaJIbHUH (i310JIOTTYHUI PO3BUTOK HEMOBHOMITHIX, CIIPHUSIOTh MOPaTbHOMY PO3-
OCIICHHIO Ta MPOOYMKEHHS y HUX PaHHBOI CTaTeBOI CXHIBHOCTI, B Y PO3BUTKY Y HHUX HEIPAaBHIBHOTO 3
MOpPAJIBHOT TOUKH 30pY YSIBICHH IIOJ0 CTaTeBUX BiTHOCHH, a IHKOJH W BIAXWIICHB BiJl IPUPOIHUX HOPM
CTaTeBOTO YKHUTTSI.

MeToo cTATTI € BU3HaYCHHS €(DEKTUBHOCTI KPUMIHAIBHO-TIPABOBOI MPOTHIIT pO30CIIICHHIO HETTOBHOJIT-
HIX [IUIIXOM aHai3y JUHAMIKHA KPUMIiHAJIbHO-TIPABOBHX CAHKIIM Ta MPU3HAYCHHUX Ha iX OCHOBI IMOKapaHb 3a
PO3IycHI JIii 11010 HEMOBHOJIITHIX Ta MAJIOJIITHIX 0ci0, mepeadadenux ct. 156 KK.

Buxnan ocnoBHoro marepiadny. [Ipotuzis po30emeHHI0 HETOBHOMITHIX 3yMOBIIIOETHCS CHCTEMOIO CO-
iaJIbHO-TPABOBUX OOCTABHH, CepeJl SIKUX 0COONMBE MicIle 3aliMar0Th KPUMIHAJIBHO-IIPABOBI CaHKIIIT BiJl-
MTOBiTHOT HOPMH 32 3JIOYMHH IPOTH CTATEBOi CBOOOIM Ta CTAaTeBOI HEMOTOPKAHOCTI MAJONITHROI 0COOM Ta
MPaBUIIBHICTD X 3acTocyBaHHs. [IpoTHIisS PO30CIIeHHIO HEITOBHOMITHIX 3HAXOMUTh CBOE BTUICHHS ITEBHOIO
MIpOIO TaKOX 1 B KPUMIHAJIbHO-IIPABOBHX CAHKIIISIX Ta MPHU3HAYCHHI KPUMIHAJIBHOTO TIOKAPaHHS BUHHUM 3a
BUMHEHHS PO3MyCHUX Jiid. KpuMmiHalbHI CaHKINI, IK BU3HAETHCS B JIITEPATypi, BUCTYIAIOTH 3MICTOM JislTb-
HOCTI 3aKOHOJABIIS IIOJI0 TPOTHIIT 3JI0YWHAM MPOTH CTATEBOi CBOOOIM Ta CTATeBOI HEAOTOPKAHOCTI HETIO-
BHOJIITHROI 0COOM Ta BU3HAYCHHS BHIIB 1 pO3MIpiB KPUMIHAILHUX TIOKAPaHb, III0 MOXXYTh OYTH 3aCTOCOBaHI
3a iX BuMHeHHs [2, ¢. 115].

3aragpbHOBH3HAHO, IO XapakTep i CTYHIHb CyCIUIbHOI HeOe3NeKn OyIb-sIKOTO 3JI0YMHY, B TOMY YHCII
1 po30CIICHHST HEMOBHOITHIX, BIIOOpaXXa€ThCs B CaHKIIII KPUMIHAIBHO-MPaBOBOT HopMmu. CaHKIIS — 1ie
YacTHHA KPUMIHAJIBHO-IIPABOBOI HOPMH, SIKa Ma€ JCpPrKaBHO-TIIPHUMYCOBHH SIKICHO-KUTBKICHHN Xapakrtep i €
(hopMaNbHO BU3HAYCHOI 00’ €KTHBHO-CYO’€KTUBHOIO MOJICIUTIO 3aXOIiB KPUMiHATBHO-IIPABOBOTO BILIHBY,
0 3aCTOCOBYIOTHCS JI0 0Ci0, SIKi BUMHUIIM 37104MH [3, ¢. 24; 4, c. 88-89]. ComianbHe 3aBIaHHs CaHKIIH 3
MOMEHTY HAOyTTS YHMHHOCTI 3aKOHY MPO KPUMIHAJIBHY BiJMOBIIANBHICTh — 3arajbHe 3armo0iraHHs MpaBo-
MOPYIICHHSM, SIKIIIO K TIPABOIOPYIICHHS] BUMHEHO, TO 3aCTOCYBAaHHS Ta peai3alis CaHKIii CIPSIMOBYETHCS
HAa 3IfICHeHHS 3aBJaHb 3araJibHOI Ta 1HJMBIIyalTbHOI IIPEBEHIII], BUIPABICHHS [IPABOIIOPYIIIHUKA, BiHOB-
JICHHS Y BCIX MOXKJIMBUX BHIAIKaX MOPYIIEHOTO IMpaBoropsaKy. CaHKIS KpUMiHAIBHO-IIPABOBOI HOPMH,
mo nependadena y ct. 156 KK, mae nepeOyBatu B mpsAMiii 3aJ1e)KHOCTI BiJi THIIOBOT CYCITiJIbHOT HEOE3MEKH
PO30CIICHHST HETTOBHOMITHIX W y3TOKYBaTUCS 3 IHIIUMHA caHKIisMU Po3miny IV «3mounHu npoTtu crareBoi
cBoOoOmM Ta cTareBoi HegoTopkaHocTi» OcobmmBoi yactuau KK, a Takoxk OyTH MPOIMOPIIIHOO PiBHIO COIIi-
QIIBHOI 3HAYYIIOCTI THX IIPaB 1 cCBOOO, SIKi BTpavyae ado B IKHX 0OMEKYEThCS 3aCYIKCHUH.

Yunnanit KK Ykpaiau 2001 p. crouarky B ct. 156 KK nepen6adas y 4. 1 mokapaHHs y BUIISIL apeIITy Ha
CTPOK JIO IIECTH MiCAIIB 200 0OMEKEHHS BOJIi HA CTPOK JI0 TPHOX POKIB, a y 4. 2 — 0OMEKEHHS BOJII HA CTPOK
IO IT’SITH POKiB 200 1030aBJIeHHs BOJII Ha CTPOK 10 TPHOX POKIB. 32 TOrOYaCHOIO OIIIHKOIO CYCIIIIBHOI He-
0e3MeKH po30eIIeHHsT HETOBHOMITHIX, 110 3HAWILIO BiToOpaskeHHs y caHKisx 4. 1 14. 2 c¢t. 156 KK, HaBiTh
BYMHEHE 100 MAJOITHBOI 0cO0H 6aThKOM, MaTip’10 a00 0c00010, IO 1X 3aMiHIOE, BU3HABAJIHCS 3TIOYHHOM
CepeNHbOi TSDKKOCTI. 3aKOHOIABEIb Y BU3HAYCHHI CYCIIIIBHOT HEOE3IEeKU TOCIHIIPKYBaHOTO 3JI0YHHY (ak-
TUYHO Ha IMIBCTOPIYYs MMOBEPHYBCS Ha3al. 3a corionoriunumu gannmu [1. B. Xpsmiacekoro Ta C. B. UmyrTa,
TaKe CTAHOBUIIIE [TO3HAYMIOCS HA MPOQECIiHHIN MPaBOCBIIOMOCTI IPAKTHYHHX IIPAIiBHUKIB, OUTBINICTD OIH-
TaHUX PECHOHJCHTIB BiTHOCATH JOCIIIKYBAHHUN 3JI0YMH JIO TAKHX, 0 MAIOTh HE3HAYHY CYCIUIbHY HeOe3-
neky — 50,3%, ytim 2,5% BHU3Ha4al0Th pO30CIICHHS K 0COOIMBO HEOE3MEUHHM 37104HH, a 47,2% BBaXXaIOTh
CyCIIbHY He0e3eKy po3IyCHUX Jii 3Ha4HOIO |5, ¢. 167].
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B ocraHHI poku oIliHKa CycHiJIbHOT HeOe3nekn po30eneHHs] HeMOBHOMITHIX 1 IMHAMIKA KPHMIHAIb-
HO-TIPABOBUX CAHKIIIH CyTTEBO Nocwiniacs. Ha 1e BIIMHy M HeraTUBHI HACTIIKH CBITOBOI COIliaIhbHO-e-
KOHOMIYHOI KpHW3H, MO CHPUYUHWINA TOTIPIICHHS COIIaIbHO-CKOHOMIYHUX, MOPAIbHO-TICUXOJIOTTYHHUX,
KPHUMIHOJIOTIYHUX Ta 1HIIMX IMOKAa3HUKIB CYCIUILHOTO XHUTTS B YKpaiHi, a TAaKOXK I100aIbHE MOIMUPEHHS
JUTSY01 TopHOTrpadii B Mepexi [HTepHeT, po3BUTOK iHOPACTPYKTYPH «CEKC-TYPU3MY» Ta 1HIIEC 3MIHUIU
MTOTIISIIA 3aKOHOJIABIIS Ha CYCIUIbHY HeOe3IeKy Ta, BIIMOBIIHO, THHAMIKY CAHKIIT 32 PO3IyCHI Iii 111010
HEMOBHOJITHIX.

Tak, 3akonom Ykpainu «IIpo BHeceHHs 3MiH 110 craredd 155 Tta 156 KpuMiHaIBHOTO KOJCKCY YKpaiHU
IO/I0 BiAMOBIJAIBLHOCTI 32 po30eIIeHHsT HEMOBHOMITHIX» Bix 25.09.2018 p. Maiike BABIUI TOCHICHO BiIO-
BIJIAIBHICTH 3a po30enicHHs HenmoBHOMITHIX. CaHkiis ct. 156 KK crana ansrepHaTHBHOIO W mependavmiia
MTOKapaHHs y BUTJISIII OOMEKCHHS BOJII HA CTPOK JI0 IT’ITH POKiB 200 1M030aBlICHHS BOJII HAa TOM cCaMUii CTPOK.
OueBHIHO, 10 OOMEXKEHHSI BOJII Ta IMO30aBJICHHS BOJII Ha BKa3aHHWH CTPOK 3aCTOCOBYIOTHCS SIK OCHOBHI T10-
KapaHHs [6].

3 HaOyTTsAM yUHHOCTI 3akoHy Ykpainu Bin 14.03.2018 p. «IIpo BHeceHHs 3MiH 10 KpuMiHAIBHOTO KO-
JIeKCy YKpaiHU 1010 3aXUCTY JITEH BiJI CEKCYalIbHUX 3JIOBKHBAHb Ta CEKCYabHOT SKCILTyaTaIlil» MPOTHIIS
CTaTEeBUM 3JI0YMHAM IPOTH JiTeH HaOyma 0COOIUBOI TOCTPOTH.

€ miJcTaBy BU3HAYCHHS HOBOTO €TaIy MPOTHJIl CTaTEeBUM 3JI0YMHAM TMPOTH HEMOBHONITHIX. Y HOBIH
penakiii ct. 156 KK Ykpaian «Po30enieHHs HeTOBHOMITHIX» BHKIIAJICHO Y JIBOX yacTHHaX: « 1. BunHeHHs
PO3MYCHUX Ji¥ MO0 0COOH, SKa HE OCSIIA IICTHAMIATHPIYHOTO BiKY, — KAparOThcss 0OMEKEHHSIM BOJII Ha
CTPOK JIO I’ SITH POKIB 200 1M030aBJICHHSIM BOJII HA TOW camuid cTpok. 2. Ti cami Jii, BYNHEHI 1010 MAJIOJIT-
HBOT 0cO0M a00 BYMHEHI YiICHAMH CiM’1 YM OJIU3bKHMHU POJMYaMH, 0COOO0I0, Ha SIKY TOKJIaJCHO 00OB’SI3KH
010 BUXOBAHHS IMOTEPIIOTo abo MIKIyBaHHS PO HHOTO, — KapatoThCs M030aBICHHSM BOJII HA CTPOK Bij
IT’SITH JTO BOCBMH POKIB 3 M030aBJICHHSM IIpaBa 001iMAaTH TIEBHI MOCAJIN Y 3aiiMaTUCSI IIEBHOIO AISUTBHICTIO
Ha CTPOK JIO TPHOX POKIB ab0 0e3 Takoro» [7].

3akoH Ykpainu Bijx 19 rpymss 2019 p. «[Ipo BHeceHHS 3MiH JIO JIeSIKMX 3aKOHOJAABYUX aKTiB YKpa-
THU 11010 BIIPOBAJKECHHS €JIMHOTO PEECTPY 0CI0, 3aCy/KECHUX 3a 3JIOUMHH MPOTH CTATEBOI CBOOOIU Ta
CTaTEeBOT HEJIOTOPKAHOCTI MAJIOJITHHOT 0COOH, Ta MTOCHJICHHS BiJMOBIAAIBLHOCTI 3a 3JIOYHHU, BUMHECHI
MPOTH CTATEBOi CBOOOJM Ta CTATEBOI HEAOTOPKAHOCTI MaJIOJITHROI 0COOM», HE BHOCHTH 3MIHH JIO CT.
156 KK, ane mocmJiroe KpUMiHAJIbHY BIiJMOBIIaTbHICTh 32 BUMHCHHS 3JI0YMHIB, Nepea0auyeHUuX CT.CT.
152 ta 153 KK, sK110 1i 3JJOYMHA BUMHEHI 0CO00K0, siIKa paHille BUMHUIA OYIb-AKUH 13 3JI0YMHIB, Te-
penbayeHuX YaCTHHOK YeTBepTOro cTarTi 152, crarrero 155 abo yactuHoIO napyroro crarti 156 KK.
Kaparorbcs Taki Jil mo30aBJICHHSAM BOJII Ha CTPOK I’ ATHAJIATH POKIB a00 JOBIYHUM IM030aBICHHIM
BoJIi» [8].

KpiM TOro, BBOAUTHCS KOMILJICKC MPABOOOMEKEHB 11010 0Ci0, 3aCy/DKEHUX 3a 3JI0YMHH TPOTH CTATEBOI
cBOOO/IM Ta CTaTeBOI HEJOTOPKAHOCTI MAJIONITHROT OCOOM: CTBOPIOETHLCS €JIMHUI PEECTP 0CI0, 3aCyHKEHUX
3a 3JI0YMHHU MIPOTH CTATEBOI CBOOOIM Ta CTATEBOT HEJIOTOPKAHOCTI MAJIOJIITHEOT 0COOHU; BCTAHOBIIOETHCS a/l-
MIHICTPATUBHUIA HATIISA TEPMIHOM BiJl OJTHOTO POKY JIO JBOX POKIB, SIKHH HE MOXE MEPEBUIIYBAaTH TCPMIHIB,
nepea0aueHuX 3aKOHOM TSl MTOTAIICHHS a00 3HATTS CYIMMOCTI JUIS OCi0, 3aCyIKEHUX 3a 3JIOUHHH MPOTH
CTaTreBOi CBOOOMIM Ta CTATEBOT HEAOTOPKAHOCTI MAJIOIITHEOT 0COOH.

KpumiHanbHO-TIpaBOBI CaHKIIT MarOTh BIJNOBIIATH CYCHUIbHIN HeOe3Mmeli 3JI0YMHHOTO JIISHHS 1 TOIIH-
PEHOCTI 3JI0YMHIB TIEBHOTO BHLY, OYTH Y3TO/PKCHHMH 13 CAHKI[ISIMM 32 BYNHEHHS 1HIIIUX, OIU3bKHUX 38 BHIOM
1 xapakTepoM 3;m04rHiB. CaHKIIiS Ma€ HaJJaBaTH MOXITUBICT 1HIUBITyalli3yBaTu MOKapaHHs 3 ypaxXyBaHHIM
MOTEHI[IHHUX BapiaHTIB YYUHEHHS 3JI0YMHY B PEeabHOCTI, TOBUHHA OyITyBaTUCS HA MPUHIKIIAX JOLITBHOC-
Ti, OOTPYHTOBAHOCTI, 3aKOHHOCTI, PIBHOCTI TPOMAJISIH Mepe]] 3aKOHOM, BHHH, CIPABEJIMBOCTI, TYMaHi3My,
HEBIJIBOPOTHOCTI KPUMIHAIBHOT BiIOBIIAIBHOCTI, 1HAMBITyai3allii MoKapaHHs Ta €KOHOMIT 3aX0/IiB KpUMi-
HaJBHO-IPABOBOTO BILJIHBY.

BesymoBHoO, sk BKazytoTh A.A. My3uka ta O.I1. Topox, y npomy mporieci Mae OyTH BpaxoBaHHiA i HA0yTHI
JIOCB1JT OOPOTHOM 31 3IIOYMHHICTIO, JIaHI CYIOBOI NMPAKTUKH, PE3yJbTaTH HAYKOBHX JIOCHIkeHb. [loOymnoBa
CaHKII1 3 ypaxyBaHHSM 3a3HAUCHUX TOJIOKEHb, @ TAKOXK JOTPUMAHHS 3aralbHONPUHHITHX MTPABHIT FOPUIY-
HOT TEXHIKH JI03BOJIUTh Ha MPAKTHIN YHUKHYTH CUTYaIlil, KOJH CyJaMH MPHU3HAYAOTHCS Pi3HI MOKapaHHs 3a
3JI0YMHH, 1110 33 OaraTbMa O3HaKaMH CXOXKI SIK «ONu3HATa». |, HABIAKHU, KOJIM 3a 3JI0YMHU, 110 HE CXO0XKI Hi 3a
XapaKTepoM, Hi 3a CTYIIEHEM CYCIUIbHOI HeOe3MeKH, MPU3HAYatoThCs MaiiKe 0JJHAKOB1 BUJ 1 Mipa IMOKapaHHs
[9, c. 78-79].

TunoBum (6a30BUM) MOKapaHHSIM 33 PO3MYCHI il 100 0COOH, sIKa HE IOCSIIa IIiCTHAIISITUPIYHOTO
BiKY, IPUHAWMHI TIOKH 110 € OOMEXEHHS BOJII HA CTPOK JI0 I’ SITH POKIB.
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OCHOBHUMH TIpaBO 0OMEKYBAIBHUMH €JIEMEHTAMHU TIOKAPAHHS € TIOETHAHHS JIBOX 3aXOJiB: a) 0OMeKeH-
HsI 0COOHMCTOT CBOOOJM 3aCy/PKEHOTO Ta 0) MPUMYCOBE 3alIydeHHs 3acyIKeHoro 1o mpani. EdekruBHicTh
MTOKapaHHs y BUIVISII OOMEXKEHHS BOJII IIIOJI0 OCOOH, SIKa IMOCSATHYJIA HA CTaTeBY HEAOTOPKAHICTh MAJIOIITHIX
0Ci0, BUKJIMKAE TICBHI 3allepPEYCHHSI.

Ha nymxy O.0O. CBiTnn4gHOTO, MPU3HAYCHHS [IHOTO TIOKAPAHHS 32 BUNHEHHS PO3IYCHUX il MIOI0 Ma-
JIOJIITHIX 0Ci0, 3 MIpKYBaHb CIIEIialbHOT IIPEBEHIIIT, 3a0€3MIeUCHHS CTATeBOI HEJIOTOPKAHOCTI TOTEPIIIHX €
HenpuiHATHEM [2, ¢. 117]. Cepen KpuMiHAJIBHUX MTOKapaHb TIILKH 1MO30aBJICHHS BOJII HA TIEBHUN CTPOK Y
MOBHIW Mipi BIJINOBIIa€ CyCHIbHINA HeOe3meri po30eieHHs] HEITOBHOMITHIX, 3a0e31euye crenialibHy mnpe-
BCHIIIFO Ta PEKUM CTaTEeBOT HEJJOTOPKAHOCTI HEITOBHOJITHIX MOTepHiiuX. Taka MO3UIlis MOBHICTIO Y3TOI-
JKY€EThCS 3 BAMOTAaMH MO0 3aXKMCTY JITEH BiJI CEKCYaIbHOI SKCIUTyaTallil Ta CeKCyaTbHOIO pO30CICHHS.
Kpaina mMae BXuBaTH 3aKOHOIABY1 3aX0/IH JJIs 3a0€3MEUCHHS MOKapaHHs ¢(hEKTUBHUMH, MPOTIOPIIIHHUMHI
Ta TEPEKOHJIMBUMH CAHKIISIMH IIOJI0 MPABOMOPYIICHb BIAMOBIIHO A0 CTYIEHs TXHBOI TshKKOCTi. Tomy
TUIIOBHUM ITOKapaHHIM 32 BYMHEHHS PO3IyCHHUX Hiif Ma€ cTaTH M030aBICHHS BOJI 3aCyI)KEHOTO HA CTPOK
JIO IT’SITH POKIB.

OCHOBHUM TIPaBOOOMEKEHHSM I[bOTO BHJY KPUMIHAJIBHOTO MOKApaHHS € OOMEKCHHS BOJIi, KPiM TOTO,
3aKOHOJIaBEIb BKA3aB Ha MiCIle i CTPOK 3/IMCHEHHS TaKOro paBooOMekeHHs [2, ¢. 117].

Ha nymMKy npaBHHKIB, 10 TOCITI/PKYBAN CTATEB1 37I0YHHHU, HETaTHBHOIO PUCOI0 KPUMIHAIBLHOTO 3aKOHY €
HEY3TO/DKCHHICTh Y BU3HAYECHHI TUTIOBOT CaHKIIIT 3a MO i0HI 200 OJM3bKI 32 XapaKTepOM 1 CTYIICHEM CYCITiJIb-
HOI HeOe3neku craresi 3iounnu [10, ¢. 197].

BucHoBkmu. [Ipu3HayeHHS KPUMIHAIBHOTO TTOKApaHHS € OCHOBHOKO (POPMOIO pearizallii KpuMiHAIbHOT
BiJIIIOBIaIBHOCTI 32 BUMHEHHS OyIb-SIKOTO 3JI0YMHY, B TOMY YHCII i 32 BANHEHHS PO3IyCHUX Hiif MO0 He-
MOBHONITHIX. Oc001, SIka BUNHIIIA 37I0YMH, Ma€e OyTH NMpH3HAUCHE MTOKapaHHs, HeOOXiTHe i JocTaTHE Ui ii
BUMIPABIICHHS Ta 3all00IraHHs HOBUM 3JI0YMHAM. BTkl CyBOpHii BHI IIOKapaHHs 3 YHcia IepeadadeHux 3a
BUYMHECHUH 37I09MH MTPU3HAYAETHCS JINIIC Y pasi, SKII0 MEHII CYBOPHUI BUJI TIOKapaHHs Oy/ie HeMOCTATHIHN IS
BHITPABIICHHsI 0COOM Ta 3aMo0IraHHs BUNHCHHIO HEXO HOBUX 37I04HHIB (4. 2 ¢T. 65 KK).

Ha croromHi quHaMika KpUMiHAIBHO-TIPABOBUX CAHKINKH Y IPOTHIIT PO30CIICHHIO HEITOBHOMITHIX OTPH-
MaJjia TIeBHI CHTHAJIM II0JI0 TTOCHJICHHS, 3 OJTHOTO OOKY, BiOyBaeThes audepeHiiallis BiIMOBIIAIBLHOCTI 3a
PO30CIICHHST MAJIONITHIX 0Ci0 Ta 3aKPIIUICHHS OLIBIN )KOPCTKUX TMOKapaHb y caHKIAX 4.4. 1-2 cT. 156 KK,
a 3 THIIOTO OOKY, CJIiI BUCJIOBHUTH OJHO3HAYHY MPABOBY MO3HMIIIIO BHIUX CYIOBHX 1HCTAHIINA YKpaiHU 1010
MpU3HAYCHHS OLIbII KOPCTKUX KPUMIHAIBHUX MMOKapaHb, IHIIMX MPABOBUX OOMEKEHb MpaB 1 ¢cBOOO/ BUH-
HHUX y BYMHEHHI pO30CIICHHS HEMIOBHOJITHIX, @ 0COOJUBO MAJIOJIITHIX OCiO.

[MizcymoByroUH BUKJIQACHE, 3a3HAYMMO, IO SIK 1 BCi 37IOYMHH IIPOTH CTATEBOI CBOOOM Ta CTATEBOI HEO-
TOPKAHOCTI, PO30CIICHHS HEIIOBHOIITHIX € 3JI0YMHOM, SIKAM BUMHSETHCS TUIBKH 3 TPSIMHM YMHCIIOM, HOTO
METOIO BUCTYIIA€ PO30CIICHHS HETTOBHOMITHIX, MOTUBAMU € 33JJOBOJICHHS BUHHOIO 0COO0I0 0COOUCTO] cTaTe-
BOT MPUCTPACTi a00 30y/PKEHHS B HEMTOBHOJIITHROT OCOOHM CTATEBOT'O IHCTHHKTY.

CycminbHa HeOe3rneka po30elieHHs HEMOBHOMITHIX (cT. 156 KpumiHanbHOTO Kojekcy YKpaiHu, nami —
KK), macammepen, BU3Ha4aeThes Oe3mocepenHiM 00’ €KTOM IIOTO 3JI0YHHY, Y SKOCTI SIKOTO BUCTYTIAIOTH CY-
CIIUIBHI BIIHOCHHU CTaTeBOI HENOTOPKAHOCTI HEMOBHOMITHROI 0coon. CtaTeBa cB0OOAA Ta cTaTeBa HEIOTOP-
KaHICTh € CKJIaJOBUMH €JIEMEHTAaMH POIOBOTO 00’€KTY 3JI0YMHIB, ependaucHux y posaini IV Ocobmusoi
yactuau KK.
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7.

10.

[Mpo BHeceHHs 3MiH A0 KpuMiHanbHOro kogekcy YkpalHu LWOoAOo 3axucTy AiTer Big cekcy-
anbHUX 3M0BXMBaHb Ta CeKcyanbHOI ekcnnyarauii: 3akoH Ykpainu Big 14 6epesHs 2018 p.
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Ameqina A.C., Cepennst A.l. 3acTtocyBanHsi cneniaJJbHUX 3HAHBb NPH MPOBEJAEHHI CIIOCTEPeKEHHS
3a 0co0010, piyyIo, MiclieM y KpUMiHAJIBLHOMY NPOBA/ZKeHHI.

VY crarTi Ha TiCTaBi BUBYCHHS YAHHOTO 3aKOHOJIABCTBA BU3HAUEHO OCHOBHI OCOOIMBOCTI 3aCTOCYBaHHS
CTCIATbHUX 3HAHB ITiJT Yac CIIOCTEPEKEHHS 32 0c00010, piudro abo MiciieM. KoHcTatoBaHo, 1o Bi3yajabHE
CIIOCTEPEKEHHS 32 0CO0O0I0, PiudI0 a00 MiCIIeM IOCiae BaXIJIMBE MiCIle B CHCTEMI HEITACHUX 3aco0iB, sKi
BHKOPUCTOBYIOTh OIEPATUBHI MiAPO3IUIH. 3 ICOBAHO, N0 OKPEMi acIeKTH HOro BUKOPHCTAHHS 3 THIIUMH
OTIEPAaTHBHO-PO3IIYKOBHMH 3aX0JaMH Y HETJIACHUMH CIIITIMMH (PO3ITYKOBUMH) IISIMH 3aJIeKaTh BiJl TIEB-
HOT CHTYaIlil, 0 CKJIajacsl.

30cepe/DKeHO yBary Ha TOMY, IO 3aCTOCYBaHHS CICIIAJIbBHUX HABHKIB ITiJI Yac JOCYJIOBOTO PO3CIi-
JlyBaHHS HacamIiepe] J03BOJIsiE MpalliBHUKaM NPaBOOXOPOHHUX OPraHiB Kpalle Opi€HTYBATHCS, Y XOAl
MIPOBEICHHS TIEBHUX i, caMe y He MPOCTHX MUTAaHHSX, 10 BUMAraroTh CIEIialbHUX 3HaHb. 3a3HAYAETh-
csl, O 0COOM, K1 BOJOJIIOTh JAaHUMH 3HAHHSMU 3]IaTHI BUSBISATH CYTTEBI MOPYIICHHS Ta MaTepiaibHi
CITiTH KPUMiHAJTHHOTO IPABOMIOPYIICHHS, SIKi MOJKYTh MaTH Ba)KJIMBE 3HAUCHHS y MaTepianax KpUMiHab-
HOTO MMpOBaJpKeHHs. Ha mincTaBi pe3ynpTartiB QOCTIIKEHHS aBTOPH AIMIUIN BUCHOBKY, IO 3aCTOCYBaHHS
crieliaIbHUX 3HAHb Yy MPOBEACHHI CIOCTEPEKEHHS 32 0CO000, piudio abo MicleM IpH PO3CiiayBaHHI
KpUMIHAJIFHUX MPABOIIOPYIICHD € JYKe BaXXIIUBUM €TAIlOM KPMiHAJIHHOTO MPOBAKCHHS, KU HE BapTO
ITHOpPYBATH.

3a3HaueHo, 1o I 3a0e3MeYCHHST MOKIIMBOCTI 3aJTy4eHHS JI0 MIPOBEICHHS CIIOCTEPEKEHHS 32 0CO00I0,
piddro abo micieM Ta y pas3i HeoOXiTHOCTI JI0 TMPOBEICHHS 1HIIUX HENIACHUX CIITUUX (PO3IIYKOBHX) JIik
nepekaaaqiB (CypaornepeKiiagadiB) BapTo JOMOBHATH 4. 1 ¢T. 68 KpuMiHAIBHOTO MPOIECyaabHOTO KOJICKCY
VYkpainu.

ABTOpaMH BCTaHOBJICHO, IO OJHIEIO 3 I[IJICH CIIOCTEPEKEHHS 32 0CO000, piudro abo MiclieM, IO BH-
3HAYAETHCSI YUHHUM 3aKOHOJABCTBOM, € OTPUMAaHHS iH(OPMAIIl PO MOBEIIHKY OCOOH, 3a KOO BENETHCS
CTIIOCTEPEKCHHS. BUXITHUM MarepiajJoM OTpUMaHHS Takol iH(opMarlil € iHTepIpeTallis OKPEMHX MOBEIiH-
KOBHX aKTiB 0COOMCTOCTI, iX B3aEMOBITHOCHH, 1 HABITh TIOBEAIHKOBHX aKTiB 0Ci0, 13 IKUMH 00 €KT criocTepe-
JKCHHS 1epeOyBae y KOHTaKTi. [l 3a0e3neueHHs] BUKOHAHHS IIOCTAaBJICHUX 3aBIaHb, 0c00a, 10 IPOBOIUTH
JIaHy JIiF0 TOBMHHA MAaTH CIeMiadbHy MCUXOJIOTIUHY MiTOTOBKY. 3a 11 BiICYTHOCTI MOXKJIMBHI PU3UK OTPH-
MaHHS TIOMHJIKOBHX BiJOMOCTEH MIOJ0 TIOBEIIHKH 00’ €KTa CITOCTEPEKECHHS.
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KirouoBi ciioBa: HernacHa cirigya (pO3IIyKoBa) Iisl, CHIOCTEPEIKEHHS 32 0CO00I0, piudio abo MicIeM,
CreliabHI 3HAHHS, KPUMiHAJIBHE TPOBAIKCHHS.

Amelina A.S., Serednya A.l. Application of special knowledge when conducting observation of a
person, thing, place in criminal proceedings.

The article, based on the study of current legislation, defines the main features of the application of special
knowledge during surveillance of a person, thing or place. It was established that visual observation of a person,
thing or place occupies an important place in the system of covert means used by operative units. It was found
out that the specifics of its application and combination with other operational-investigative measures or covert
investigative (search) actions depend on a specific operational-tactical or investigative situation.

Emphasis is placed on the fact that the use of special knowledge in pre-trial investigation helps the
investigator to orientate himself in complex specific issues during secret investigative (search) actions. It
is noted that persons who possess this knowledge under the guidance of an investigator are able to identify
significant violations and material traces of a criminal offense, which can be of great importance in the materials
of criminal proceedings. The authors came to the conclusion that the application of special knowledge in
conducting surveillance of a person, thing or place in the investigation of criminal offenses is very important.

It is noted that in order to ensure the possibility of involving interpreters (sign language interpreters) in
the surveillance of a person, thing or place and, if necessary, in conducting other secret investigative (search)
actions, it is necessary to make additions to Part 1 of Art. 68 of the Criminal Procedure Code of Ukraine.

The authors found that one of the purposes of monitoring a person, thing or place, defined by current legislation,
is to obtain information about the behavior of the person being monitored. The starting material for obtaining such
information is the interpretation of individual behavioral acts of an individual, their mutual relations, and even
behavioral acts of persons with whom the object of observation is in contact. To ensure the fulfillment of the
assigned tasks, the person carrying out this action must have special psychological training. In its absence, there is
a possible risk of receiving erroneous information about the behavior of the object of observation.

Key words: covert investigative (research) action, surveillance of a person, thing or place, special
knowledge, criminal proceedings.

MocTranoBka npodiaemu. HeoOxinHICTh BUKOPUCTAHHA CHELiaJbHUX 3HAHb MPU PO3CIIiyBaHHI KPUMi-
HaJbHUX MPABONOPYIIEHb 3yMOBIIEHA, HacamIiepel, crieurpikoro npeaMeTa 3JI04MHHOTO TOCATaHHs CIIOCO-
0aMU CKOEHHS ITUX NMPaBONOpPYIEHb. Taka HeoOXiHICTh BUKIIMKAHA TAKOXK THM, 1110 THJ Yac PO3CIiyBaHHS
BHHUKAE LiJ]1a HU3Ka ClIeLialbHUX 3aBJaHb, Y BUPILIEHH] KUX CI1IYOMY MOXKe HaJlaTh AOIIOMOTY 0co0a, sika
BOJIOJIi€ IEBHUMU 3HAHHAMU 1 HABUYKamH [2].

CriocTepexeHHs 3a 000010, piuyio a00 MIiCIIeM € OJHIEIO 31 CKIIAJHUX Ta TAKTUYHO PU3HKOBAHUX B Op-
rafizaiii Ta mpoBeIeHH] HeIaCHUX ciIuuX (po3urykoBux) Aii. [lle 3 yaciB 3anmpoBaKeHHA i€l HeTIacHOT
i1 1 10 ChOTOICHHS 11 pO3BUTOK MOB’I3aHUH 13 HAYKOBO-TEXHIYHUM MPOTPECOM.

Pi3HOMaHITHICTh HAyKOBO-TEXHIYHHUX 3ac00iB, IIJ0 MOXYTh OyTH BUKOPHUCTaHI MiJ 4ac i€l HEMIaCHOI
CIi4oi (PO3UIyKOBO1) Ail CTaBIATH BiMOBIIHI BUMOTH JI0 0Ci0, IO MPOBOJISATH CIIOCTEPEIKEHHS, CTOCOBHO
HAsSBHOCTI B HUX BiJINIOBIJTHUX CIELiaJbHUX 3HAHb, YMiHb Ta HABUKIB CTOCOBHO 3aCTOCYBaHHSI.

AHaJIi3 ocTaHHiX Aoc/aiKenb i myOmikaniii. [IuTaHHIM 3aCTOCYBaHHS CHEIaJbHUX 3HAHb y KPHUMi-
HaJILHOMY NPOBa/KEHHI yBary B CBOIX npausix npucssdyBaiu T.B. Asep’siHoBa, A.C. Amernina, P.C. benkin,
B.B. biptokos, B.A. Bonuncekwii, B.I. T'onuapenko, B.O. ['mymkos, A.B. Imenko, €.I1. Imenxo, C.C. Kymi-
HoB, H.I. Kimumenxko, B.O. Konosanosa, O.A. Jlesi, B.K. JIucuuenko, b.B. Pomaniok Ta in.

MeTo10 €TATTi € BU3HAYCHHS! OCHOBHMX aCIIEKTiB BUKOPUCTAHHS Ta 3aCTOCYBaHHS CIELialbHUX 3HAaHb
MiJ 9ac MPOBEACHHS CIIOCTEPEKEHHS 32 0COO0I0, PIUUI0 UX MiCLIEM.

Bukian ocHoBHOro marepiasty. 3a3Ha4uMO, IO MiJ CIOCTEPEIKEHHIM PO3YMIIOTh LiJeCpsSMOBaHe Ta
IUTAHOMIpHE CIPUHHATTS KOHKPETHOTO 00 €KTa MpaliBHUKAMU MIPABOOXOPOHHUX OPraHiB, a TAKOXK BMIiHHS
BUAUISATH iCTOTHE, HEOOXiAHE Ta 3pO3yMijie 3 BpaxyBaHHIM BCiX (PaKTOPIB, sIKi MAIOTh 3HAYCHHS IS 3aBJaH-
H$l, ke cpopMOBaHE AJIsI BUKOHAHHS JUIS TOCTPOTH OPTaHiB MOYyYTTIB.

OCHOBHOIO METOIO ISl 3IHCHEHHS CIIOCTEPEIKEHHS ITPH PO3KPUTTI Ta MOJANBLIOTO PO3CIIiyBaHHS Tpa-
BOTIOPYIICHb MPAaBOOXOPOHHUMH OpTaHAMH SIBJISIETHCS OJCP)KaHHS JaHWX BiIIHOCHO MPaBOMOPYUIHHKIB,
30KpeMa X MapLIpyTH MepecyBaHHsI, HaMipH, IUIaHU Ta 3B A3KH, a TaKOXX MOXIIMBI MICIS JUIS TOro, 1100
YKPUTH MIPEAMETH, SKi 3100yTi 3MOYMHHUM HIISXOM, 3ac00IB Ta 3HAPSAb IS 3A1HCHEHHS IPaBONOPYIICHD,
a TaKoX 1HIIA iHdopMallis, sKa TOTpiOHA AJIS TOTO, 00 MPOBOIUTH 3aXOIU OTEPATUBHO-PO3IIYKOBOTO Xa-
paxtepy. HopmarusHe Bu3HaueHHs moAiOHOI HerTacHOI ciriayoi (po3mrykoBoi) il y (hopMi CrioCTepeKeHHs
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32 KOHKPETHOI0 0c00010, MiciieM a00 piudro perymoeThes 4. 1 cT. 269 KpuMiHAIBHOTO MpolecyaabHOro
Kozekcy Ykpainu [1].

B cydacHux ymMoBax poOoTa ImiIpo3/IiiiB, SKi MalOTh Ha IIe TOBHOBAKEHHS Ta ITiIPO3/ALIIB CHEIiaIbHOTO
MPU3HAYCHHS BiTHOCHO TPOBEJICHHS Bi3yaJbHOTO CIIOCTEPESKECHHS NPU KPUMIHAIBHOMY MPOBAJKEHHI pe-
TYIIOETHCS. HACTYITHIMH HOPMAaTHBHO-TIPaBOBUMH akTamu: Koncturymie Ykpaian, Kpuminansaum ta Kpu-
MiHAJIBHAM TIPOIIECYAIbHUM KOoJIeKcaMu YKpainu, 3akoHamu Ykpainu [Ipo nepkaBHHIA 3aXUCT MPAIliBHUAKIB
CyIly 1 MPaBOOXOPOHHHX OpraHiBy, ««[1po 3abe3neueHHs 6e3neKu 0ci0, sKi OepyTh y4acTh Y KpUMIHAIILHOMY
CyOYMHCTBI», «IIpo HamioHansHy MOMIIi0» Ta IHITUMH BUAAMHA HOPMATHBHO-TIPABOBUX AKTIB MIXKBIJIOM-
4Oro Ta BiloM4oro xapakrepy [1].

CriocTepeskeHHsS y GOpMi HErTIacHOT CITiuol (pO3IIyKoBoi) il B 3aJIE)KHOCTI BiJl 3HAUUMOCTI, JJOCTOBIp-
HOCTI Ta pe3yJBTaTUBHOCTI JIaHUX JUIS NMPABOOXOPOHHOI POOOTH BIAPI3HAETHCS B IHIIUX BHJIB CIITUHX
(posurykoBux) mid. [Topsin i3 MM, BpaxoBYHOUH 3aTpaTH MaTepiaibHOIO Ta 0COOUCTOTO XapakTepy, crenudi-
Ky TIPOBEJICHHS OpraHi3allii Ta TAKTUKHU MOJIOHA JIisl € TPYJAOMICTKOIO Ta CKJIaIHO. JI0 TOTo %k 31HCHEHHS
BI3yaJIbHOTO CITOCTEPEKEHHS OKPECIIOE TpaBa Ta IHTEPECH, SIKI OXOPOHSIOTHCS TpOMaIsHAMHU y cdepi ix
ocobucToro KUTTs. Tomy Jutst TOro, OO MPOBECTH Bi3yaJIbHE CHOCTEPEKESHHS HEOOXITHO 3MIHCHUTH 00-
IPYHTOBaHY ITiITOTOBKY.

VY citia4ii mpakTUIll JOCUTh YaCTO MOXKYTh 3yCTPIYaTUCs CUTYAIlii, 3a IKUMH HETJIaCHI CJTiIui (PO3MIyKo-
Bi) JTii MOXKYTb MPOBOJUTHCS BIIHOCHO OCI0, SIKI CITIJIKYBaJIMCS 1HO3EMHOKO MOBOIO, MOBOIO JKECTIB, 200 y THX
MICIISIX, Ky 0COOM MOXKYTh MIPHUTH. 3ayBa)KUMO, IO 0COOH, SIKi 3/TIHCHIOIOThH HETJIACHI CITi41 (PO3IITYKOBI)
i1 B 00OCTaBHHAX, 32 SKUMH 30008 s13aH1 OICpKaTH JOCTOBIPHI aHi JJIs MONATBIION0 CITOCTEPEIKEHHSI, OIliH-
KM MOBEIIIHKHA OCi0, KOHTaKTIB Ta 00 €KTHBHOTO OKPECICHHS PEe3yJbTaTiB Ta HACIHIJKIB i3 3aCTOCYBaHHIM
IICUXOJIONYHUX Ta JIHIBICTUYHUX 3HAHB [4].

VY naykoBux nparsix O.A. birigak cBoiMH crielialbHUMK 3HAHHSIMHU BBaXKa€ NMPAKTHYHI, TEXHIYHI Ta Ha-
YKOBI JIOpOOKH 0COOH, SIKi OJIepKaHi B pe3ysIbTaTi MPOBeACHHS MPoQeCciiiHOi MiArOTOBKH ab0 MisSUTBHICTIO 32
KOHKPETHOIO CIEIIANIbHICTIO, CYTOYMHCTBOM, 13 3aJTydeHHSIM CIIeIiallicTa Ta eKCrepTa JUIsl CIIPHSHHS isUThb-
HOCTI CyIOBHX OPTaHiB Ta CAaMOMY CJIJICTBY, HaJaHHS OOTPYHTOBAaHMX BHCHOBKIB Ta PO3KPHUTTS OOCTaBHH
KOHKPETHOI CIIPaBH JJIsl BUPIMICHHS SIKUX MMOTPiOHE iX BUKOpHUCTaHHS [3].

[ponecyanpHuME (pOpMaMU BUKOPUCTAHHS CIICHIaNbHIX 3HAHB € HACTYIIHI: 3aCTOCYBaHH IIPOKYPOPOM,
CJIITYMM Ta MPAI[iBHUKOM OTIEPATHBHOTO MiAPO3MiTY, SIKHH Ma€e 3aKpiricHl MOBHOBAaXKCHHS Ha 3/1IHCHCHHS
HEMTACHUX CITITYMX (PO3ITYKOBUX) Ta CITYUX (PO3IIYKOBUX) JiH, OIIIHKY, TOCHIDKCHHS Ta 30UpaHHs J0Ka-
31B CyZ10M a00 CJIITYUM CYIJICKO TP BUKOHAHHI MPOIeCcyaabHUX (QYHKIINA B 3aKPIMJICHOMY 3aKOHOJIABCTBOM
MOpsIKyY, Oe3mocepeiHs ydacTh (axiBIiB y 3MIHCHEHHI CIIITUUX (PO3IIYKOBHX) A1 Ta HEITACHUX CJITUUX
(pO31IyKOBHX) Miid, TPOBEICHHSI Ta PU3HAUCHHS €KCIICPTU3 CYJOBUMHU OpraHam# [9].

JocmipKkeHHsT OCHOBHUX MaTepialliB KpUMIHATBHHUX MTPOBaHKEHb [TOKa3ajIo0, M0 popMaMy 3aCTOCYBaHHS
CHeIiaIbHUX 3HAHb NPU 3IIHCHEHH] PO3CIIyBaHHS €: 3aJy4CHHs] KOHKPETHOIO CIeMiaaicTa 10 31iHCHeHHS
DIACHHUX CIIAYMX (PO3LIYKOBUX) Ail Ta HEIACHUX CINITUuX (PO3IIYKOBHX) Iii. Tak, y MpoBaKEHHIX KPH-
MIHAJIBHOTO XapaKTepy B MepeBaXkHiN OIIbIIOCTI 3ay4aroThCsl ICKXOJIOT, CIIEIialicT B MeHUHIHN cdepi, me-
JIAror, JIIKap, CYJI0BO-MEAMYHHUI SKCIIEePT, CIeIialicT eKCIEePTHOI ¢y0n MiHicTepcTBa BHYTPILIIHIX CIIpaB
VYkpainu, ¢axiBelb 3 IPOBEICHHS SKCIICPTHU3U Ta CISIHAICT JUIsl HAJaHHS KOHCYJIbTAIliH.

[epexmangaui abo B OESIKMX BHUITAIKAX CYpHOIEPEKIIaaadi sSBISIOTHCS OCOOH, sIKi B IPOBAKCHHI KpH-
MIHAJIBHOTO XapaKTepy € MpaliBHUKH, SIKi MAlOTh CIICIliabHI JIHTBICTUYHI 3HaHHS. BianoBigHO 10 4acTu-
U 1 crarti 68 KpuMiHaIBHOTO MPOIECYaTbHOTO KOIEKCY YKpaiH! Bil3HAYAETHCS, IO «y pa3i moTpedu B
KPUMiHAIEHOMY MPOBADKEHHI MEPEKIaay MOsSICHEHb, IMOKa3aHb a00 ITOKYMEHTIB CTOPOHH KPUMIHAIHHOTO
MPOBAKEHHsT 200 CIITYUI Cy/Is UM Cy/l 3aTy4aroTh BiIIOBIIHOTO Nepekianada (cypaonepekiaaaqa)y [1].
OnHak Impy MPOBEICHHI TAKOi HEITaCHOT ¢TI0l (PO3IIyKoBO1) Iii He HAAAIOThCS TOSICHEHHS, TOKYMEHTH YU
MTOKa3aHHsI, TOMY IIPOIEC 3aly9IeHHs 0COOM, 110 BOJIO/i€ MOBOIO JKECTIB Ta IHO3EMHOIO Ha OCHOBI 3aKpiIuie-
Hoi | wacTuHU 68 crarTi KpMiHATBEHOTO MPOIIECYaTbHOTO KOJACKCY YKpaiHH HEMae TaKol MOMIIUBOCTI. [7]

BaxximBuM 3a mepekiiaada € iHIMH y9acHUK, [0 Mae CHellialbHi BMIHHS Ta 3HAHHS B HAIPSIMKY BUKOPH-
CTaHHS TEXHIYHUX Ta IHITHX 3aC00iB, a PH MPOBENCHHI TOCYAOBOTO CITIACTBA 200 PO3IIIILY CYJOBHMH OpraHAMHU
HaJ[a€ KOHCYJIBTAIIII0 3 THX IUTaHb, SKI TOTPeOyIOTh CICIialbHUX BMiHb Ta 3HaHb. BimmosigHo 1o 4. 1 cT. 71
KpumiHanbHOTO mporiecyaibHOro KoJekey YKpaiHu Takoro 0co0oro € crieniaiicT. B HaykoBHX mparisix 0yIo 3aKpi-
IJICHO, 1110 B MPOIIECYyaThbHOMY PO3YMIHHI TIOHSITTS «CIIEIIATiCT» HE BKIIIOYAE B ce0e MOHATTS «Iepexiiaaauny [8].

VY 3B's13Ky 3 IIMM MOXKIIHBI CIIPOOH 710 3aTy4CHHsI CIIOCTEPEKECHHS 32 KOHKPETHOIO 0COOOI0 JTIOAHHY, IO
Ma€ 3HaHHS 1HO3eMHOT MOBHM 200 MOBH 7K€CTIB, B POJIi CriewianticTa st IpOoBeIeHHs KOHCYJIBTYBaHHS BiAHOC-
HO 3MICTy ii HOBeIiHKY B (hOpMi POBEACHHS MIEPEKIAY JKECTIB Ta CIIiB € HEJIOIYCTUMIMHU.
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[1e omHMM MPOOIEMATHYIHUM TIUTAHHSAM € MOXIIMBE 3UTy9YCHHS CIICIIaiCTa, KUK € TICHXOJIOTOM JIs 3IIHCHEeH-
HSI CITIOCTEPEKECHHS 32 MICIIEM, JIFOMUHOIO Ta piudto. Crienmdika poOOTH BIITOBIHHUX MiAPO3/ILIIB OMEPaTHBHOTO
XapaKTepy Ta TaKTHKa JJIsT 3MIMCHEHHST HeIIaCHOI CITiTYO1 (PO3IIYKOBOT) J1iT BUKJIFOUAE MOKIIMBICT iX y4acTi [6].

BpaxoByrouu nipoBeieHe JTOCHIHKSHHS MOKEMO 3ayBaKHUTH, 1110 € JIUIIE OJUH BHHSITOK, IKUH TOJISITAE y
MOYKJIMBOCTI 0OCI0, SIKi CIITKYIOThCS )KECTOF MOBH, 1HO36MHOIO MOBOKO 200 MICIIb Ky/IH IPUXOIATH TaKi 0CO-
0w, i1 yac 3MIHCHEHHS CIIOCTEPEIKCHHS 32 KOHKPETHOK 0CO000, MICIIEM Ta PIYYI0 MOXKYTh 3aCTOCOBYBATH
JIHTBICTUYHI 3HAHHS, IOCBII B FOPUINYHINA IICHXOJIOTIT Ta 3HAHHS TICUXOJIOT1] OBEMIHKY JitoauHu. Lle 103-
BOJISIE OJICPKATH JOCTOBIPHI JIaHi Ta MPOBOJUTH CIIOCTEPEKEHHS Ta (DIKCaIlil0 HACTIJIKIB Y MPOIECYaTbHUX
JIOKYMEHTaX BiJJHOCHO ITOBE/IIHKH KOHKPETHUX 00 €KTIB CIIOCTEPEIKCHHS, a TAKOXK 0C10, 3 SIKUMH BOHU MalOTh
3B S130K, 200 MOBEIIHKH THX 0C10, 3@ SIKUMH ITPOBOHIIOCS CITOCTEPEKECHHS.

BucHoBku. Ha 0CHOBI BUKJIAJICHOTO MaTepialy MOXKEMO BUKJIACTH HACTYITHI BUCHOBKH:

1. [IpoanastizyBaBIlM BHIIEC 3a3HAYCHI ITOJIOKEHHS, MOYKHA 3pOOUTH BUCHOBOK, 1110 CIIEIiaIbHUMHU 3HaH-
HSIMH Ma€ BOJIOJIITH €KCIIEPT 3 METO HaJaHHS BUCHOBKIB Ta CIIEIIATICT 3 METOK HAJaHHS YCHHX KOHCYJIb-
TaIliil Ta MHChMOBUX PO3’ICHEHb Y Marepiajiax KpUMIHAJILHOTO TIPOBAJKCHHS. BUBUCHHSI MPAKTHKH PO3CITi-
JTyBaHHSI ITPABONIOPYIICHB ITOKA3Ye, 10 CIelialibHI 3HAHHS BUKOPUCTOBYIOTHCS IIPU IIbOMY Y Pi3HHX (hopmax.

2. Jlns toro, 1mo0 3a0e3neynuTH KOHKPETHI MOKIIMBOCTI JUTS 3ally4eHHS MEpeKIaaaqiB (Cypaornepexia-
JIa4iB) JI0 MPOBEJCHHS CIIOCTEPEKEHHS 3a MICIIEM, 0CO00I0 Ta Pivydr0, a TAKOXK B pa3i HeoOXiTHOCTI 3ikic-
HIOBATH 1HIII HETIACHI CIiM4i (PO3IIYKOBi) Jii MOTPiOHO JOAATKOBO NOMOBHUTH 4. 1. ¢T. 68 KprMiHaIbHOTO
MPOLECYATBHOTO KOAEKCY YKpaiHU.

3. Ba)JIMBOKO MIJUTIO CITOCTEPEIKEHHSI 32 KOHKPETHOI 0CO00I0, MicIieM abo pivdro, 10 OKPECITIOETHCS
JUIOUNM 3aKOHOJIABCTBOM SIBIISIETHCS OTPUMAHHSI JaHUX BIJHOCHO TIOBEIIHKH OCOOH, 32 SIKOIO IMPOBOIUTHCS
cnocrepexeHHs. OCHOBHHM BUXIJTHUM MarepiajioM JUIsl OJiepKaHHs MOMi0OHOT 1H(GOpMAITil € IHTeprpeTais
ITOBEIIHKOBHMX aKTIB JIIOIEH, IX B3a€MOBIJIHOCHH Ta IOBEAIHKOBUX aKTIB THX 0CI0, 32 SKUMHU BEIETHLCS CIIO-
CTepeKEeHHS. 3ayBaKHMO, 110 KOKHA OKpeMa JIFOIUHA, [0 MPOBOJIUTH CIIOCTEPEKESHHS 3a TPEJMETOM, 0CO-
0010 200 PIYYr0 Ma€ BIACHUH MPO(ECIHHUI Ta KUTTEBUI JIOCBI, IO HAJIA€ MOXKIIHBICTD TPOBOIUTH pallio-
HaJbHI Ta eMOLINHI CKJIA0B1 €JI€MEHTH ITOBEIIHKH JIFOIUHH.

OjHak, s TOro, mo0 MpaBWIBHO OOIPYHTYBATH CITIBBIIHOIICHHS ITOBEIIHKOBHX aKTiB THX JIFOACH, 3a
SIKHMH BEJIEThCSI CIIOCTEPEIKCHHS PO3KPHUTTS iX CIIOBECHOTO CIUIKYBaHHSI, 3MICTY, MIMIKH Ta *eCTiB 0c00a,
sIKa 371MCHIOE HETMTACHY CITiay (PO3IIYKOBY) JIit0, IO 3aKpiIjieHa B cTarTi 269 KpuMiHATBLHOTO MPOoIecyatb-
HOTO KOJICKCY YKpaiHHM MOBHHHA MPOBOIUTH IICUXOJIOTIUHY MiJATOTOBKY, B IHIIIOMY BUIAJKY MPH ii BIICYTHO-
CTI MOKE ICHYBAaTH PU3HK OJICPYKAHHs HEMPABAMBUX JIAHUX BITHOCHO MOBEIIHKN 00 €KTa CIIOCTEPEKCHHSI.
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babikoB /I.B. MoMeHT 3aKiH4eHHs] KPUMiHAJIbHUX NMPaBONOPYIIEHb, OB’ SI3aHUX i3 HE3aKOHHUM
nepeMilieHHsIM NMpeAMeTiB Yepe3 MUTHUI KOPAOH YKPaiHU: aHAJIi3 HAYKOBUX MO3ULiii.

Y HayKOBi CTATTi 3alpOITIOHOBAHO ABTOPCHKHM OIS MPOOJIEMHHX MHUTaHb, OB’ S3aHUX 13 MOMEHTOM
3aKiHYEHHS KPUMIHAIBHUX MIPABOTIOPYIIICHb, K1 MOJISATAIOTh Y HE3aKOHHOMY TIEpEMIIIIeHH] IPEIMETIB uepe3
MHUTHHUH KOPJOH YKpaiHU.

3MiCHEHO aHaJ3 CyYacHUX IMyOiKalii, IPUCBIYCHUX PO3IISAAYBaHii mpodiemMaruili. YpaxoByrOUH, 110
KITFOYOBOIO O3HAKOKO 00’ €KTHBHOT CTOPOHU KOHTPaOAH/IM BUCTYIIA€ BIIACHE IMEPEMINICHHSI TICBHUX ITPESIMETIB
Yepe3 MUTHHAN KOPIOH YKpaiHH, caMe 3 MM HOHATTSAM TiCHO ITOB’s3aHi MUTAHHS BU3HAYCHHS MOMEHTY, 3
SIKOTO 3JIOYMH BBKAETHCS 3aKIHUCHUM, a TAaKOXK MUTAHHS PO JOOPOBUIBHY BiJIMOBY BijJl BUMHEHHS KOHTpPA-
OaHu. TakoX TOTUYHO 3BEPHYTO yBary Ha HEMOCIIIOBHICTh MPaBO3aCTOCOBHOI MPAKTUKH B YACTHHI BU3HA-
YCHHSI MOMCHTY 3aKiHYCHHS KOHTpaOaHIu (30KpeMa i B KOHTEKCTI Heo(iliHHOTO TIIyMadeHHs 1. § MoCTaHo-
Bu [IBCY «IIpo cyoBy MpakTHKyY B ClipaBax Mpo KOHTpaOaHIy Ta MOPYIICHHS MUTHUX MIPABHID).

Takox 3BepHYTO yBary Ha BiJICyTHICTb €JJHOCTI B HayIli Ta MPABO3aCTOCOBHIM NMPAKTHUII 11010 BUPIIICHHS
MUTAHHS [IPO MOMEHT 3aKiHUCHHS KOHTpaOaH I, KOJIM BOHA BUMHIOETHCS IIUIIXOM IIPHXOBYBAHHS IIPEIMETIB
BiJl MUTHOTO KOHTPOJIIO.

KoHcraroBano, 1o nputamanne yuHHIA penakimii ct. 201 KK TiymadeHHS MOMEHTY 3aKiHYCHHS KOH-
TpabaHau, BUXOJSYH 3 (DaKTy MEepeTHHY KOPJOHY B pa3i BUBE3CHHS MPEIMETIB 3a MEKi YKpaiHH, Ma€e CBOTM
HACJIIJTKOM BCTAHOBIICHHSI (DaKTy 3aKiHUEHOI KOHTpaOaHJIU JIUIIIE TOJI, KOJIW MPEJAMETH BXKE MOTPAIIA Ha
TEPUTOPIIO THIIOT IepIKABH, IO CYTTEBO YCKIIATHIOE TPOTHIIF0 KOHTPaOaHII.

Bonnouac miaTpuMaHo HAyKOBY Te3y MpO Te, L0 MepeHeCeHHs] MOMEHTY 3aKiHUeHHsI KOHTpa-
0aHAM HA OIIbII PAHHIO CTA/IiI0 MOK/IMBE JIMIIE MicJIs BHECEHHS MPOAYMAHUX pPelaKmiliHUX 3MiH
no c1. 201 KK.

3a pe3yabpraraMu MIPOBEICHOTO JTOCIIKCHHS ¢(hOpMyT-OBAaHO BICHOBOK IIPO T€, IO A0 BH3HAUYCHHS MO-
MEHTY 3aKiHYCHHs KOHTpaOaHIM MOTPIOHO MIAXOMUTH JTU(EPEHIIIHOBAHO 1 BpaXOByBaTH Te€, BiJI0yBA€ThHCS
BBE3CHHSI UM BUBC3CHHS IIPEIMETIB 3J0UUHY.

KirouoBi cioBa: koHTpadanma, KpEMiHAEHE TPABOMOPYIICHHS, TPEAMET, Aep>KaBHUN KOPIOH YKpaiHu,
HEe3aKOHHE TIePEMIIIeHHS, MUTHA JeKJIaparlis.

Babikov D.V. The moment of the conclusion of criminal offenses related to the illegal movement of
objects across the customs border of Ukraine: analysis of scientific positions.

The research paper offers author’s overview of problematic issues related to the termination of criminal
offenses, which consist in the illegal movement of objects across the customs border of Ukraine.

Analysis of modern publications devoted to the issue under consideration has been carried out. Given
that the key feature of the objective side of smuggling is the actual movement of certain objects across the
customs border of Ukraine, it is precisely with this concept that the issues of determining the moment at
which the crime is considered finished, as well as the issue of voluntary refusal to commit smuggling, are
closely related. Attention has also been pointedly drawn to the inconsistency of law enforcement practice
in terms of determining the moment of the end of smuggling (in particular, in the context of the unofficial
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interpretation of clause 8 of the resolution of Plenum of the Supreme Court of Ukraine “On judicial practice
in cases of smuggling and violation of customs rules”).

Attention has also been drawn to the lack of unity in academic community and law enforcement practice
regarding the solution to the issue of the conclusion of smuggling when it is committed by hiding items from
customs control.

It has been established that the current wording of Art. 201 of the Criminal Code, the interpretation of the
moment of the end of smuggling, based on the fact of crossing the border in case of export of objects outside
Ukraine, has the consequence of establishing the fact of the end of smuggling only when the objects have
already entered the territory of another state, which significantly complicates fight against smuggling.

At the same time, scientific thesis has been supported that the transfer of the end moment of smuggling to
an earlier stage is possible only after thoughtful editorial changes have been made to Art. 201 of the Criminal
Code.

Based on the results of the conducted research, conclusion has been formulated that the determination of
the moment of the end of smuggling should be approached differently and should take into account whether
the objects of crime are being imported or exported.

Key words: smuggling, criminal offense, object, state border of Ukraine, illegal movement, voluntary
refusal, customs declaration.

VY BITUM3HSHIN Teopii KPUMIHAIBHOTO TIpaBa Ta y MPaBO3acTOCOBHIN MPAKTHIII TOHHMHI BIJICYTHS €JIMHA,
KOHCOJTIIy04a MO3UIIIs III0/I0 MOMEHTY 3aKIHYCHHSI KpUMIHAJILHUX MTPaBOMOPYIICHD (Aalli B Mil CTATTI — K.
Tp.), TOB’SI3aHMX 13 HE3aKOHHUM IIEPEMIIICHHSIM IPEIMETIB depe3 MUTHHI KOPJOH YKpaiHd. [meTbes mepe-
JyCIM TIPO CKJIJIM KPUMIHAJIBHHX MPABOMOPYIIeHb, iepeadadeni ct. ct. 201, 201-2 Ta 305 KK. IIpuuomy
HAyKOBIISIMH Ta Cy[JaMH IOICKYIU HEOAHO3HAYHO BUPINIYIOTHCS IMUTAHHS SIK PO BBE3CHHS HA TEPUTOPIIO
VYkpainu, Tak i BUBE3CHHS 3 Hei IEBHUX IPEIMETIB — I ITpoOIeMaTiKa 0e3I10CcepeTHbO OB’ sI3aHa 3 MOMEH-
TOM TIEPETHHAHHS AEP>KaBHOTO KOPOHY.

Hespaxkarouun Ha Te, 10 3rajiaHi poOOTH OyJIM HaNMCaHi B PI3HUN Yac, aKTyaJlbHICTh MOPYIICHOTO B HUX
(sIK 1 B IiM CTATT1) MATAHHS PO MOMEHT 3aKIHIUCHHS KOHTPaOaH/IM He 3HIKYETHCS — 33 30ePeIKCHHS YHHHUX
penakmii BimnoBimHux crarei KK, MOBUIBHICTH y MiJIX01aX 1O BH3HAYCHHS MOMEHTY 3aKiHUCHHS JISTHHS
30epiraeThesl.

I3 onsimy Ha Ty 0OCTaBHHY, IO KIFOYOBOIO 03HAKOIO 00’ €KTUBHOI CTOPOHH KOHTpaOaHI! BUCTYIIAE Biac-
HE MePEMINICHHS IEBHUX MPEIMETIB Yepe3 MUTHHN KOPIOH YKpaiHU, caMe 3 IIUM ITOHATTSIM TiCHO TTOB’sI3aHi
MTUTAHHS BU3HAYCHHSI MOMEHTY, 3 SIKOTO 3JI0YHH BBAXKA€THCS 3aKIHUCHNM, a TAKOK IUTAHHS PO JTOOPOBLIEHY
BiJIMOBY BiJl BUNHCHHSI KOHTpaOaH/IH.

Jlo croBa cBoro yacy y 1. 8 moctanoBu Ne8 Bizx 03.06.2005 p. «IIpo cy0By NIpakTHKY B CITpaBax Mpo KOH-
TpabaHIy Ta mopyueHHs MUTHUX mpaBiny [IBCY 3a3HaumB: koHTpabaH/Ia BBAKAETHCS 3aKIHUCHUM 3JI0YH-
HOM 3 MOMEHTY HE3aKOHHOTO NIepEeMIilICHHS ITPEAMETiB KOHTpabaHI! Yepe3 MUTHUHN KOPIOH YKpaiHu; 3aMax
Ha KOHTpabaHIy Mae MicIle, SKIIO 11 IPeJAMETH BUSBJICHO JI0 TIEPEMIICHHS Yepe3 MUTHUN KOPIOH YKpaiHu
(i 9ac onIAAy YW IMEepeoriisiay TOBapiB, TPAHCIIOPTHHX 3ac00iB, pyYHOI MOKIaXi, 6araxxy abo ocoOHcToro
OIJISITY TOIIO); HApEIITi JOOPOBLIFHA BiIMOBA BiJl BANHEHHS KOHTPAOAHIU YU MOPYIICHHS MUTHHUX TTPABHI
MOXKITBA 1O MOMEHTY MPUNAHSITTS MUTHAM OPTaHOM MHTHOI IeKIaparii.

Hapa3zi HeMae €JHOCTI B IPaBO3aCTOCOBHIN MPAKTHII IIOI0 BUPIIICHHS MTUTAHHS PO MOMEHT 3aKiHYCH-
HSl KOHTpPaOaH[¥, KOJIM BOHA BUMHIOETHCS MIILIXOM IIPUXOBYBAaHHS MPEAMETIB BiJl MUTHOTO KOHTpOro. Jlii
0ci0, sIKi HamMaralucs He3aKOHHO BHBE3TH Ta IMPUXOBATH BiJl MUTHOTO KOHTPOJIO IPEIMETH Yepe3 MUTHUHN
KOpIOH YKpaiHw, ane Oynu 3aTpHMaHi IMpamniBHUKAMUA MHUTHUIN O NEPETUHY MUTHOTO KOPHOHY YKpaiHH,
nepeBakHa OLTBIIICTE CYINiB KBaJiiKye sSK 3aMax Ha KoHTpabaumy. [Ipu mboMy Cyau BHXOIATH 3 TOTO, IO
0CcOo0M He JIOBENIM CBiil HaMip JI0 KiHIA 3 HE3aJIeKHHUX Bl IXHBOI BOJII MPUYHKH.

VYpaxoByroun Te, MO KIOUYOBOIO Ta 0OOB’S3KOBOIO JJIsI BCTAHOBJICHHS O3HAKOI 00’€KTHBHOI CTOPOHU
KOHTpaOaHAX BUCTYIIAE TIEPEMIIICHHS ITEBHIX IPEIMETIB Yepe3 MUTHUH KOPIOH JepiKaBH, caMe 3 IHM I10-
HSTTSM TICHO ITOB’s13aHi MUTAHHS IOPUIMYHO KOPEKTHOTO BU3HAYCHHSI MOMEHTY, 3 SIKOTO 3JI0YHH BBaXKAETHCS
3aKiHYCHUM, a TAaKOXK IMUTAHHS PO JOOPOBUIBEHY BIIMOBY BiJl BIMHCHHS KOHTpaOaHIH.

KonTpabanna € k. mp. 3 popMaTbHUM CKIIAZIOM 1 BU3HAETHCS 3aKIHUCHOIO 3 MOMEHTY (DaKTHYHOTO Iepe-
TUHY MPEAMETOM HOCSATaHHs MUTHOTO KOopInoHy. [Ipu 11boMy He Mae 3HA4YCHHS T€, YU MEPETHHATA MUTHHU
KOpOH YKpaiHu oco0a, gKa y BIAMOBIIHUH crIOCIO MepeMicTHIIa MPeAMET 3I0UHHY.

Jlo BU3HAYCHHS MOMEHTY 3aKiHUCHHsI KOHTpaOaHIH MOTPIOHO MiIXOMUTH TUPEPEHIIIHOBAHO i BPaXOBY-
BaTH Te, BiAOYBa€TbCA BBE3CHHS UM BUBE3EHHS IpeAMeTiB 3i10uuHy. i, moB’s3aHi 31 cripoOO0 BUBE3EHHS
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MPEIMETIB 3 MUTHOT TEPUTOPIT 1 HE JJOBEACHI JIO KIHIA 3 MPUYXH, 0 HE 3aJIe)KaJIX BijJ BOJI BUHHOTO (Ha-
MIPUKJIAJ], MPEIMETH KOHTPAOaHIM BHUSBIICHO ITiJl Yac ONISAAY pedeit abo 0CcOOMCTOro OISy JIO MOMEHTY
(haKTUYHOTO TIEPEMIIICHHS iX Yepe3 MUTHHH KOPJIOH), MAtOTh PO3IHIOBATHCH SK HE3aKIHYCHUH 3amMax Ha
BUMHCHHS 3JI0YHHY.

I HaBMmakw, KO PEAMETH BBO3STHCSI HA MUTHY TEPUTOPit0 YKpaiHH, TO (haKT 3aKiHICHOT KOHTpaOaH I
BCTAHOBIIOETHCS TIiJT YaC MPOXOPKEHHSI MUTHOTO KOHTPOIIO, SIKUH 3MiHCHIOETHCS BXKE IICIIS TOTO, SIK MIPEea-
METH 3JI0YNHY MIEPETHYIH MATHHHA KOPAOH, 110 JO3BOJISIE KOHCTATyBaTH 3aKiHUCHHS PO3TIISAYBAHOTO 3II0YH-
HY, @ TOMY BHKJIFOYa€ MOXKIIUBICTh JIOOPOBIILHOI BiJIMOBH.

He Oyyne 3aiiBuMm HarajaTu i mpo Te, o BiAmoBiaHO 10 1. 4 4. 1 c¢T. 4 MK BBe3eHHs TOBapiB, TPAHCIIOPT-
HUX 3ac001B Ha MUTHY TEPUTOPIit0 YKpaiHH, BUBE3CHHS TOBAPiB, TPAHCIIOPTHUX 3aCO0IB 32 MEX1 MUTHOT Te-
puTopii YkpaiHu — 11e CyKyIHICTh Jii, OB’ SI3aHKUX 13 TIEPEMIIIIEHHSIM TOBapiB, TPAHCIIOPTHUX 3ac00IB Yepe3
MHUTHHIA KOPIOH YKpaiHH y Oy/ib-sIKHii CIIOCiO y BiJIOBITHOMY HAIPSMKY.

[IpuramanHe umHHIN penakiii ct. 201 «mIpuB’S3yBaHHS» MOMEHTY 3aKiHYCHHS KOHTpaOaHau JO (ak-
TUYHOTO TICPETHHY KOPJOHY B Pa3i BUBE3CHHS MPEIMETIB 32 MEKi YKpaiHH MPU3BOAUTH JI0 TOTO, IO (aKT
3aKiH9eHOi KOHTpaOaHI! 3a3BUYail BCTAHOBIIOETHCS JIMIIIE TOMI, KOJIH MPEIMETH BXKE IMOTPAIIIN Ha TEPH-
TOPIIO THIIOT JIepXKAaBH, 10 YCKIIAIHIOE MPOTH/II0 KOHTpadaH Ii. 3 ypaxyBaHHSIM CyCIUTbHOI HeOe3MeKH KOH-
TpabaH/JM BapTO YHUKATH 3a3/1aJIeT1)[b BUMYIIEHOI KBami(ikamii KOHTpaOaH I 13 MOCHJIaHHAM Ha CT. 15 Ta,
SIK HACJIJIOK, MPU3HAYCHHS BUHYBATOMY OUIBII M’ SIKOTO ITOKapaHHSI.

Boanouyac BapTo MOroAMTHCH i3 HAYKOBOIO TE3010 MPO Te, L0 NMEePeHeCeHHsI MOMEHTY 3aKiHUeHHS
KOHTPa0aH/Iu Ha (iIbII PAHHIO CTA/iI0 (MOPIBHSAHO 3 (PaKTUYHUM NEPETHHOM BiINOBITHUMU NpeaMe-
TaMH MUTHOTO KOPJOHY) MOK/IMBE JIMIIIE MicJisi BHeCeHHs 3MiH /10 cT. 201 (Hanpukaaa, Aucno3uuis i
4. 1 mopsn i3 nepeMileHHsIM MOIJIa 0 MiCTHTH aJIbTePHATHBHY BKa3iBKY Ha Jii, CIpsiMoBaHi Ha mepe-
MillleHHSl IEBHUX MPeAMETIiB Yyepe3 MUTHHI KopaoH) [1, c. 642-643].

CTBOpEHHs YMOB ISl KOHTpabaHau (MpuAOaHHs MPEAMETIB IS MTOAATBIIOr0 HE3aKOHHOTO TIepeMilIeH-
Hs iX Yepe3 KOPJOH, MiIIIYKyBaHHs KJII€HTIB, BU3HAYCHHS NUIAXIB TEPEMIIICHHS TPEJAMETIB, HalaHHS M
IHIIIOTO BHIVISITY, BHECEHHS HETIPABIUBUX BiJOMOCTEH Y BiJIIOBIIHI TOKYMEHTH TOIO) Tpeda po3IyIsiIaTh K
TOTYBAHHSI JIO IHOTO 371049uHY (cT. 14, cT. 201).

VY HacTymHHX psIKax 3BEPHYCH JIO BUPOOICHUX Y BITUM3HSHIA KPUMIHAIHHO-TIPABOBIM HAyIll TO3HIIIN
OO0 PO3TIIAYBaHOI MPoOIeMaTuku. [IuTaHHS MO0 MOMEHTY 3aKiHUCHHS 3JI0YMHIB, ITOB’sI3aHUX 13 He3a-
KOHHHUM TEPEMIMICHHAM TIPEIMETIB Yepe3 MUTHHN KOPIOH YKpaiHH, HOPYIIYBAINCH Y HAYKOBHUX IMPAIISX,
meperyciM JUCEPTAIifHOTO PiBHS, IPUCBIICHUX KOMIUICKCHIN MpoOIeMaTHIlI KOHTPpaOaHI! — 32 aBTOPCTBOM
O. Kpasuenko, C. Copoku, O. Omensuyka, O. IIpormtoka. [IpeaqmerHo npoOiieMaTnky BU3HAYCHHSI MOMEHTY
3aKiHUCHHS KOHTpabaH 1 B Ykpaini BuB4aB B. HeTsra y mexxax HaykoBoi crarti [2].

3arajoMm B IOPHIUYHIHN JIITEpaTypi 3 TOCIIHPKBAHOTO MUTAHHS OyJI0 BUCIIOBIICHO JIBI TPOTHIICKHI, 3arepe-
9yI0Ui OZIHA OJIHY TOYKH 30py. Tak, OmHi BUYCHI CTBEPIUKYIOTh, [0 KOHTpadaH/a sSK 3aKiHICHHI 3JI09UH PO3-
DI IAE€THCS HE JIUIIE TOJi, KO BHHHOMY BIalIOCs IIPOBE3TH Yepe3 ACPKaBHUN KOPIOH MIEBHI IPEIMETH, aje
1 Toz1i, KoMK crpoba KOHTpabaHTHOTO MPOBO3Y OyIla MPUIIMHEHA MUTHHMH OpTraHaMu a00 IPUKOPIOHHUKAMUA
i1 9ac mpoBeAeHHs orisiny. OTKe, Il aBTOPH OTOTOKHIOIOTH MOMEHT 3aKiHUCHHS KOHTPaOaHIH 3 MOMEHTOM
3IICHEHHSI MUTHOTO OIVISIIY 1 BUSIBIICHHSI Y BUHHHX TOBapiB, MPUXOBAHHUX BiJl MUTHOTO YU TIPUKOPIAOHHOTO
KOHTPOJIIO, 32 HASBHOCTI O3HAK, IMEPEJIYeHHUX Y HOpMIi PO BIIMOBINATIBHICTE 32 KOHTpabaHy. [Ipo kpumi-
HAJIBHY BIIMOBINaNBHICTH 32 KOHTPAOAHIy MOXKHA TOBOPHUTH JIMIIE B TOMY BHITAAKY, KO Iii, CIIPSIMOBaHI
Ha He3aKOHHE ITepeMIIlIeHHs BAHTAXIB Yepe3 KOpIOoH, Oylin BAMHEHI Ha TEPUTOPil KpaiHu, a He 3a 11 MeKaMH.

| HaBnakw, 3Ha4HA TpyIa BIYCHHUX JOACPIKYETHCS MPOTIIICKHOTO IOTIISAY, CTBEPDKYIOUH, 0 KOHTpabaH-
Iy CIIiJI BBAXKATH 3aKIHYCHOIO JIUIIE 3 MOMEHTY IIEPETUHY BAaHTa)KEM JICPIKABHOTO (MHTHOTO) KOPJOHY 032
MUTHHM KOHTpPOJIEM a00 3 MPUXOBYBAHHIM BiJl MUTHOTO KOHTPOJIO HE3AJIEKHO BiJl TOTO, BBO3UTHCS BAHTAK
Ha TEPUTOPIIO AepKaBu ab0 BUBO3UTHCH 3 Hel [3, ¢. 132-137].

I3 mo3unii de lege ferenda BapTo 3ayBakuTH 30KpeMa mpo Take. KOMEHTYI0UH, MPUYIOMY 31EOUIHIIOrO
KPUTUYHO, 3apeecTpoBanuil y BPY 23 keitas 2021 p. 3axononpoekt Ne 5420 «IIpo BHecenns 3min 1o Kpu-
MIHAIBHOTO KOJeKCY YKpainu Ta KpuMiHaIbHOTO MpoIecyanbHOrO KOIeKey YKpalHH MIOI0 KpUMiHaTi3amii
KOHTpabaHAM TOBApIiB Ta IiJAKIM3HUX TOBApIB, a TAKOXK HEIOCTOBIPHOTO ACKIApYBAHHS TOBAPIiBY (maii —
3akoHOMpoeKT Ne 5420), mio O0yB nomanwmii [Ipesunentom Ykpainu, i OyB HOKIHKaHHIA PO3B’I3aTH MIPOOIeMy
BiiHOBNIEHHS ckacoBaHol y 2011 p. kpumiHaIbHOT BiANOBIAANBHOCTI 3a TOBapHY KoHTpabanxay, O. [dynopos
ta P. MoBuaH 3ayBakyBaju 30KpeMa Ipo Take: [Ipono3uilisi BUKOPUCTATH Y MPOEKTOBAHUX Y IIBOMY JOKY-
MEHTI 3a00pOHAaX CIOBOCIONYYEHHS «JIii, CIIPSIMOBaHI Ha MEPEMILICHHS Yepe3 MUTHUIN KOPIOH YKpaiHm»
(3amicth BxuTOro y ct. 201 ct. 201-1 KK dopmynroBaHHs «IepeMillIeHHs Yepe3 MUTHUH KOPIOH YKpaTHW)
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CIpUAMAEThCST HEOMHO3HAYHO. [[s1 HOBeNa MOKIMKaHa BUPIIIUTH MPOoOJieMy, TIOB’si3aHy 3 TudepeHIiiioBa-
HUM BU3HAYCHHSIM MOMEHTY 3aKiHYCHHs KOHTpabaHmu. Hatomicte npumamanne uunnini peoaxyii cm. 201
KK «npus’sazysanusy momenmy 3axinuents KOHMpabanou 00 GaxmuyHo2o nepemurny KopooHy 8 pasi 6u-
6e3eHHs npedmemis 3a Medici YKpainu npuze00ums 00 moeo, wo Gaxm 3aKiHueHoi KoHmpabanou 3a3eudail
BCMAHOBIIOEMbCS TUULe MO0, KOIU NPeOMemu 8ice NOMPANUIU HA MePUMOopIlo IHULOI 0epicasil, o YCKiao-
HIOE€ NPOMudito Konmpabanoi. llepenecents MoOMeHmMy 3aKiHUEHHS KORMPAbanou Ha Oinb PAHHIO CMAOito
(MOpPIBHAHO 3 PaAKMUYHUM NEPEMUHOM GIONOBIOHUMU NPEOMEMAMU MUMHO20 KOPOOHY) MOICIUGE AULe NICA
eHecenns smin 0o cm. 201 KK. Tym eapmo euxooumu 30kpema 3 moeo, wjo y pasi, Koau npeomemu nepemi-
WYIOMbCs HA MUMHY mepumopito Ykpainu, mo ¢paxm 3aKinuenoi Konmpadanou 6Cmanosuioemvbcs nio uac
NPOXOOACEHHSL MUMHO20 KOHMPOIIO, AKULL 30TUCHIOEMbCAL 8HCe NICS 020, K NPeOMemi 30YUHY NepenHyiu
MUMHUL KOPOOH, W0 00360151€ KOHCMAMYBAMU 3AKIHUEHHsL PO321s10Y8AH020 3104UHY [4].

VY Tekcri aucepramii «KpuMiHajgpHO-paBoBa XapakTepuctuka koHTpabanmu (ct. 201 KK Vkpainum)»
(2010 p.) O. KpaBueHKo cIipaBe/IMBO KOHCTATYE: JIIsl KOHTpaOaH/ M, BAMHEHOT Y CIIOCIO epeMIIIeHHs Mpe/l-
METIB 11032 MUTHUM KOHTPOJIEM, IINTAHHS BU3HAYCHHS MOMEHTY, 3 SIKOTO 3JIOYHMH CITiJl BBAYKATH 3aKiHICHIM,
0COONMBUX CKJIQIHOIIIB HE BUKINKAE, aJKE 37I0YMH BBAYKAETHCS 3aKIHUCHUM 3 MOMCHTY (PaKTUIHOTO TIepe-
THUHAHHS MUTHOTO KOPAOHY.

Bomnouac, cripaBemniiBo 3ayBaxkye HayKOBHUILI, HE TaK MPOCTO BUPILIYETHCS MUTAHHS y pa3l BUMHEHHS
KOHTpaOaH/IM B CITOCIO MPUXOBYBAHHS BiJl MUTHOTO KOHTPOJIIO. BruaeThes, mo 0e3 AeTaabHOro aHali3y era-
IiB MUTHOTO O()OPMIICHHSI HEMOXKITMBO JIHTH y IIbOMY TTUTAaHHI IPAaBUIBHOTO BUCHOBKY. JIJ1s1 KOHTpabaH Iy,
BYMHEHOI MIJISIXOM HPUXOBYBAHHS BiJl MUTHOTO KOHTPOJIO, MOMEHT 3aKiHUEHHS 3JI0YMHY HEOOXiTHO BHpa-
XOBYBAaTH, 3B)KAIOUH Ha T, Iii 0COOH MPOXOIITh JBOCTYIICHEBUI PO3BHUTOK: y pa3i BUBE3EHH IPEIMETIB 3
VYKpaiHu — METHUH KOHTPOJIb, MUTHE O()OPMIICHHSI, a MICIIS IIOTO — (paKTUYHE ITePEeTHHAHHS JIiHIl MUTHOTO
KOpJIOHY. Y pa3i BBe3CHHS NPEJAMETIB B YKpaiHy, HABIIaKH, BiJJOyBa€ThCsI IEPETHHAHHS JIiHIT KOPJIOHY, a Jaji
— MUTHHH KOHTPOJb Ta MUTHE OQOpMIICHHA. [3 HaBeneHOTO BOAYAETHCS 00OB’SI3KOBICTh MPOXOKCHHS JIe-
KJIApaHTOM MHUTHHUX TIPOIenyp. TaKuM YWHOM, «IepEeMilICHHS», BBa)Ka€ BOHA, HE MOJKHA OTOTO)KHIOBATH 3
(hI3MYHUM TIEpPETUHAHHSM 0CO0OI0 JIiHIT MUTHOTO KOpAOHY [5, ¢. 90-95.].

Jlo ciioBa 3rajiaHa HayKOBUIISI TAKOX HATOJIONIY€E Ha BIJICYTHOCTI €IHOCTI Y ()OPMYyBaHHI BiJIIIOBITHOTO
HAIpsIMY CYIOBOI IPAKTUKH, TaK CaMO SIK 1 B ITO3HIIISX HAYKOBIIIB.

O. IIpoitox Ha cTOpiHKaX KaHIUAATCHKOI TUCEpTAllil, IPUCBIYEeHOT podieMaM KpUMIHAIBLHOT BIAMOBI-
JIaTBHOCTI 32 KOHTpaOaH/y, MHIIE: 32 CBOEIO 3aKOHOMABYOI KOHCTPYKIIIEI0 KOHTpabaHIa BIIHOCHTHCS T0
K. I1p. 3 (POPMATEHUM CKJIAIOM; SIKHI CJTiJT BBAYKATH 3aKIHYCHUM 3 MOMCHTY BUMHCHHSI NisTHHsI. TaKiM YUHOM,
KOHTpabaHay TOTPIOHO BBaKATH 3aKiHYCHUM K. TIP. 3 MOMEHTY (PaKTUYHOTO HE3aKOHHOTO IMEPEMIICHHS
TOBapiB Yepe3 MUTHUH KOPAOH YKpaiHu. Ko npenmeTr KoHTpadaHIi BHSBICHO i/ Yac ONVISAY YU Iepe-
OIJISITY pedeil, Ui 0COOMCTOrO OIIISIY, Y T.4. 1 IOBTOPHOTO, TIPH BUI3M1 3a MeXi YKpaiHu, BUNHEHE HAICKUTh
KBaJTi(hiKyBaTH SIK 3aMaxX Ha KOHTpaOaHy 3 mocuiaHHsaM Ha cT. 15 KK.

3rajlanuii aBTOp CIYIIHO 3BEPTA€ yBary Ha Take: Y CYIAOBIH MPaKTHIN KBaTi(PIKYHOThCS SIK 3aKiHUYEHA
KOHTpaOaHaa (HaKkTH BUSABJICHHS (DIKTUBHOCTI BiIMOBIIHUX JTOKYMEHTIB Ha TOBAPH ITiJ] 4YaC MHUTHOTO OTJISY.
ToOTO IPUXOBYBaHHS TOBAPIB BiJl MUTHOTO KOHTPOJIO MPAKTHYHO HE IOB’S3y€ETHCS 3 MOJAIBIINAM HepeMi-
LIEHHAM iX Yepe3 MUTHUN KOploH Ykpainu [6, c. 139—-140].

O. OmenpayK (IO pedi, HE JUIIE BiH) HATOJOMIYE: TMO3UIIS 3aKOHOABIS MOJSTae B TOMY, IO KOHTpa-
0aH/Ia € 3aKIHYCHOIO 3 MOMCHTY (PAKTUYHOTO HE3aKOHHOTO MEPEMIIICHHS IPEIMETIB Yepe3 MUTHHIA KOPIOH
VYkpainu. SIKno npeameTd KOHTpadaHau BHSBICHO i 4ac oMLY YH IEepeonsiay pedei abo )k 0coOMCToro
OIJISITY, ¥ T.4. IIOBTOPHOTO, ITiJT Yac BUI3y 3a MeXi YKpaiHu, BUMHEHE HAJIC)KUTH KBaTi(piKyBaTH sIK 3aMax Ha
KoHTpabauay (3 mocwianusaM Ha cT. 15 KK). HesakonHe nmepeMinieHHs Ha TEPUTOPit0 YKpalHU NPEIMETIB
KOHTpabaHaH, sKi OyJI0 BHSBICHO I/l YaC MUTHOTO KOHTPOJIO, YTBOPIOE 3aKIHUCHHUN CKIIAJ K. TIp.

OnHak, CIpaBeIIUBO 3ayBa)Ky€e HAyKOBEIlb, TAKe 3aKOHOIABUC BUPIMICHHS Ii€i MpoOIeMH HE 3HIMA€E
BCI IHII MUTAHHS, OCKUIBKH HE MOXKHA CTaBHTH Yy HE PIBHI YMOBH IEpei 3aKOHOM OCi0, sSIKi BYMHIOIOTH
HE3aKOHHE TIePEMIIEHHs TOBAapiB Yepe3 MUTHUI KOPAOH IIiJ 4ac B’i3My B KpaiHy i Bui3my 3 Hei. Takox
MOTPIOHO BPaxOBYBAaTH, IO B KOHTPAOAHIHIH AisITBHOCTI MOXKYTh OyTH CTafil TOTYBaHHS 1 3aMaxy, KOJIU
y Cy0’€KTa MOXJIMBA MOOPOBITbHA BiIMOBA Bill JOBEACHHS 3JIOYHHY IO KIHII i ICPCHECCHHS MOMCHTY
3aKiHYCHHS HE3aKOHHOTO IMEPEMIIICHHS IPEAMETIB Yepe3 MUTHUN KOPIOH I Yac BUI3AY 3 YKpaiHu Ha
cTajii He3aKiHYEHOTO 3aMaxy.

[Tix yac HE3aKOHHOTO BBE3CHHS TOBApIiB Ta IHIIUX MPEAMETIB Yepe3 MUTHHHA KOPIOH MOMEHT MEPETHHY
KOPIIOHY 30Ira€Thcsi 3 MOMEHTOM IPUXOBYBAaHHS TOBAPIB Bil MUTHOTO KOHTPOITIO, 8 TOMY MOMEHT HICPETUHY
KOPIIOHY 3a TaKHX 00CTaBHH Ma€ OyTH BU3HAHUM MOMCHTOM 3aKiHUCHHS 3JI0YUHY.
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| HaBmakw, KapIWHAIBHO 1HINA CHTYaIlis CKIANAEThCS ITiJl YaC KOHTPaOAHJHOTO BHBE3CHHS MPEIMETIB
3 MPUXOBYBAHHSAM BiJI MUTHOTO KOHTPOIIO. TYT JIiHIS KOPIOHY MEPETHHAETHCS MICISI MUTHOTO KOHTPOJIIO,
OCKUIBKM MHTHI ITyHKTH PO3MIIIIEH] Ha TICBHIHM BiJICTaH1 BiJl JTiHIT KOPJOHY (30KpeMa, MpH TepeMilleHHi To-
BapiB Ta 1HIIUX MPEJMETIB MOBITPSHUM YM MOPCHKHUM TPAHCIIOPTOM). A TOMY BHSBICHHS MPEAMETIB KOH-
TpabaH/JM y IbOMY BHIIAJKY ITiJ{ Y4aC MUTHOTO OIVISITy HAJICKHTH KBATMI(DIKyBaTH SK 3aMax Ha KOHTpabaHIy
[7,c. 132-137].

Vxe 3raganuii Buine O. OMenpayK Ha CTOPIHKAX CBOET KaHAMIATCHKOT AUCEPTallii TAKOXK (HOPMYITIOE TaKy
BaXIIMBY B NMPAKTHYHOMY CEHCI Te3y. [3 MoMeHTy odilliiiHoro oGopMIIeHHSI IPUHHATTS MUTHUM OPTraHOM
JICKJIapariii BoHa CTa€ JOKYMEHTOM, SIKHH CBIYUTH MPO (aKTH, SKi MAIOTh FOPUANYHE 3HAUCHHS. I3 mbOTO
MOMEHTY Oy/Ib-sIKi 3MiHU a00 JIOTIOBHEHHS MUTHOT JICKJIapallii € HeJIOYCTHUMHIMH.

3arajgoM ypaxoByOUH 30UIBIICHHS KIJTBKOCTI BUIIAKIB BUNHCHHS KOHTPAOAHTHUX JIiH IIJITXOM HEJeKIa-
PYBaHHS ITPEAMETIB YU ACKIapyBaHHA iX HE CBOIM HafMEHYBaHHSM, IOIITFHO BITHECTH IIF0 O3HAKY JI0 YHCIIa
CHoC00iB HE3aKOHHOTO MEPEMIIICHHS MPEIMETIB KOHTpaOaH/IM uepe3 MUTHUN KOPJOH YKpaiHU 3 MPUXOBY-
BaHHSM B1JI MUTHOTO KOHTpOJIO [7, ¢. 111.].

HapemTi cxBalibHOI OIIIHKY 3aCIyTOBY€E 3arpornoHoBanuit B. HeTsroro aHai3 MOMEHTY 3aKiHUCHHSI KOH-
TpabaJHU y pa3i BBE3CHHS/BUBE3CHHS MTPEIMETIB Ha/13 TepuTopii Ykpainu. Leit anami3 neBHOI0 Miporo y3a-
TaJIBHIOE TTO3HITIT THIIINX aBTOPIB.

[To-miepinie, 3araHui aBTOp OOTPYHTOBYE MO3MINO TIPO Te, 0 KOHTpabaH/Ia IMiJl Yac BBE3CHHS TOBapiB
a00 IHIIMX MPEIMETIB HA MUTHY TEPUTOPIt0 YKpaiHU BBAXKAETHCS 3aKIHYCHUM KPUMIHAILHUM MPABOIIOPY-
IICHHS 3 MOMEHTY (DaKTHIHOTO TIEPETUHY IIPEIMETaMH MUTHOTO KOPIOHY YKpaiHHU, OCKIIBKH Y TAKOMY pasi
CIIOYATKY BiZI0YBAEThCS MEPEMIIIEHHS IIMX MPEIMETIB Yepe3 BIAMOBITHUN KOPIOH, 1 TUIBKH MICIIS [bOTO MUT-
HIi OpPTaHU 3/IIHCHIOIOTH MIEPEBIPKY 3aKOHHOCTI MIEPEMIIICHHS.

BomHouac mix yac BUBE3CHHS NMPEIMETIB KOHTpaOaHIM 3 TEpUTOpii YKpaiHU 11032 MUTHUM KOHTPOJIEM,
TOOTO 1032 MICIIeM PO3TallyBaHHSI MUTHHUII a00 1032 9acoM 3/1iHCHEHHS MUTHOTO O(OPMIICHHS, IPEIMETH
KOHTpaOaHAN BBAKATUMYTHCS MTEPEMIIIEHIMH OfIpa3y SIK IMEePETHYTH JIIHII0 KOpAOHY. Y IIbOMY pasi Iii oco-
0w, siKa TIepeMIIIye Taki MpeIMeTH, CIIPSIMOBaHI caMe Ha IepeTHHAHHSI JIHIT KOPJOHY, 1[0 Ma€ BU3HAYAIbHE
3HAUCHHs JUTA TIEPEMIIIIEHHs caMe Yepe3 BiJCYTHICTh MOMKIJIMBOTO KOHTPOJO0. TOOTO CYTHICTB Ta Xapakrep
JIiH, ClIpSIMOBAHUX Ha MEePEMIIICHHS TPEMETIB KOHTPAaOaH ! 11032 MUTHUM KOHTPOJIEM, HE 3MIHIOIOThCS ITiJ]
Yac TIepeTHHAHHS JIiHIT KOp/IOHY. BOHW BUKOHYIOTHCS B IOBHOMY OOCSI31 BIIITOBITHO JIO CUTYaIlii JJIs TOTO,
00 3a0e3MeYNTH MePEeMIlICHHS 3TaaHuX MPEIMETIB Yepe3 JIHIF0 KOPAOHY.

[To mipi HAGMIDKEHHS 0 MUTHOTO KOHTPOJIO TPEIMET MAacKyEThCs, a 10O MUTHOI JTOKYMEHTAIII{, 110 TO-
BHHHA ITOJIABATHCS ITiJ] 9aC BUI3Y 32 KOPIOH, BHOCHTHCS HelpaBauBa iHpopMmaris. OTxe, Ha IIbOMY eTaIli
BYMHEHHS KPHMIHABFHOTO MPAaBOIIOPYIICHHS 0co0a BUKOHAIA BCE BiJ HEl 3aJIe)KHE IS TOTO, 00 JOBECTH
KpUMiHAJIbHE MPaBOMOPYIICHHS JI0 KiHIA: yCs HEMpaBauBa iH(pOpMallis BKe HaJlaHa MUTHUKOBI, MPEIMET
MIPUXOBAHO BiJl MUTHOTO KOHTPOJIO i SIKIIIO0 MUTHHK HE BHSIBUTH O3HAK KOHTPaOaH[IH, KOJHHUX MEPEIIKOA 10
(hi3MYHOTO MEepEeMIICHHS MpeaMeTa 3a JIIHII0 KopJoHy He Oyae. [Ticist mpoXomKeHHsST MUTHOTO KOHTPOJIIO 1
HEBUSBJICHHS MPAIliBHUKAMH MUTHHII O3HAK KOHTpabaH 1 0co0i, 10 mepeMinrye KoHTpadanmy, s (i3ud-
HOTO TIEPEMIIIICHHS TIPEIMETIB Yepe3 JTiHiI0 KOPIOHY HE MOTPiOHO JTOKIAIATH KOIHUX JONATKOBUX 3YCHIIb.
To6TO akTHUHO MepeMillieHHs Bxe BiAOyI0Cs, Xo4a (DaKTUUHO MPEAMET JIIHII0 KOPJIOHY Ie HE MEPETHYB
[2, c.234].

BucnoBku. Buxonsun 3i 3micty aucmosuii ct. 201 KK i cynoBoi npaktuku i 30kpema npaktuku KKC
BC, a Takox ypaxoBYIO4d BHCIIOBIICHI B KpUMIHAJIHHO-IIPABOBIM HAYI MMO3HIIii, MOXHA TIHTH BUCHOBKY IIPO
TE, IO 32 CBOEIO CYTTIO MOMCHT 3aKiHUCHHS KOHTPAOaH/IU € aJbTePHATUBHUM, OCKITBKH HOTO BU3HAYCH-HS
3aJIeKUTh B1JI MiCIIsI, HANPsIMY, (GOPMHU 1 ClIOCcO0y TepeMilleHHS TPEIMETIB JOCIIKYBaHOTO KPUMIHAIBHOTO
MIPaBOIMOPYIICHHs. [0JOBHIM TYT BOYEBUAD MIOBHHHO OYTH IMUTAHHS: MPEAMET KOHTpaOaHI! BBO3HUTHCS Ha
TEPUTOPII0 YKpaTHU UM, HABIIAKH, BUBO3UTHCS 3 TEPUTOPii YKpaiHu?

HesBaxkaroun Ha 3HAYHY KiJbKICTh il MPUOIYHUKIB, BAPTO MOCTABUTH ITiJ| CyMHIB TO3HMIIIO, BIAMOBITHO
IO SIKOT MOMEHTOM 3aKiHYEHHs KOHTpaOaHIu € (GaKTHIHE MMEPEMIIICHHS IPSIMETIB Yepe3 MUTHHN KOPIOH
VYkpainu. L mo3uwist, sk BUIA€ThCS, HE BIAMOBIMAE «IyXy» KPUMIHAJIBHOTO 3aKOHY, IIPiOpUTETAM KPHUMi-
HAJIFHO-TIPABOBOI MONITHUKH P KaBU B YACTHHI MPOTHUIii TIHHOBHM «IMIIOPTHO-EKCIIOPTHHM) CXEMaM 00iry
MIEBHUX MIPEAMETIB.

3a pe3ynpraTaMy aBTOPCHKOTO OIPAIFOBAHHS BUCIOBICHUAX B FOPHIUYHI JTiTEepaTypi MO3MLIN OO0 Tpa-
BUJILHOTO BU3HAYEHHS MOMEHTY 3aKiHYEHHS KOHTpaOaHIu Ui 11iJIell KpUMIHAJIbHO-IIPaBOBOI KBasidikaril
NiATPUMAaHO Te3y NPO Te, 1[0 NepeHeceHHS MOMEHTY 3aKiHYeHHs KOHTPa®aHIM Ha 0inblu paHHIo, NO-
PiBHSIHO 3 (PAKTUYHHMM NEPETHHOM BiANOBIAHUMU NpeAMeTAMH MHUTHOIO KOPAOHY, CTaJil0 MOXKJINBE
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Juue micsas BHeceHHs 3MiH 10 cT. 201 KK. De lege ferenda, nanpukian, nucnosuuis 4. 1 ui€i 3a6oponun
nopsj i3 nepeMilieHHIM MorJ1a 0 MiCTUTH aJIbTEPHATHBHY BKa3iBKY Ha [ii, cipsiMOBaHi Ha nepemi-
LIeHHA MEeBHUX NMpeAMeTiB Yepe3 MUTHU KOPIOH.

Hapewri, po3misiHyTi BULLE aKTyalbHi MUTAHHS, [IOB’A3aHi 3 MPaBUIbLHUM BU3HAUYEHHSIM MOMEHTY 3aKiH-
YeHHs KOHTpabaHau, HaOyBaTUMYyTh BaroMOro npaB03acTOCOBHOIO 3HAYEHHs TAKOXK y pa3l MOBEPHEHHs 110
tekcTy cT. 201 KK Bka3iBku Ha KOHTpabaHIy ToBapiB (1€ThCs MPO MEPCHEKTHBU TaK 3BaHOI peKpUMiHaIi-
3awii TOBapHOT KOHTpabaHaM). YpaxoBy4yHl 00CATH TIHbOBOT €KOHOMIUHOT AisIBHOCTI cCaMe B IIbOMY CEIMEHTI1
€KOHOMIYHO 3Hauyloi AisJIbHOCTI, IPaBUIbHE BU3HAYEHHS MOMEHTY 3aKHIYEHHS «TOBApHO1» KOHTpabaHAH
Oy/1e TOYHO Ha Yaci.
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Banusipuyk B.B., Becnanbsko L.JI. IIlono okpeMux oco0JuBocTel OLiHKH A0Ka3yBaHHSI B Pi3HHUX
NPaBOBUX CHCTEMAX Ta B NpakTHLi €poneiicbKoro cyny 3 Npas JIOJIMHH.

VY cTarTi AOCHIAKYEThCS OKpEMi OCOONMBOCTI OIIHKHM JJOKA3yBaHHS y KPHUMIHAJIBHOMY IPOBAIKCHHI B
PI3HUX IIPABOBUX CHUCTEMAX Ta B MPAKTHULI €BPOMENHCHKOro Cyay 3 mpas moanHU. [Ipoananizosani pi3Hi mia-
XOJH 10 PO3YMIHHS CYyTHOCTI MOHSITTS «CTaHIAPT KPUMIHAJIIBHOTO MPOLIECYAIbHOTO JOKA3yBaHH» Ta 3alpo-
MIOHOBAHO ABTOPChKE MOro Bu3Ha4deHHS. [IpointocTpoBaHo, 110 MpaBuia OLIHKU JOKA3yBaHHSA, SIKI MAarOTh
MICIIC B @HITIOCAKCOHCHKMX 1 KOHTHHEHTAJIbHUX IOPUCAUKIIIAX, ICTOTHO Pi3HATHCA. B KpaiHax aHIIOCaKCOH-
CBKOI MpaBOBOi CiM’1 BCTAHOBICHI 00 €KTHBHI KpHUTEpii OIIHKH JOKa3yBaHHS — CTAHAAPTU JOKA3yBaHHS,
10 TPYHTYIOTHCS HA i7el OIiHKK HMOBIPHOCTI TMX UM IHIIMX BapiaHTIB (aKTUYHOI KAPTUHU MPOBAKCH-
Hs1 i MalOTh OpieHTylounit XapakTep. KOHTHHEHTAIbHI %K €BPOMEHCHhKI KpaiHHU 3aCTOCOBYIOTh Cy0’ €KTUBHMI
KpHUTEpil OLIHKHU T0KAa3yBaHHS, BUKOPUCTOBYIOUH KATETOPII0 «BHYTPIIIHE IEPEKOHAHHSY, sIKa 0a3yeThCs HA
0COOMCTIH MepeKOHaHOCTI cy0’€KTa TOKa3yBaHHS B ICTUHHOCTI MEBHOTO (hakTy. 3po0ieHO BHCHOBOK, IO
e(heKTUBHICTh JJOKAa30BO1 JisUIbHOCTI MOYXKe OyTH MiABHILEHA IIITXOM MPUBHECEHHS 00’ €KTUBHHUX €JIEMEHTIB
B MIPABMJIA OL[HKH, II[0 3yMOBIIOE PO3POOKY i YHOPMYBAHHS CTAHAAPTIB KPUMIHAIBHOTO MPOIECYaTbHOTO
JIOKA3yBaHHS y BITYM3HSHOMY KpHMiHaJIbHOMY Iponeci. Lle cnpusatume BUPOOICHHIO OJHAKOBOTO MiAXOLY
JI0 IPUIHATTS NPOIeCyaIbHUX PillleHb Ta 3A1HCHEHHS MPOLECYalbHUX il yciMa cy0’eKTaMu JOKa3yBaHHS
B PI3HUX KPUMIHAJIBHUX MPOBAKECHHSX 1 CTaMIsAX, AKi OyIyTh PO3YMITH PiBEHb BUMOT LIOAO iX MPUNHHSITTS
M IPOBEICHHS.

[Tpu anami3i npakTuku €BPONEHCHKOTO Cyly BU3HAUCHO, 1[0 MPABMJIA 3aCTOCYBAHHS CTaHAAPTY J0Ka3y-
BaHHS «I103a PO3YMHHMMH CyMHiBaMI» €BPONEHCHKUM CyJOM Ta HAIliOHAIBHUMU CyIaMH (30KpeMa, aHIJIo-
CaKCOHCBHKOI CHCTEMHU TpaBa) BIPI3HAIOTHCA. Y 3B°SI3KY 3 I[M, BUCJIOBJICHO TYMKY, II[0 Y BITUU3HSIHOMY KPH-
MiHAJBHOMY TPOBAKEHHI MOTPIOHO OPiEHTYBAaTUCh HA MPAKTHKY peajizamii Iboro CTaHAapTy Y MPaBOBUX
CHCTEMax KpaiH 3arajbHOTO IpaBa.

Ku1ro4uoBi cjioBa: o1iHKa J10Ka3yBaHHs, CTaHAaPT KPUMIHATBLHOTO MPOLIECYabHOTO JJOKa3yBaHHS, aHIIIO-
CaKCOHCBHKA NPAaBOBA CiM s, POMAaHO-TePMaHChKa CiM’s IpaBa, BiIbHA OLIHKA JOKA3yBaHHS 3a BHYTPIIIHIM
MEePEKOHAHHSM, MPAKTHKa €BPONEHCHKOTO Cyay 3 MpaB JIOAWHH, CTAHAAPT JOKA3yBaHHS «I103a PO3YMHUMH
CYMHIBaMI».

Vapniarchuk V.V., Bespalko I.L. Concerning certain features of evidence assessment in different
legal systems and in the practice of the European Court of Human Rights.

The article examines certain features of the assessment of evidence in criminal proceedings in various legal
systems and in the practice of the European Court of Human Rights. Different approaches to understanding the
essence of the concept of «standard of criminal procedural evidencey are analyzed and the author’s definition
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of it is proposed. It is illustrated that the rules of evaluation of evidence, which take place in Anglo-Saxon
and continental jurisdictions, differ significantly. In the countries of the Anglo-Saxon legal family, objective
criteria for the evaluation of evidence have been established - standards of evidence based on the idea of
assessing the probability of certain variants of the actual picture of the proceedings and have a guiding nature.
Continental European countries, on the other hand, apply a subjective criterion for evaluating evidence, using
the category of «internal conviction», which is based on the personal conviction of the subject of evidence in
the truth of a certain fact. It was concluded that the effectiveness of evidentiary activity can be increased by
introducing objective elements into the assessment rules, which leads to the development and normalization
of standards of criminal procedural evidence in the domestic criminal process. This will contribute to the
development of the same approach to making procedural decisions and the implementation of procedural
actions by all subjects of evidence in various criminal proceedings and stages, who will understand the level
of requirements for their adoption or conduct.

When analyzing the practice of the European Court, it was determined that the rules for applying the
standard of proof «beyond reasonable doubt» by the European Court and national courts (in particular, the
Anglo-Saxon legal system) differ. In this regard, the opinion was expressed that domestic criminal proceedings
should be guided by the practice of implementing this standard in the legal systems of common law countries.

Key words: evaluation of evidence, standard of criminal procedural evidence, Anglo-Saxon legal family,
Romano-Germanic family of law, free evaluation of evidence based on internal conviction, practice of the
European Court of Human Rights, standard of proof «beyond reasonable doubt».

I[ocTranoBka mpodjaemMu. PO3BUTOK HayKH BITYM3HSIHOTO KPUMIHAIBHOTO MPOIECY CIOHYKAE MO HEeoO-
X1THOCTI TOCIIDKCHHS Ta MePerisiAy TPaIUuIlifHUX HAyKOBHUX MOTYISIIB MIOI0 OKPEMHX OCOOIMBOCTEH KPH-
MIHAJTBFHOTO MPOLECYaTbHOTO TOKAa3yBaHHS 3arajioM i MO0 OCOOIMBOCTEH 3MiHCHEHHS OLIHKH JTOKa30BOi
JUSUTBHOCTI 30KpeMa. OcoOIMBOT aKTYaIbHOCTI BUPIIICHHS I[LOTO MATAHHS HAOYIIO y 3B’S3Ky 3 HaOpaHHSIM
guHHOCTI KITK Ykpainu 2012 poky, B sSIKOMY 3alpOIIOHOBAHO HOBITHI MIJXO/U JIO PO3YMIHHS CYTHOCTI Ta
TOPSIIKY 3AiHCHEHHST KPEMIHABFHOTO MPOIIeCyalbHOTO JT0Ka3yBaHHI. OIHUM 13 TaKUX HOBOBBEICHD € KaTe-
Topisl «CTaHIAPT KPUMIHAIBHOTO MPOIIECYATEHOTO OKa3yBaHH, sIKa MOTpeOye HayKOBOTO JOCIIIKCHHS 3
TOYKH 30pY ii MICIsl Y BITYN3HIHOMY KPUMIHAIBHOMY TPOIIECyaIbHOMY JTIOKa3yBaHHI, iX pI3HOBHJIIB Ta 3Mi-
cty. Came muMu 00CTaBUHAMH MOSICHIOETHCSI HEOOX1IHICTh HAIMMCAHHS IIi€i CTATTI, i1 JIOTiKa Ta 3MICT.

Cran onpamioBannsi. [TuTaHHsIM OIIHKY TOKa3yBaHHS, 1 30KpeMa HOTO CTaHAApTaM B KPUMIHATHHOMY
nporieci YkpaiHu MPUCBSYYBaIN CBOI Mpaili Taki BiTYnM3HsHI HaykoBli sk: P.I. babanmu, A.M be3Hocok,
B.B. Banusipuyk, B.A. 3aBtyp, O.B. JIuteuH, A.A. [TapmummH, B.I1. Patymina, M.B. Cipotkina, X.P. Cito-
capuyk, A.C. Crenanenko, O.I". Illnno, M.€. Illymuio ta iHi.

MeTo10 cTATTi € TOCITIHKEHHS OKPEMHX OCOOIMBOCTEH OIIHKY JOKa3yBaHHS B PI3HUX MPABOBHX CHUCTE-
Max Ta B MPaKTHIll €BPONEHCHKOro Cy/y 3 MPaB JIFOAWHHI; aHAI3 PI3HUX MiIXO/IB 10 PO3YMIHHS CYTHOCTI MO~
HATTS «CTaHAAPT KPUMIiHAIEHOTO MPOLECYAIFHOTO JOKa3yBaHHD) Ta BHCIOBICHHS IIPOMO3HUIIT MIOI0 HOTO
ABTOPCHKOTO BU3HAYCHHS; apryMEHTAIlis HEOOXiTHOCTI MPUBHECCHHS 00’ €KTHBHUX CJIEMEHTIB B MpaBHIIA
OLIHKH (IIJIIXOM BU3HAYCHHS 1 YHOPMYBAHHS CTaHAAPTIB JOKA3yBaHHS) y BITYH3HSIHOMY KPHMIHAITBHOMY
Mporeci.

Buxiax ocHoBHOTro MaTepiasy. Y cydacHiil mpaBoBiil Hayli YKpaiHU MATaHHIO IOJ0 CTAaHIAPTIB TOKa-
3yBaHHS MPUIUICHO BXKE YUMaio yBaru. [1omToBxoM 10 HayKOBOi AMCKYCIi i3 HBOTO MPUBOIY ITOCIYXKHIO
HacaMIlepel PO3IIMPEHHS JIiT 3acay 3MaraJbHOCTI B KpUMIHATBHOMY IPOBAKEHHI i CIIPOOH 3aKOHOIABYOT
neranizamii poro moHsTTs. Tak, 30kpema, B mpoekti KIIK Ykpaiau 2007 p. (migrorosienoro HamioHanbsHOO
KOMICIi€I0 31 3MIITHEHHS IEMOKpATIl Ta yTBEPIKCHHS BEPXOBEHCTBA TIpaBa) Oyio 3akpirmieHo ct. 110 «Cran-
JapTH TOKa3yBaHHsI Ta IpaBIiIa JOITYCTUMOCTI ITiJl 9ac 3aCTOCYBAHHS 3aXO0/IB MIPOIIECYaTbHOTO IPUMYCY», B
SIKIH OyJ10 BH3HAUCHO TPH CTAHIAPTH JOKa3yBaHHSI — PO3YMHOI IiJ03pH, IEPECKOHAHHS 33 OUITBIIOI0 BipOTif-
HICTIO i BarOMOTO TMepeKOHaHHs, Ta cT. 347 «Bumu BHPOKiBY», sika MiCTHJIA 1€ OAHMH CTAaHIAPT — «I103a PO-
3yMHUM CyMHiBOM». Lli HOBenu Oy CIpHIAHATI OKPEMIMHU HAyKOBIIME 0€3 0COOIMBOTO CHTY31a3My, 1HIII
K PO3TOYANIN aKTHBHI HAyKOBI MOIIYKH B IEOMY HAIPSIMKY, IO TIPU3BEIIO 10 ITOSIBH Pi3HUX MO3HIIHN MO0
PO3YMIiHHSI CYTHOCTI CTaHIAPTIB JOKA3yBaHHI.

Po3rsiHyBIIM BUCIIOBJICHI 13 I[HOTO TPUBOAY JYMKH, MOXKHA BiJJ3HAYHTH, IO ITiJ CTAHIAPTAMHU JOKa3y-
BaHHS Pi3H1 HAyKOBLII BOAYarOTh: «KIHLIEBY METY JI0Ka3yBaHHS 1 MOJKJIMBICTh YXBaJICHHs PillIEHH BiAMNOBIAHO
no usoro» [1, c. 492], «moaenp npolecyaabHOro T0Ka3yBaHHs; y TAKOMY CEHCl CTaHAapT JAOKa3yBaHHS 3a
30BHIIIHIM NposiBOM Oyzie 30iraTucs 3 NOHATTIM «KpHUMiHaJIbHO-TIpoLecyaibHa (hopma», a po3podka Horo
MOHATTS W (OpMyBaHHS PI3HOBUIB CTaHE METOAOJOTIYHUM MiAIPYHTAIM UIsl HudepeHiiamnii KpuMiHaib-
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HO-TIporiecyanbHol hopmu» [2, ¢. 302-307], «piBeHb BHYTPINIHBOTO TIEPEKOHAHHS CIIIUOTO, MPOKYpOpa,
CJIITIOTO CYII U CY/Y, IKHH € Pe3yJIbTaTOM OIIHKH JIOKa3iB, HEOOX1THUM JJIsl IPUHHSTTS IIOYATKOBOTO, MTPO-
MDXKHOTO 200 TiJICYMKOBOTO MPOIECyalTbHOTO PIICHHS Y KPUMIHAIBLHOMY ITPOBAKEHHI» [3, . 59], «mieBHa
YMOBHA MEXa, 3a SKOI0 KUTbKICHAa XapaKTepPHUCTHKA 3HAHB, OTPUMAHMX CYIOM Y IIPOIEC PO3MIIAY CIpaBH,
MIEPEXOAUTh Y TaKy iX SKICTh, IO Ja€ MiACTaBH CYAy YXBAaJUTH MIPaBOCYAHE, HA HOTO MTyMKY, pilieHHs» [4,
. 55-56]; «3akpimieHi y KpUMiHAJIBHOMY TIPOIIECYalIbHOMY 3aKOHOJIABCTBI Ta MPABOBUX MO3MIIISX BHUIIUX
CYIIOBHX 1HCTAHIIIH MMpaBuIIa, IO OXOTUTIOIOTH KUTBKICHY Ta SKICHY CKIIQJIOBY JIOKa3yBaHHS, BAKOHAHHS SKUX
CTOPOHOIO OOBMHYBa4YCHHS (B OKPEeMHX BHIAIKaX, — TAKOK CTOPOHOIO 3aXHCTy) 3a0e3medye piBeHb Iepe-
KOHaHHS (IIEPEKOHAHOCTI), MPUIATHAN JIJISl YXBaJCHHS MPOIeCyallbHUX PIlllCHb, 10 OOMEXKYIOTh MpaBa Ta
cBO0OIM 0COOM Y KpHMIiHAJIBHOMY TIPOBAJKCHHD» [5, ¢. 35].

He Brarouuch 10 KpUTHYHOTO aHAIi3y MPOIIMTOBAHUX TO3HIIIH, BBAYKAEMO, IO BC1 BUCIOBIICHI TOTVISIN
MOXYTbh OyTH 00’€JHaHI y JIBa MiIXO 10 CYTHOCTI CTaHIAPTIB JoKa3yBaHHsl. [lepmuii momnsirae B ix po3y-
MiHHI SIK KpUTEPIiB OLIHKK JJOKa3yBaHHS (CaMe Taka iX MpUpoJa BU3HAYAETHCS Y KpalHax 3arajibHOTO TpaBa
1 OUTBIIICTIO BITYM3HSHUX JOCIITHUKIB Ii€l KaTeropii); qpyruil — y HeoOXiTHOCTI HAAUICHHS IIUX CTaHIap-
TIB e ¥ CTaTycoM MOJIEJIeH MPOoIeCyaabHOTO JOKa3yBaHHs BCIX HOro ydacHHKIB. CYTHICTH 1 3MICT KOXKHOT
TaKOi MOJIEII 3aJICXKHUTh BiJI CHCTEMH XapaKTEpHUX sl Hel MPUHIIMITIB (3acaj), CBOEPIAHOT METH, 3aBJaHb 1
CUCTEMHU IpaB Ta 000B’sA3KIB YUaCHHUKIB JJOKa30BO1 JISUIHOCTI (@ I1e Y CBOIO Uepry Jae MOXKIUBICTh 3pOOUTH
BHCHOBOK, 110 p0o3po0OKa i (hopMyBaHHS PI3HOBHIIB TaKMX MOJEJCH CTaHe MO CyTi METOJIOJOTTUYHUM ITiJi-
IPYHTSIM JUTst AudepeHiianii KpuMiHaIbHOT IpolecyabHOi (OpMH).

He 3amepeuyroun mpoTH Takoro ABO3HAYHOTO ITiIXOIy, BBAKAEMO 33 MOMKIMBE BCE TaKW OCHOBHHUH ak-
LEHT IPHU PO3TIIL CYTHOCTI TAKOTO SIBUINA SIK «CTAaHIAPTHU JOKa3yBaHHSI» 3pOOUTH HA IX PO3YMIHHI 5K TIEB-
HUX KPUTEPIIB HOTO OMIHKH. Y 3B’S3Ky 3 IIUM, BBRXKAEMO 332 MOXKJIIMBE 3allPOIIOHYBATH TaKy iX JAe(iHIIIO:
cmanoapmu 00KA3y8aHH — ye Ne6Hi YMOBHI G3Ipyl, OPIEHMUPU, ONMUMATLHI PI6HT 8UMO2, WO CEI0UAMb NPO
docmamuicms 3HaHb (K 8 00 €KMUBHOMY (ne6Ha CYKYNHICMb 00KA30601 iHhopmayii), max i 6 cy6 €KmueHo-
My (nesHuil pigelb NePeKOHAHOCMIE) acneKkni) Oist NPULHAMMS NeBHUX NPOYECYANbHUX DIULEeHb YU GUUHEHHS]
NeBHUX NPoYecyarbHux Oiil.

TyT DOINBHO 3ayBayKUTH, IO Take PO3YMIHHS HOHATTS «CTAHIAPTH JOKA3YBAaHHD» € TOCUTH CXOKHM i3
MIOHATTSM «MEXKI JIOKa3yBaHHS, SIKE TPAIUIIIITHO BUOKPEMITIOETHCS B JOKTPUHI KpUMiHAIBHOTO mporiecy. Lle
LTKOM 3pPO3yMLNO0, a/ke, OOHMIBA TIOHSTTS € SIBHIIECM, IIO CTOCYETHCS XapaKTEPUCTUKU TPAHUIIb TOKa30BOi
JUSUTBHOCTI 3 TOYKH 30Dy K KUTBKICHHX, TaK 1 SIKICHUX MOKa3HUKIB. [CHYBaHHS MEX TOKa3yBaHHS Y BITUU3HS-
HOMY KpUMIHAJILHOMY TIpOIIeci (10 pedi, 1€ TOHATTS BUAISUIOCS W TOCHIDKYBAIOCH Y HAyIll KPUMIHAIBLHOTO
MpOoIIeCy He y BCIX KpaiHax), IO CyTi, OyJ0 3aByaJbOBaHOK (POPMOIO ICHYBaHHS CTaHAAPTIB JOKA3yBaHHS.
Tomy BBaxkaeMo, IO 3 PO3BUTKOM YKpPATHCHKOI TEOpii OKa3yBaHHsS B HANPSIMKY JOCIHIIKCHHS CTAaHIApPTIB
JOKa3yBaHHS Ta X 3aKOHOJAaBUOTO PErIaMEHTYBaHHS BiZIMOBA BiJl KOHCTPYKIIII «MEXi JOKA30BOi AisTEHO-
CTi» — IIIJIKOM HMOBIPHHH 1 BUTIPABIAHUH KPOK.

[oHATTS «cTaHmapT AOKa3yBaHHS» TPATUIIMHO Bigirpae BaroMy poib y KpaiHaxX aHIVIOCAKCOHCHKOL
CHCTeMH TipaBa. J{JIsi KOHTHHEHTaJIBHOTO 3aKOHONABCTBA 1 MMPABO3HABCTBA BOHO HE € XapakTepHuM. OKpe-
Mi MPaBHUKHU B3arajii BIAKUIAIOTh MOXIIMBICTh ICHYBaHHS [bOTO MOHSTTS, OCKIJIBKH, Ha 1X TyMKY, BOHO HE
CYMICHE 3 BUIBHOIO OILIHKOIO JOKa3iB. [HIII JOBOAATH, IO CTaHAAPTH TOKAa3yBaHHSI B KOHTHHEHTAIHLHOMY
3aKOHOMIABCTRBI, 1 30KpeMa y BITYM3HSIHOMY, ICHYIOTh, X04a IMOKH 1[0 HAJIECKHUM YUHOM HE JOCIiIKEHI.

Uu € (a00 yu OTPiOHO BHIUIATH) CTAaHAAPTH JOKA3yBaHHS B YKPATHCHKOMY IIPOLIECYaLHOMY TIpaBi (30-
Kpema, y KpUMIHAJIbHOMY MPOIECYaIbHOMY), 1 SKIIO TakK, TO ki came? 11106 matu BiAMOBias HA I1i 3aMUTaH-
HsI, BAPTO MOKIAIHINIE IPOAHaTi3yBaTh MpaBUIIa JOKAa3yBaHHS B aHIVIOCAKCOHCHKIH i B KOHTHHEHTAJbHIN
MIPaBOBIii CHCTEMaX, a TAKOXK BITYM3HSIHE KpUMiHAIBHE MPOIIeCyaIbHEe 3aKOHOJJABCTBO CTOCOBHO 0COOIHNBOC-
TEH OLIHKHU TOKa3yBaHHs B Pi3HUX KPHUMIHAIBHHUX MMPOBAHKEHHSX 1 HA HOTO PI3HHUX eTarax.

Anenocakconcvka npasosa cim’s. HalOuIbI XapakTEpHOIO PUCOI0 aHIIOCAKCOHCHKOI MOJIENI MPOIEeCy-
QIIBHOTO TpaBa € ii SICKpaBO BUpPaKCHHU 3MaranbHuW Xapakrtep. Lle, y cBoro depry, 3yMOBIIO€ Crierudiky
3IificHeHHS poBakeHHs. OIHIEIO 3 0COOIMBOCTEN OCTAHHBOTO € TACKHBHA POJIb CYIY, SKHU y TaKii CHCTeMI
€ Juie apoiTpOM, KOTPHI BUPIMIYE CITip IBOX MPOTIIICKHUX CTOPiH. Baroma ropucaukimiiHa poib CyaiB MpH-
CSDKHUX (K y KpUMIHAJIBHUX, TaK 1 B MUBUIFHHUX IIPOBAKCHHIX) 00YMOBHIIA TIOTPeOy pO3pOOKH it BUKOPH-
CTaHHS B JOKA3yBaHHI IOHSITTS «CTAHIAPT JTOKAa3yBaHHS, SIK [IEBHOTO 00’ €KTHBHOTO KPUTEPIO HOTO OIIHKH.

o cTocyeTbest 0COONMBOCTEH CTaHAAPTIB JOKa3yBaHHS B KpalHaX CHCTEMH 3arajbHOTO MpaBa, BiI3Ha-
YHMO, 110 BOHU € JICIIO BIIMIHHUMHE B PI3HUX KpaiHaX, a TAKOXK PI3HATHCS 3aJICIKHO BiJl BUIY CYIOYHHCTBA
(npo craHzapTH AOKa3yBaHHA Yy KpaiHax CHUCTEMM 3arajbHOrO IpaBa AMB., 30Kkpema: [6, c. 133-135; 7,
c. 92-104; 2, c. 302-307]). ITpumipom, B AHIIII BUKOPUCTOBYIOTH JBa CTaHAAPTH JOKa3yBaHHA: «1103a PoO-
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3YMHHMH CYMHIBaMM» JUIS KpUMIHAJIBHUX MPOBaJKEHb 1 «Oaanc iMOBipHOCTEW» (IHKOIHM HOTO I1e HMEeHY-
FOTh «IIepeBara JIOKa3iBy) JUIs MUBUIBHUX MPOBajpkeHb. [lepmuii copmyBaBcs B AHIIIT y JApyTiil TIOJIOBUHI
XVIII ct.!. CyTh HOTO MOJISITAE B TOMY, IO B JOCTOBIPHOCTI (hakTy BUHYBATOCTI OOBHHYBAUYCHOTO Y BANHCHHI
KPHMiHAJIEHOTO MIPABOMIOPYIICHHS HE TOBUHHO 3aJIUIIUTUCS PO3YMHHX CYMHIBiB. Lle He 3HaUNTB, 110 B HOTO
JIOCTOBIPHOCTI HEMA€ JKOJHUX CYMHIBIB, a 03HAYa€, M0 BCi AILTEPHATUBHI MOXJIMBOCTI MTOSICHEHHSI TTOJIAHUX
JIOKa3iB € JIy>xe MajoiMoBipHUME. CYTHICTH XK€ JPYroro CTaHAapTy B TOMY, IO Ha ITiJICTaBl OIIIHEHUX JOKa-
31B (OIIHKY JIOKa3yBaHHS 3arajioM) poOUTHCS BUCHOBOK PO NIEBHUA (DakT (HAIPHUKIIA, 3aBIaHHS MaHOBOT
IIKOJIN ) SIK TaKH, 1110 CKOpIIlIe MaB MicIle, aHK He MaB.

VY CIIA, xpiM yka3aHUX BHIIE JIBOX CTAHAPTIB JIOKa3yBaHHS, BUIIISIOTH € OJIMH i1 HA3BOIO «3P03y-
MUTi Ta IepeKOHINBI AoKa3m». CyTh HOTO MOJISTac B TOMY, III0 CTOPOHA TIOBMHHA IEPEKOHATH MPUCSHKHUX
(abo cymro), 1110 TOCTOBIPHICTE PO3TIISAAYBAHOTO (PAKTY € JJOCUTH IMOBIPHOFO, 00 3K BUKJIMKATH B HUX TBEp-
JIe TIepEeKOHAHHSI, 10 (GakT MpaBauBHUA. Pa3oM 13 THM ycyBaTH BCi pO3YMHI CYMHIBH 116l CTaHAapT JTOKa3yBaH-
Hsl He BUMarae. BiH 3aCTOCOBY€ThCS, 30KpeMa, B JICTIKTHHAX IMO30BaX 3 METOO CTSATHEHHS 3 BiIOBiaya TaK
3BaHUX MTpahHUX 30UTKIB, SIKi IEPEBUIYIOTh 3BHUAiiHI KOMITEHCATOpHi 30uTKH [9, ¢. 19-52].

B CIIIA icHYOTb TaKOX 1 IHII CTAHIAPTH, K1 3aCTOCOBYIOTHCS IS IIUJICH, HE TIOB’3aHUX 3 BUPIIICH-
HSIM CyZIOBHX cripaB. Tak, cTaHAapT «IMOBIpHA IpUYHHA» (200, B IHIIOMY TIEPEKIIai, «I0CTaTHS IiICTaBay),
CJTa0IIMH HIXK «IepeBara JJoka3iBy (B aHIIIHChKOMY BapiaHTi «0aaHc HMOBIPHOCTEW» ), 3aCTOCOBY€EThCS MTPH
OTPUMaHHI JI03BOJY Ha apert abo obmryk. Ille cnabmmm € ctanmaapT «oOrpyHTOBaHa 1ijg03pa». BiH BUKO-
PHCTOBYETBCS Y pa3i KOPOTKOCTPOKOBOTO 3aTPUMaHHS i TIOBEPXHEBOTO OOIIYKY 3aTPHMAHOTO Ha TPEIMET
BOJIOJIIHHSI HUM 30pO€r0. 3aTpuMaHHs a00 OOIIYK BU3HAETHCSI HE3AKOHHHM, SIKIIO MOJTIIICHCHKUNA HE B 3M031
OOIpyHTYBATH pO3YMHICTB CBOIX Mmifo3p. Ile mpasuio Oyio BctaHoBieHo Bepxosaum cymom CIHA [10]. Oc-
TaHHI cTaHmapT («OOIPYHTOBAHA IMi103Pay) BIAOMHI TAKOX 1 HA €BPONEHCHKOMY KOHTHHEHTI 3aBIISIKH 3Ta/l-
i IOT0 (POPMYITIOBAHHS B €BPOMEHCHKOI KOHBEHIIIT PO 3aXHCT MPaB i OCHOBOIIOIIOKHIAX CBOOO JIIOMMHA
(mimm. «c» 1. 1 ct. 5) [11] 1, BiANOBIIHO, B TPAKTHIII €BPONECHCHKOTO CY/Iy 3 TIPaB JIFONWHU (JMB., HATPUKIIA:
Pimennst €Bporneiicbkoro cymy 3 mpas Jroquan « Tumorrenko npotu Yipaiam» (30.04.2013 p.)? [12]).

DopMyIH «JIOCTaTHSI MiJICTaBay W «0OIpyHTOBaHA T1103pa» («0OIPyHTOBaHE MPHITYIICHHS») MOXHA 3y-
CTPITH 1 B YKPaTHCBKOMY KPHMiHAJIBHOMY TIPOIIECYalIbHOMY 3aKOHO/IABCTBI. A 1€ MITBEP/UKYE NONUIBHICTD
HAyKOBOTO TTOCTI/KEHHS TTOHATTS «CTaHAAPT AOKa3yBaHHS» W MOKIIMBOTO OOTPYHTYBAaHHS MOTPEeOH HOTO
BHJIUICHHS Y BITYU3HSIHOMY JIOKQ30BOMY TIPaBi.

Pomano-eepmancera cim’s npasa. EBOMIONISI KpEMIHAIFHOTO MPOBAPKEHHS Y KpaiHaX KOHTHHEHTAIBHOT
€BpoIK CYTTEBO BIAPI3HAETHCS Bij mporiecy Horo craHoBieHHs B AHDII Ta CIIIA. KoHTHHEHTamsHOMY
MPaBOCY/TIO OLTBIIO MIPOI0 NTPUTaMaHHHUK 1HKBI3HIIIHHUK (pO3IIYKOBUi) Xapakrep. Ponb cymy B TakoMmy
MIPOBA/KEHHI HE 3BOJIUTHCSI JIMIIIE JIO0 BUKOHAHHS (DYHKIT TACHBHOTO apOiTpa, BiH € aKTHBHUM YYaCHUKOM
TIpoIIecy, SIKMH 3A1HCHIOE IPOBAKCHHS 3 METOIO BCTAHOBJICHHS ICTHHH.

VY nepediry CBOro po3BHTKY KOHTHHEHTAIBHE MPABOCYI/IS CYTTEBO 3MIHIOBAJIOCS, HA0YBaJIO YUCICHHUX
3MaraibHuX puc. lle, 30kpema, cTocyeThcsi BBEJICHHS B 0ararhbox KpaiHax (y ToOMy Yucii 1 B YKpaiHi) cyiB
MIPUCSDKHUX (X0Ua BapTO 3ayBaKUTH, IO CYIH NPHUCSHKHAX HE OTPHMAIN IIHPOKOTO IOIIUPEHHS Ha KOHTH-
HEHTI; BOHM (DYHKIIIOHYIOTh HE y BCIX KpaiHaX Ta BUKOPHUCTOBYIOTHCS HE Y BCIX IOPHCIUKIIIAK; MAE MicIe
1 criendika ckiamy cyaiB nmpucsHKHUX). CyTTeBE PO3IMIMPEHHS 3MaraJbHOCTI MOXXEMO KOHCTAaTyBaTH U y
BITYM3HSHOMY KpPUMIHAJIBHOMY TIPOBAJKECHHI. Tak, 3MaraJibHICTh, SIK OJJMH 3 BU3HAYAJIbHUX TPUHITUITIB CYy-
YaCHOTO KPUMIHAIILHOTO TpoIieccy, 3HalIIa cBoe 3akpituieHHs i y Koncruryiii Ykpainu (ct. 129) 1 B KITIK
VYkpainu (ct. 22). [Ipo po3mmpeHHs 3MaraabHOCTI B YKPaiHCHKOMY KPUMIHATBHOMY CYHOYMHCTBI CBITYHTH
HAJJICHHS] YYaCHHUKIB KPUMIHAJIBLHOTO MPOBAJKCHHS PI3HUX CTOPIH JIOAATKOBUMH IpaBaMH, 3aKOHOJaBUYE
penIaMeHTyBaHHS 3MarajibHOI POIeypH Oararbox MPOBaHKEHbB 1 CTadii Ta i HoBenu. [IpoTe, He3Baxa-
F0YHM HA TaKe TOCHUTH ICTOTHE €BOMIOLIOHYBAaHHS B 01K 3MaraibHOCTI KPAMIiHAIBHIN ITPOIIEC KpaiH KOHTHHEH-
TaJpbHOT €Bpomy (B TOMY 4HCIi i Ykpainu) i 3apa3 30epirae okpemi TpaauiliiHI IHKBI3HIIHHI PUCH, OTHIEFO
3 IKAX MOYKHA BBaYKAaTH BIIKPUTO Cy0’ €KTHBHUH XapaKTep OLMIHKU TOKa3yBaHHS.

[TincyMOBYrOUH B IIiif YaCTUHI JOCITIDKCHHS, BAPTO BIJI3BHAYHTH, 110 MMPABHIIA OI[IHKU JTOKAa3yBaHHS, SKi
MalOTh MICIIC B QHTIOCAKCOHCHKUX 1 KOHTHHEHTAIBHHUX IOPUCAUKINAX, ICTOTHO PI3HATHCSA. AHIIOCAKCH

! AHITIOCaKCOHCBKHI CTaH/APT AOKa3yBaHHsI «I103a PO3YMHUMH CyMHIBaMI» (SIK, 10 pedi, i KOHTHHEHTAIbHO-€BPOIICHCHKE MPABIIIO «BHY-
TPILIHBOTO NEPEKOHAHHS» ) ICTOPUYHO MAIOTh TEOJIOT YHE KOPiHHS. ['0JI0BHOIO METOO 1X BUALICHHS OyIo 3a0e31e4eHHsT MOXKIIMBOCTI CIIAaciH-
HS TyII CyAMI 1 IPHCSDKHUX, SIKI TOMIJIKOBO MOXKYTbh IIPUCYAUTH OOBUHYBa4eHOro 10 cTpatu. Jloknaguime npo e aus.: [8, c. 193].

2 Cyn, 30KpeMa, B 1IbOMY PillICHHI BU3HAUYKB, 0 B nopyuieHHs KoHBeHIiT 06MexeHHs cBo6O/ M 3asBHUILI OyI10 3/1iliCHEHO He [Ist TOro, 100
BOHA ITOCTaJIa TIepe]] CyZAOM B OOIPYHTOBAHIH ITi103pi Y BUMHEHHI IIPaBOIIOPYIICHHS, a 3 IHIINX IPHINH (30KpeMa, 3 MeTOIo 1i IoKapaHHs 3a
HEToBary 7o cyay).
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BCTaHOBIIOIOTh 00’ €KTHUBHI CTAHJAPTH JJOKA3yBaHHS, [0 IPYHTYIOThCS Ha 1/1ei OI[IHKK HMOBIPHOCTI THX YU
IHIIMX BapiaHTiB (PaKTUYHOT KAPTHHHU MPOBAHKCHHS. KOHTHHEHTABHI €BPOICHChKI KpaiHH 3aCTOCOBYIOTh
KaTeropito «BHYTPIILITHE ITEPEKOHAHHSY, SKa 0a3y€eThCsl HA 0COOUCTIH MEPEKOHAHOCTI Cy0’€KTa JIOKa3yBaHHS
B ICTHHHOCTI IIEBHOTO (haKTy.

KonTnHeHTaNpHUI TPUHINT BHYTPIIIHEOTO MEPEKOHAHHS BUKINKAE KPUTHKY 3 OOKYy aMEpHKaHCHKHUX
ropucTiB. [IpuiiMaroun HOTO SIK MOXJIMBHN CTaHIAPT JOKA3yBaHHS Y KPUMIHAIBHUX MPOBAKEHHSX (3 X
OIS, BiH BIJIITOBI/Ta€ aHTIIOCAKCOHCHKOMY CTaHJIAPTY «I103a PO3YMHUMHU CYMHIBaMM», aJKE SKIIO B CYII
HE 3aJIMIIWIOCH PO3YMHUX CYMHIBIB Y BHHYBAaTOCTI OOBHHYBaYeHOTO, TO, ITO CYTI, IIe T X came, o U CyI-
ISl BHYTPIIIHBO IEPEKOHAHUH Y OTO0 BUHYBATOCTI), BOHH BBA)KAIOTh HEMOKIIMBAM HOTO 3aCTOCYBAaHHS MPU
BHPIIIICHHI IIMBUTLHO-TIPABOBUX CIOPIB Y MOPSIKY UBIIBHOTO CYJAOYNHCTBA, OCKIIBKH 116 MOXKE MPU3BECTH
JIO YXHUITy Ha KOPUCTh BIJIMOBIJIaua, & 3HAYMTH 1 10 HETraTUBHUX HACIIJIKIB (SIK IO HEMPaBUIBHOTO BUPIIICHHS
CIpaBH, TaK 1 B3araii JJO MOXKIIMBOI BiIMOBH 3BEpHEHHS 3a 3aXHCTOM CBOiX mpas) [13, c. 50].

OjiHaK MPaBOMIPHICTh BUKOPUCTAHHS KAaTETopii «BHYTPIIIHE TICPEKOHAHHS» K CBOEPITHOTO CY0’ €KTHB-
HOTO CTaHJAPTY JOKa3yBaHHsS, Ma€ JIOCUTh BaroMe ICHXOJIOTIYHE MIATPYHTTS. AJIKE TisUTbHICTH Cy0’€KTIB
JIOKa3yBaHHs (HacamIiepe]] HermpodeciiHuX, 30KpemMa, TPUCSHKHUAX) MOXe OyTH OXapaKTephU30BaHa SIK OIli-
HIOBaHHS JOKa3yBaHHS 3 ypaxyBaHHSM OTPUMaHHUX HUMH 3HAHb 1 1X JKUTTEBOTO IOCBiMy, SIKI B MIiICYMKY
JUHTYTh JIO BACHOBKIB, IO BIAMOBIJAOT 1X YSBICHHSIM 1 BOAYatOThCS HAHOIIbII MEPEKOHIMBUMH H 1CTHH-
HUMH. A 1Ie 03HaYae, I10 KOHTHHEHTAIBHUH Cy0’ €KTHBHUH CTaHAapT BHYTPIIIHHOTO NEPEKOHAHHSI 3araioM
MIPaBUIIEHO OITUCY€E PEaTbHUI MEXaHi3M OIIHKH JOKa3yBaHHS Cy0’ €KTOM.

VY 3B’A3Ky i3 IIMM, MO)KE€ BUHHKHYTH 3allUTAHHSA: YM HE O3HAYa€ IIe, 10 aHIIOCAKCOHCHKI 00’€KTHUBHI
CTaHJIAPTH JIOKAa3yBaHHsI € MPOCTO (PIKIIAMH, SKI HE BIJIrparOTh HISKOT poji B JoKa3zyBaHHI? Binmosiae Ha
HBOTO Jia€ HiMenbkuil yueHuid K. EHrenb, sikuii B pe3y/brari MpOBEACHOT0 eKCIIEPUMEHTY' BUSIBHB, LIO Ti
MIPHUCSDKHI, SIKUM 3a7aBaBCsl OUTBIN CyBOPUH CTaHIAPT JOKA3yBaHHs, IPEA ABISUIA OUTBII CYyBOPI BUMOTH JIO
HITICHOCTI M HECYTepEWINBOCTI CKOHCTPYHOBAaHOT HUMHM icTOpii. [HaKIIe KaXydH, s 3aCy/DKCHHS OOBUHY-
BavCHOTO BIJIIOBITHO JIO MIEPIIOTO CTAHIAPTY («I103a pO3yMHHM CyMHIBOMY) MOTPiOHI Oy (1110 i o4ikyBa-
J10CsT), OLTBII BaroMi JJOKa3u MOPIBHSHO 3 IPyruM («OaaHc iMoBipHOCTEH»). Ha mincrasi mporo K. EHrens po-
OWTBH BUCHOBOK, 1110 CTAHJIAPT JOKa3yBaHHs (PYHKIIIOHAIBHO IOJIATAE HE B TOMY, OO MPHUCSHKHIH OYKBAJILHO
HOMY CITiTyBaB, MATEMATUYHO OIIHIOKOYH Pi3HI HMOBIPHOCTI, a Y TOMY, III0 BUCOKI BUMOTH (CTaHIAPTy «I103a
PO3YMHHM CYMHIBOM») BCTAHOBJIFOIOTh, TaK 3BaHUI «COMATHYHHUI MapKep», TOOTO CBOEPITHHA eMOIIHHAN
CHUTHAJI, IO 1HIIIF0€ OLTBIN BiIMOBIIATBHAN 1 00SpE HHM TT1JIX1/T IO OIIIHKH MPABIONOIIOHOCTI 0OBHHYBAJb-
HOTO BapiaHTy icTopii [14, c. 33].

3arajgpbHUN BUCHOBOK HIMEIIPKOTO BUCHOTO HACTYITHUI: Cy0’€KTHBHUI KOHTHHCHTAJIBHUI CTaHIAPT JI0-
Ka3yBaHHS JCCKPUIITUBHO € TIPABUIBHUM JIJISI CYIiB Oy/b-sK01 ropucaukilii. O0’€KTHUBHI X CTaHIApTH, BHU-
KOPUCTOBYBaHI B aHITIOCAKCOHCHKUX FOPHCIUKINISAX, MAIOTh HE CTUILKHA OIMMCOBHM, CKIJTbKU MPUITHUCYHOUNI
XapakTep. X MpU3HAYEHHS MOJATAE B TOMY, 00 BIUIMHYTH Ha HECBiZIOMi TIponecH 06pobieHns iHdopma-
i mpucsHKHUMU (200 CyIISIME) 3 METOIO BCTAHOBJICHHS BiJIIOBIIHOTO PIBHS BHMOT JIO MTPABIOMOIIOHOCTI
X BUCHOBKIB. KpiM TOTO, 116 103BOJISIE YHUKHYTH Hernepea0adyBaHOCTI W TOBUTLHOCTI TIPUAHSTTS PIllICHb,
BJIIACTHBHX YUCTO Cy0’€KTHBHOMY IIiIXOmy. TOMy KOHTHHEHTAIBHOMY IIpaBy HEMAa€ ITiJICTAaB 3a3HABATHCS,
ajpke cy0’€KTMBHUN CTaHIAPT JIOKa3yBaHHS JIaJeKo He ineayibHuil. E(EeKTHBHICTD CYlTOBOI CHCTEMU MOXE
OyTH TiBUIIEHA IUITXOM MTPUBHECECHHS 00’ €KTUBHUX eeMeHTIB [14, ¢. 466-467].

Cmanoapmu ooxa3zyeanns y npakmuyi €sponeiicbkozo cyoy 3 npaeg aoounu. IIOHATTS «cTaHIapT J0Ka-
3yBaHH:» BUKOPHUCTOBYETHCS B MPAKTHIII MDKHAPOIHUX IOPUCIUKINHA. BimoMe BOHO i €BpomneiichkoMy CyLy
3 npaB jroauan (€CIJ, abo €BpomneiickkoMy cyay, ado Cymy), ajpke BiH pO3IVISIa€ CIpaBU Ha MPEIMET
JOTPUMAaHHS HaIllOHAIFHIMU CyJaM{ BUMOT CT. 6 €BpONEHCHKOI KOHBEHIIIT PO 3aXKCT IIPaB JIOIMHM 1 OC-
HOBoMONMOKHUX cBoOox (€EKIII), 3 omsiny Ha Te, U OyB HOCSITHYTHI «HEOOXITHUH CTYIIHD TOKa3yBaHHS»
[15, c. 73] uu «cTaHIApT OKa3yBaHHs» [16], a He 3 MPUBOY TOTO, YK OYJI0 BCTAHOBJICHO 1CTHHY.

3a 3araJpHUM IPAaBUIOM, B IMPaKTHII CBPOIEHCHKOrO CyAy BHKOPHUCTOBYETHCS CTAaHIAPT «I03a PO-
3yMHUMH CyMHIBaMU» (IUB., 30KpeMa: pimreHHs y crpasi «Ipmarmis npotu Cromydenoro KopomiBcTBay)
(18.01.1978 p.) [17]; m. 65 piwenns y crnpagi «Kopo6os mpotu Ykpaiam» (21.10.2011 p.) [18], B sskomy Cyn
3a3Hayae, 10 MpHU OMiHI Hoka3iB Cym, sK MpaBUIIO, 3aCTOCOBYE KPUTEPiH HOKa3yBaHHS «I103a PO3YMHHM
cyMHiBOM). OITHAK, TYT BapTO 3ayBaKUTH, II0:— MO-TIEPIIE, TAKAH MiAXi] JOCUTh aKTUBHO KPUTUKY€ETHCS Ca-

! Moro cyTHicTh T0/1sirana B TOMY, [0 Pi3HUM JIKO/SAM, SIKi BUKOHYBAIIM POJIb IPUCSIKHUX, 33/laBalics Pi3Hi YCTAHOBKHU Iepe]] BUPIILIEHHSIM
BHyMaHO! KpUMiHAIBHOI CIIPaBU (OHUM — KepyBaTHCS CTAHIAPTOM «I103a PO3YMHHUMH CYMHIBAMM», IHIINM — CTaHAAPTOM «DasiaHc iMOBIp-
HOCTEI»).
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MumH cynasiMu €Bpornericskoro Cymy!, a — mo-apyre, BAKOPHCTAHHS 115010 cTanaapty B npaktuii ECITJI mae
JIesiKi 0COOIMBOCTI, SIKI BIAPI3HSAIOTH HOTO Bl OPSIIKY 3aCTOCYBAHHS y KpaiHaX aHIIIOCAKCOHCHKOT MMPaBOBOT
cucteMu (y FOPUAMYHIN JHiTepaTypi 11l 0coOIMBOCTI BU3HAaYeHi 1 npoaHamizoBaHi 0. Epnanem i1 B.I1. Pa-
tymHor. [QuB.: [21, ¢c. 69; 4, ¢. 59—61]. 3ynuHIMOCS TOKJIAIHINIE HA aHATi31 BKa3aHUX OCOOIMBOCTEH, 1110
HEOOX1JTHO He TUTBKH JUIS 3’ ICYBaHHSI CIICIM(IKH BUKOPUCTAHHS IILOTO CTaHIapTy y npaktuii Cyuy, a i s
HaJIe)KHOTO 3a0e3MeueHHs oro (GyHKIIIOHYBaHHS Y TIPAaBOBIH cucTeMi YKpaiHH, 30KpeMa, Y KpUMiHAITBHOMY
npoBapKeHHI. L{i 0cOOIMBOCTI 3yMOBITIOIOTHCS TaK 3BAHUMH TPUHIMITAMU CTaHIAPTY JOKA3yBaHHS «I103a
PO3YMHUMH CyMHIBaMID» («TaK 3BaHIMI» — TOMY, II10, 3 HAIIIOTO TIOIISIAY, IX TOUITBHIIIE BCe-TaKH HMEHyBa-
TH HE «IIPUHIIATINY, a IPABUIIa» a00 «0COOIHUBOCTI»), K1 BUIUISIOTH B aHITIOCAKCOHCHKUX KpaiHax, ajie He
3aBXKIH JOTPUMYIOThCs y TipakTuii €CITIL.

[eprmmit mpuHIHI. Y TPAaBOBHUX CHCTEMaX, JI€ 3aCTOCOBYETHCS CTAHIAPT 11032 PO3YMHUMH CYMHIBaMI»,
TATAp JIOKa3yBaHHs BUHU OOBMHYBAYCHOTO JIGKUTH TIJIPKU HAa OOBHHYBaudy, OOBUHYBaue€HOMY HE MOTPIOHO
JIOKa3yBaTH CBOKO HEBHHYBATICTh. [[pOT0 HE BIIOYBAETHCS MIPH PO3MIAAL CKapr y paMkax KoHBeHIIil, HopMu
SIKOT HE TIOKJIQJAF0Th Ha 3asiBHHKA IIeH TATap, 1 TOMY BiH MOCTIHHO MEPEKIIaTaeThCsl.

Jpyruii npuHINT, OB’ I3aHUH 31 CTAHAAPTOM JOKA3yBaHHS «I103a PO3YMHUMH CYMHIBaAMI», — II€ TIPaBO
BIJIMOB1/Iaua HAa MOBYAHHA. B cHITy 1bOTO MpaBa, OOBMHYBAaYCHHUI YHHUKAE MOKIMBOCTI CAaMOOOMORBH 1 TOTO,
10 OTO MOBYAaHHS MOXKE OyTH BUTIIyMaueHO HEMPaBHIIbHO. 3 OTHOTO 00Ky, YpsiI Iep)KaBU-BIIMOBI1a4a mpu
O3NSl CHpaBy B pamMKax npoueaypu KoHBeHIIIT He Mae Takoi MOXIIMBOCTI. SIK yke 3a3Hadajnocs, Bucoki
Horosipai CtoponH, BianosigHo 10 cT. 38 § 1 (a) KonBeHiii, 3000B’s13aH1 CTBOPUTH BC1 HEOOXIHI YMOBH
JUTS. BCTAHOBIICHHSI ()aKTHYHUX 00CTAaBUH CIIpaBU. BilCyTHICTH 3 00Ky Ypsiy Iep:KaBU-BiAMOBIa4a TOTIOMO-
ru Cymy 3 JaHOTO TIUTAHHS MOYKE TaTH MiICTAaBU JJIsI BUCHOBKIB PO OOTPYHTOBAaHICTh TBEPIKCHD 3asBHHUKA
1, 32 IEBHUX 0OCTaBUH, IEPEXOIy TATaps TOKa3yBaHHS 0 YPSy.

Tperiit mpUHIHIT TIOISITae B TOMY, IO HAIiOHATHHUI Cyl BUKOPUCTOBYE JIOKA3H, SIKi € HAWOUTBII TpH-
HusTHUME Ut cripaBu. [Iponenypa KonBentii HiBenroe 1ieit npuHIm, ockinbku Cy BBaXKae, 110 JKOIEH 3
JIOKa3iB HE € HEIPUUHATHUM, a TOMY CTOPOHI BiITOBiIa4ya JIETKO BUKJIMKATH CyMHIB y CY/IiB IUISIXOM HaJlaH-
HsI JIOKa3iB, 5IKi OyJIM O HEIPUUHATHUMHE B Oy/Ib-SIKOMY CYJIi aHTJIOCAKCOHCHKOI CHCTEMH TIpaBa.

Otxe, mo3utist €CIUI momo MpUHIMIIIB 3aCTOCYBAHHS CTAHIAPTY TOKAa3yBaHHS «I1032 PO3YMHUMH CYM-
HIBaMU» ITiJ] Yac PO3IVISLY CIpaB Ha MpeaMeT JOTpUMaHHS BUMOT KOHBEHINT BiJipi3HSIEThCS BijJl OaueHHS
TaKUX MPUHIIAIIB HAIIIOHATFHUMH CyJaMu (30KpeMa, CyIaMH aHTIIOCAKCOHCBHKOI CHCTeMH mpaBa). [Ipu Bu-
3HaHHI HasBHOCTI 00’€KTHBHOTO CTaHIAPTy NOKAa3yBaHH:S Yy BITYM3HSHOMY KPHMIiHAIBHOMY HpPOBaKCHHI
BBa)KA€EMO, 110 Ha3BaHI MPUHIWIM (TIpaBmIa) HOro 3aCTOCYBaHHS MOBHHHI HisATH. X04a, 3ayBa)KHMO, IO
BOHH YK€ f TaK perIaMEHTOBaHI BITYM3HSIHIM KPUMIHAJIBHUAM MPOIECYyaTbHUM 3aKOHOIABCTBOM (TOOTO yiKe
JUIOTH ), IO I Pa3 MiATBEP/HKYE HALl BUCHOBOK MPO HEOOXITHICTB JIerai3allii BXe iICHyrUoro 00’ €KTUBHOTO
CTaHJIAPTY JO0KA3yBaHHS «I103a PO3YMHHMHU CYMHIBaMI» (5K 1 IHIIUX BUAUICHUX CTaHAAPTIB) B HAYII 1 Mpak-
THUI KPAMIHAIEHOTO MTPOBAKCHHSL.

Ha BigmiHy BiJl HaIllOHAJIBHOTO KPUMIHAIBHOTO MTPOBAKEHHS, B IKOMY, SIK YK€ 3a3HAYaIOCs, BUPIIIICH-
Hsl TTUTaHHS NP0 TPUTSITHEHHS IO KPUMIHAIBHOI BiIMOBINATBHOCTI MOXKIIMBE JIMIIIC HA MiJCTaBl cTaHaap-
Ty «I103a PO3YMHUMH CyMHIBaMmu», €BPOMEUCHKHUIA Cyl MpUiiMae BIAMIOBITHI pilleHHS (B TOMY 9YHCIHI H Y

! [Toka30BHM y I[[bOMY IUIaHI € 0COOIMBA yMKa BOCBMH i3 CIMHAILATH CyaiB Bennkoi manaru npu po3misiai cipasu «Jlabira nporu Ita-
aii» (06.04.2000 p.): «binpuricts Cyay Ailiiiaa BUCHOBKY, 1110 3asBHUK HE JIOBIB «I103a PO3YMHUM CyMHIBOM» T€, 1110 BiH Ii/IIaBaBCs Mora-
HOMY TOBOJKEHHIO y B’si3HHII [TiaHo3a. Y ToM Yac, KOJIM MU 3rO/iHI 3 OIJBIIICTIO B TOMY, [0 MaTepiajiu, MOIaHi 3assBHUKOM, € JOKa3aMH,
SIKI MAIOTh XapaKTep MPUIYIIEHHS, MU BCE-TaKi OEPEMO 10 YBaru MOXKJIMBI TPYIHOIII B’ I3HEHOTO0, KU 3a3HAaB MOT'AHOTO TOBOKECHHS
3 GOKY OXOpOHIIIB, 1 NOTEHIIHHAIT PU3HUK, 3B’ SI3aHUH 3 ONPHIIOAHEHHSIM TaKOTO 3BEPHEHHS. ... BiAmoBinHO, MU BBa)kaEMo, IO CTaHAAPT,
BHUKOPHCTaHMHU TIPH OLIHII JI0Ka3iB y aHii crpaBi, € HeaJeKBaTHUM, MOXJIMBO, HEJIOTTYHUM 1 HAaBITh HEII0YUM, OCKIIBKH Y 3B SI3KY 3
BIZICYTHICTIO €()eKTHBHOTO PO3CIIiIyBaHHS 3asBHUK HE MaB MOXJIMBOCTI OTPUMATH JIOKa3H, a Bllaja HaBiTh HE 3MOIVIa BCTAHOBHTH HAIJIsI-
Jla4iB, BiJIIOBIAAJbHUX 332 BCTAHOBJICHI BUIIA KU ITOTAHOTO MOBO/DKEHHS. JepxaBu y mopiOHUX crpaBax, Tenep MOKYTh CIIOJIBATHCS Ha
Te, mo CyJ He cTaHe PO3MISIATH 3asBH PO ITOTaHe MOBOIKEHHS Y 3B’sI3Ky 3 HEOCTATHICTIO oKa3iB. JlepkaBu OyxyTh 3aiHTepecoBaHi

B HETIPOBE/ICHHI PO3CIIiTyBaHHS TAaKUX 3a51B, 1030aBIIAI0YN, TAKUM YHHOM, 3asBHHUKIB JOKA3iB «I1103a PO3yMHUM CyMHIBOMY. ... Haperri,
HEeoOXiHO ITaM’sTaTH, 0 CTaHAAPT JOKa3yBaHHS «I103a PO3YMHUMHU CYMHIBaMI» B HHU3II IIPABOBHUX CHCTEM € €JIEMEHTOM KPHMIHAIBHOTO
cynountcTBa. OnHak nanuii Cya He po3Iiisiae MUTaHHS BUHYBAaTOCTI Y1 HCBUHYBATOCTI a00 MOKapaHHs BUHHUX, HOTO 3aBaHHs MOJISrae
B 3aXMCTI )KEePTBH i 3a0e3eUeHHI KOMITEHCallii KoM, 3aBaanol JepxaBoro-Bianosigadem. Tect, METO/ i CTaHAAPT JOKAa3yBaHHS 1010
nepenbadenoi KoHBeHII€0 BIAMOBITANBHOCTI BiAPI3HAIOTHCS BiJl TUX, IO iCHYIOTH Y PI3HUX HALlIOHAJIBHUX CHCTEMaXx 100 MUTaHb KPHU-
MiHaJIbHOI BIAMOBIAANBHOCTI ... ». J{uB.: [19].

Cxorka Ho3H1is Oyaa BUCIOBIEHA i cynzeio boneno B okpewmiii xymui y cripasi «Cesran Besnenaporny npotu Typuii» (11.04.2000 p.):
«/loka3zyBaHHS «1103a PO3yMHHUM CyMHIBOM» BiZ0Opakae MaKCHMaJIbHHUI CTaHIAPT, [0 Ma€ CTOCYBATHCS 1 € 0a)kaHUM IPH BH3HAYCHHI KPH-
MiHaJbHOT BiinoBiganbHOCTI. HixTo He moBuHEH OyTH M0o30aBieHUt CBOOOIM UM MiAaBaTUCh IHIIIOMY MOKAPAHHIO 3a PIMICHHAM CY.Y, SKIIO
BHHA TaKoi 0COOH He JJOKa3aHa «I103a PO3yMHHUMH CyMHiBaMm». be3 Oy/b-sIKHX CyMHIBIB 51 BBa)Kal0 JKOPCTKICTh TAaHOTO CTaHAAPTY BHIIPAB/ia-
Ho. OziHaK B iHIIMX cdepax MPaBOBOTO PEryIIOBAHHS CTAHIAPT JI0KA3yBaHHS Mae OyTH MPOMOPLIHHMIA TepeciiayBaHiil MeTi: BiH IOBUHEH
MaTH HalBHUILy CTYIiHb BU3HAYEHOCT] y KPUMIHAIBHUX CIPaBax i po00dy CTYIiHb iIMOBIPHOCTI B iHIINX ....». J{uB.: [20].

120



HayxoBwii BicHuk Ykroponcskoro Hamionansaoro Yuisepcurety, 2022

CrpaBax KpUMIHAIBHO-TIPABOBOTO XapaKkTepy), SKIIO TaKi CYMHIBH €. SIK CBiqUuTh aHami3 npakTuku Cyimy,
IIi pINICHHS MPUHMAIOTHCS Ha IMIJICTaBl IHIIOTO CTAaHIAPTY JOKA3yBaHHS, a caMe «0allaHCy WMOBIPHOCTEW
(et ctanmapT, i PO 1€ MU TESK BXKE BUIIE 3a3HAYAIN, BUKOPUCTOBYETHCS B aHITIOCAKCOHCHKHX KpaiHax Iyt
BHPIIICHHS [IMBUTLHUX CIIPaB).

Takwii cTaHIapT TOKa3yBaHHSI 33/I0BOJIBHSIETHCS CEPEAHIM CTYIIEHEM YIIEBHEHOCTI, OCKUIBKH BiJl CTOPO-
HU BUMAaraeThCsl JIOKa3aTH CBOIO MO3UITII0 Ha OallaHCl IPOCTOT HMOBIPHOCTI — «OiIbIII KMOBIPHIIIE HIXK Hi»
[22, c. 277]. Bokpema, y pitrenHi Cyny y cripaBi «Meccina potu Itamii» (28.09.2000 p.) [23] 3a3Ha4eHO: «Y
Oynb-sikoMy pa3zi Cyj moBUHEH (IIpH PO30IKHOCTIX MO0 TOYHUX OOCTABUH CIIPABH) YXBAIUTH PIIICHHS Ha
MiJICTaB1 MOJJaHKUX oMy MarepialiB cripaBu. [Ipore momaHi JomaTKoBO JoKa3u mpuBenu Cyj 10 301IbIIeHHS
JIOBIpH TBEPKCHHSM 3aiHTepecoBaHOT ocodm» [15, ¢. 72]. YV m. 43 pimeHHs y cripaBi «beHaepchkuil mpoTn
VYkpaiam» (15.11.2007 p.) Cyn yka3aB Take: «BUCHOBOK CTOCOBHO BBEIICHHSI CEPBETKH B MiXyp BCTaHOBHB
OaslaHC TMOBIPHOCTEH, 1110 CBIAYNTH HA KOPUCTh TBEPIKCHB 3asiBHUKA. 30KpeMa, 3T'IHO 3 BACHOBKOM, O1JTBIII
IMOBIPHHUM € T€, 110 CEPBETKY OYyJI0 BBEJCHO B CEUOBHH MIiXyp MiJ Yac oreparlii; 10 HMOBIpHICTh MOXHA
BUKJTFOYATH, JIMIIE SKIIO OIepallis MpoBaiiacs 0e3 3acTOCyBaHHs CEpPBETOK; MAIIOWMOBIPHO, IO CEPBETKA
MOTpamnmia 0 CEYOBOrO MiXypa IIiJ] 4ac MepeB’sI30K yAOMa, 32 BUHATKOM BHIAIKY, KOJH TaMIIOHYBaHHS
31HCHEHO 3 TUCKOMY [24].

Ha 3aBepiieHHsl po3misay MUTaHHS PO CTaHAAPTH AOKA3yBaHHS Y MPAKTHII €BPOIEHCHKOTO CYyAY,
JIOIIJIBHO 3BEPHYTH YBary Ha XuOHe, Ha HaIll OIS, PO3yMiHHS 1 BAKOPHCTaHHS BUCHOBKIB Cyjy BITUH3-
HSHUMH cynaMu. Tak, okpemi ciiidi Cy[iIi Mpy BUPIIIEHHI TUTAHHS PO 0OpaHHs U MPOJIOBKEHHS CTPOKY
3armo0KHOTO 3aX0Ay YV BUIVISALI TPUMaHHS IIiJ] BaAPTOIO, MOCHIIAIOYUCH HA PIMIEHHS €BPOIECHCHKOTO CYIY
(MaOyTh, T OLTBIIOT COMITHOCTI), BHKOPHUCTOBYIOTH CaMe CTAaHIApPT «I103a POZYMHUMH CyMHIBaMu» [25],
SIKUH, K OyJI0 HAMH 3a3HaYCHO BUIIE, MOXe (i TOBHHEH) BUKOPHUCTOBYBATHCS TSI IIPUITHSTTS TiICYMKO-
BHX PIllleHb IOJIO0 MPUTITHEHHS 0COOM JIO KPUMIHAIBHOI BiIOBIAaIbHOCTI. Ha MOMEHT e BHpIIICHHS
MUTAHHS TIPO 3aCTOCYBAHHS 3aII001KHOTO 3aX0/1y 3T1IHO 3 YHHHUM 3aKOHOABCTBOM JOCTATHIM OyJIe JTHIIe
OOTrpyHTOBAHA IT1J103pa Y BYNHCHHI KPUMIHAIBHOTO IIPABOIIOPYIIICHHS 1 HASBHOCTI PU3HKIB, 3a3HAYCHUX B
ct. 177 KIIK, TOOTO HAasBHOCTI CTAaHAAPTY «OOTPYHTOBAHOT IMiI0O3PU».

BucunoBku. [lincymoByroun BUKIIaIeHe, BBAKAEMO, IO MOPIBHSUIHHO-TIPABOBHI aHAaJi3 0COOIHUBOCTE
1 OIIIHKM TOKa3yBaHHs B PI3HHUX MPAaBOBUX CHCTEMaX Ta MPaKTHUII €BPOIEHUCHKOTO Cyly 3 MPaB JIOIHHU
CIPHUSTHME BH/IIJICHHIO, YHOPMYBAHHIO Ta HAJCKHIH peati3allii CTaHAapTiB J0Ka3yBaHHS y BITUU3HIHOMY
KpuUMiHaIpHOMY TIporeci. e momomaratnme BUPOOICHHIO OHAKOBOTO ITIIXOMY 10 MPUHHSATTS MPOLECY-
aJbHUX PIIICHb Ta 3IMCHEHHS MPOILEeCYaTbHHX il yciMa cy0’€KTaMu J0Ka3yBaHHS B PI3HUX KPUMiHAJb-
HUX MPOBADKEHHAX 1 cTalisx. BoHu OymyTh po3yMmiTH, SKi BUMOTH Iependadae 3aKOH MIOJ0 MiJACTaB ix
MPUUHSATTS YH IIPOBECHHS, 110, Y CBOIO YEPTy, COPUATUME €(PEKTUBHOCTI TOKa30BO1 TisSUTBHOCTI, SIKY BOHU
301MCHIOIOTh.

3a BiJICYTHOCTI «00’€KTUBHOTO» CTaHAAPTY AOKA3yBaHHS BUIIUM CYIOBHM (2 TAKOXK 1 CIITYMM, 1 IPOKY-
POPCHKHM) IHCTAHIIISIM JTOCHTh CKIIATHO BHIIPABJIITU MOMIIIKH. JIifICHO, SIKIM YMHOM BHUIIA 1HCTAHIIIS MOXKE
BCTaHOBHTH, HAPUKJIAJ, IO CYIAS MPUHMaB PIICHHS HE 32 CBOIM «BHYTPIIIHIM ITEPEKOHAHHAM»? A SKIIO
BiH HOMY CJIiJTyBaB, TO K1 TOJII € MiACTaBH /IS Tepenisaay pimeHHs? Mix tuMm, npumipom, y CIIA, BepaukT
MPHUCSHKHUX MOYKe OYyTH CKACOBaHHWI Ha Til IMiJCTaBi, O 32 BACHOBKOM CYIy HisIKE PO3YMHE JKypi MPHUCSIK-
HUX HE MOIJIO BUHECTH TaKOTO BEPIUKTY (IIPH 3aCTOCYBAaHHI IEBHOTO CTAHAAPTY JOKA3yBaHH).

Kpim Toro, BBeeHHSI 00’ €KTUBHUX CTaHAAPTIB JIOKa3yBaHHS HE CYNEpPEUnTh 1 BUIBHIM OIIHIN JTOKa3iB
3a BHYTPIIIHIM NepekoHaHHsaM. [1o kpaliHiil Mipi, He OlIblIe HiXK, HATPUKIIAJ, MPaBUIIA PO JOMYCTUMICTh
JOKa3iB YM BCTAHOBJICHHI 3aKOHOM JIOKa30Bi mpe3yMmiii. 7 mpuiHATTS pilieHHS Cy0’€KT AOKa3yBaHHS
(30KpeMa cynis) TOBUHEH OyTH BHYTPINIHBO MEPEKOHAHWN B TOMY, IO BiH BIPHO OIIIHUB JIOKa30BY iH(pOp-
MAIIif0 Ha MiJICTaBi KOHKPETHOIO CTAHAAPTy Ta IHIIMX 00 €KTHBHUX MpPABWII JOKa3yBaHHs. BHyTpilIHE
MEPEKOHAHHS B TOMY, 110 TIEBHUH (DaKT ((haKTH) BCTAHOBICHHIA 3 a0COTFOTHOIO JOCTOBIPHICTIO B OLIBIIOCTI
KPUMiHAIBHUX IIPOBA/KCHHSX (SKIIO HE Y BCIX) € MPOCTO HEMOYKIIHBHM.
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Bo3niok A.A., I'pura M.A. ExcneprHe 3a0e3ne4eHHs1 BU3HAYEHHS PO3Mipy LIKOIM Ta 30UTKIB Bij
MOIIKO/KeHHsI i pyliHyBaHHs OyliBe/ib, cIOPYA Ta iHIIUX 00’ €KTiB iIHPpacTPyKTYpH BHACINOK 30poii-
HOI arpecii P®.

VY crarTi Ha OCHOBI BUBYCHHS €KCIIEPTHOI MPAKTHKHU Ta HAyKOBHX JPKEPEIT BU3HAUCHO MEPEITiK Ta JTOCIIIKe-
HO OKpeMi 0COOJTMBOCTI POBEICHHS CYJIOBUX SKCIIEPTH3, SIKI IPU3HAYAIOTHCS JIJIsl BA3HAYCHHSI PO3MIPY IIKOIU
Ta 30MUTKIB B1JI TIOIIKO/PKEHHS 1 pyHHYBaHHS JKUTJIOBUX, HEOKUTIOBUX Oy/IiBeNb Ta iHOPACTPYKTYPH BHACIIIOK
30poitHoi arpecii P®. BcraHoBieHo, 1110 HalvacTile 3 II€0 METOK MPHU3HAYAIOTHCS OY/IiBEIbHO-TEXHIYHA,
OLIIHOYHO-OY/iBEIIbHA, JIOPOXKHBO-TEXHIYHA, TOBAPO3HABYA CKCIICPTH3H. BU3HaUEHO, SIKi TUTAHHS BUPIIIYOTh-
Csl ITiJ] Yac TIPOBEICHHSI ITUX JTOCI/KEHB, & TAKOXK TIEpeITiK MaTepialliB, sKi HEOOXiJHO HAaTH SKCIIEPTY JUIS iX
npose/ieHHs. OOIPYHTOBAHO BUCHOBOK MPO T€, IO [IPOBEICHHS 3ralaHuX EKCIEePTH3 Y KOMILICKCI 3 IHIIUMH
BHJIAMH €KCIIEPTHUX JIOCITIJPKEHb T IBUIILY€ iX JOKa30BE 3HAYCHHSI, 1110 3yMOBJICHO HEOOXIIHICTIO BCTAHOBJICH-
HS1, KpPIM CYMH MarepialbHUX 30MTKiB, IPUYHHHO-HACIIIKOBOTO 3B’SI3Ky MiX IMOIITKODKEHHSIMHU (pYHHYBaHHS-
MH) JIOCITIDKYBaHHX 00’ €KTIB Ta BIHCHKOBHMHU JIsIMH KpaiHH-arpecopa. Tak, Oy/iBeIbHO-TEXHIUHY CKCIIEPTH3Y
JIOLILTBHO TPOBOJIMTH B KOMILIEKC 3 BUOYXOTEXHIUHOFO /ISl BU3HAYCHHS BULY OOEIPHUIIACIB, SIKUMH MTOIIKO[KE-
HO (3HHIIEHO) OY/iBIII0. AKIIEHTOBAHO Ha OCOOIMBOCTSIX HMPOBEACHHS BU3HAYCHUX SKCIICPTHU3, IO 3yMOBICHI
noTpedamu Ta yMOBaMH BOEHHOTO yacy. KOHCTaToBaHO, 110 KPiM 3a3HAYCHUX, ISl BU3HAYCHHSI PO3MIpPY IIKOIH
Ta 30MUTKIB BiJl MOIIKOJDKCHHSI Ta PYHHYBaHHS KUTIOBHUX 1 HOKUTIOBUX Oy/IiBelb Ta 00’ €KTIB iH(pacTpyKTypH
MOKe OyTH NPH3HAYCHO TAKOXK MPOBE/ICHHS 1HKEHEPHO-CKOJIOTTYHOI, eKOHOMIUHOI, EKCIIEPTH3H Bi/ICO3aIHCY
Ta IHIIMX BHIB €KCIIEPTHHX JOCITIKEHb. 3pO0JICHO BUCHOBOK TIPO Te, 1[0 EKCIICPTHHI CYTPOBI/l BU3HAYCHHS
PO3MIpY TIKOJM Ta 30UTKIB BiJl MOIIKO/DKECHHS 1 pyHHYBaHHsI Oy/TiBeIIb, CIIOPYJI Ta IHIKMX 00’ €KTIB iHPPaCTPyK-
TYPH BHACIJIOK 30pOoiHOI arpecii PD € BayKIMBUM eIEMEHTOM peastizallii MeXaHi3MiB Bi/IIIKOyBaHHs MIOHeCe-
HHX BTPAT, y TOMY YHCII 3a PaXyHOK KpalHH-arpecopa.

KurouoBi ciioBa: cyioBa ekcriepTusa, CrelliaibHi 3HAHHS, PO3CIiyBaHHs 3JI0YHHIB, BOEHHI 3JI0YHHU,
KOMIUIEKCHE €KCIIePTHE JIOCITI[DKeHHSI, Oy/iBEIbHO-TEXHIYHA SKCIIEPTH3a, OIIIHOYHO-Oy/1iBelIbHA EKCIIEPTH3A,
JIOPOXKHBO-TEXHIYHA EKCIIEPTH3a, TOBAPO3HABYA EKCIIEPTH3A.

Vozniuk A.A., Hryha M.A. Expert provision of determining the amount of damage and losses from
damage and destruction of buildings, structures and other infrastructure objects as a result of armed
aggression of the Russian Federation.

The article, based on the study of expert practice and scientific sources, defines a list and examines certain
features of conducting forensic examinations, which are assigned to determine the extent of damage and
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losses from damage and destruction of residential and non-residential buildings and infrastructure as a result
of the armed aggression of the Russian Federation. It has been established that most often for this purpose,
construction and technical, evaluation and construction, road and technical, commodity expert examinations
are appointed. It is determined which issues are resolved during the conduct of these studies, as well as
the list of materials that must be provided to the expert for their conduct. The conclusion that conducting
comprehensive examinations increases the evidentiary value of such studies is substantiated, which is due to
the need to establish, in addition to the amount of material damage, a cause-and-effect relationship between
the damage (destruction) of the investigated objects and the military actions of the aggressor country. Thus, it
is expedient to conduct a construction and technical examination in a complex with an explosives examination
to determine the type of ammunition used to destroy a real estate object. Emphasis is placed on the specifics
of carrying out certain examinations, which are determined by the needs and conditions of wartime. It was
established that, in addition to the above, to determine the amount of damage and losses from damage and
destruction of residential and non-residential buildings and infrastructure, engineering-ecological, economic
and video examination may also be prescribed.

Key words: forensic examination, special knowledge, investigation of crimes, war crimes, complex
expert research, construction and technical examination, evaluation and construction examination, road and
technical examination, commodity examination.

IMocTanoBka npodsemu. PesynsraTtom 30poitHoi arpecii PO npotu Ykpainu, KpiM YHCICHHUX JTFOACHKIX
JKEPTB, CTAIO PYHHYBaHHsI TIOHAJ COTHI THUCSY JKUTIOBUX OYIMHKIB Ta HAHECEHHS BEJIHKIi KUTbKOCTI Oyi-
BeJIb, CIIOPY/ 1 00’€KTIB IHOPACTPYKTYPH HACEICHHUX MYHKTIB, Y TOMY YHCJI 1 TAKHX, SIKI MalOTh KPUTHYHE
3HAYCHHS [T 320€3TCUCHHS JKUTTEISUTBHOCTI iX MEIIKAHI[IB, 3HAYHUX 33 00CSTOM MOIIKOKEHb, 1110 Y O1JTb-
IIOCTI BUNIAMIKIB YHEMOKIIUBIIIOIOTH 1X IMOJAITBITy €KCILTyaTallilo.

Tak, 3a oninkoro MiHpeinTerpaiii Ta MiHperiOHpO3BHTKY Y CIIBIIpaIlli 3 IHIIMMH MiHICTePCTBAMH, MApT-
HEPCHKMMHM OpTaHi3alliiMH B MeXax JisuIbHOCTI Harpaaw 3 BiHOBJIEHHS YKpaiHW BiJl HACTIJKIB BiliHH,
CTaHOM Ha ITOYAaTOK CEPITHS ITIOTOYHOTO POKY 3arajbHi 30UTKH YKpaiHH BiJ MOIIKOMKCHHS Ta PYHHYBaHHS
JKUTIIOBUX, HEOXKUTIOBUX OY/IiBEIb, IHPPACTPYKTYPH BHACIIIOK IOBHOMACIITAOHOT BIHHU POCIii CTAHOBIIATH
108,3 mimpsipaa monapis, abo 2,9 Tpmibiiona rpuBeHb. HaitOinpima actka (44,3 %) y 3aranbHOMY 00CsI31
30UTKIB — pyWHYBaHHS Ta IOIIKO/DKCHHS MIoHaiMeHmie 129,9 Tucsdi ®UTIOBUX OymiBenb, 3 skux 114,7
THUCSIU1 — IPUBATHI OyJIMHKH, perita — OaratokBapTHpHI. [IpsiMi 30MTKM yepe3 pyiHHyBaHHS 0araTornoBepXiBOK —
42,3 Mibsipaa J0apiB, MPUBATHUX OymauHKIB — 5,4 [1].

3a TakuxX yMOB BH3HAUEHHS PO3MIpy IIKOAM Ta 30HMTKIB, 3aBAaHUX (I3WYHUM Ta IOPHIHYHHM 0CO0aM
BHACJTIJIOK 30poiiHOi arpecii P®, HaOyBae BKpai BaXJIMBOTO 3HAUCHHS B MEKaX peaisalliil JepKaBHUX MeXa-
HI3MIB, CPSIMOBAaHHX HA BIIIIKOAYBaHHS (KOMIICHCAIII0) IIOHECEHUX BTPAT, 30KpeMa, 3a paXyHOK KpaiHH-a-
rpecopa. BomHovyac oHUM i3 KPOKIB JI0 BTIJICHHS BHIIE3raIaHUX MEXaHI3MIB € SKCIIePTHA OI[IHKa PO3Mipy
3aBIaHOI IIKOIY Ta IIOHECEHUX 30MTKiB. MeTOI0 JaHOi CTaTTi € BUBYCHHS OCOOIMBOCTEH CyTOBHX EKCIIep-
TH3, CIPSIMOBAHUX HAa BH3HAYCHHS PO3MIpPY IIKOIW Ta 30MTKIB Bijl MONIKOMKCHHS 1 pyHHYBaHHS Oy/IiBelb,
CIIOPY/l Ta IHIIMX 00’ €KTIB IHPPACTPYKTYPHU TIPU PO3CITITyBaHHI BOEHHHUX 3JI0YHHIB.

Cran onpaunoBaHHs NMPodaeMaTHKH. J[0CIiIKEHHIO IPOOIEMHIX aCIEeKTiB CYJJOBOI EKCIIEPTH3H Y Pi3-
HI Y9acH MPHUCBATIIN cBOi poOoTH Taki BueHi, sik JI.IO. Apoukep, B.I1. baxin, B.Jl. bepnas, P.C. benkin,
B.B. Biptoxos, M.C. bokapiyc, T.B. Bapdomomeesa, A.l. Binbepr, B.I". 'onuapenxko, 1.B. T'opa, B.A. XKypa-
Benb, A.B. Imenko, H.I. Kimumenko, 1.1. Korytuu, B.O. Konosanoga, 1.1. Kotiok, B.C. Ky3smiuos, C.M. Ilo-
tanoB, M.B. Canrescekuii, M.S. Ceraii, O.B. Tapan, B.B. Timenko, [.5. ®pigman, B.I. XaxaHoBChKHUH,
I1.B. LHumo6ai, K.O. Yarummucewskuid, C.C. Yepnsecbkuii, B.1O. Ileniteko, b.B. Ilyp Ta iH.

B ymosax cvocodennsi excnepmonoeais, sik npukiaona HAyKd, wjo inmeepye Cy4acHi OOCACHeHHs HAYKU |
MeXHIKU, CHPAMOBYE Cill HAYKOBUL NOMEHYIAN HA CIMBOPEHHS eheKMUBHOIL cucmemu KpUMIHATICIMUYHUX 3a-
c00i6, NpULlomie i MexHon02ill 0151 BUPIUEHHS CKAAOHUX NPAKMUYHUX 3A60AHb, WO GUHUKIU 8 YMOBAX GIlIHU.
Y yvomy cenci euxopucmanus excnepmuux 3Hanb O0Jisl GU3HAYEHHs. PO3MIPY IIKOMU Ta 30UTKIB BHACHITOK
30poitHoi arpecii P® € Bkpaii 3aTpeOyBaHHM Ta € MIPEAMETOM ITiIBUIIEHOTO HAYKOBOTO iHTEPECY.

[Ipo e cBiguarp, 30KpeMa, YACICHHI HAyKOBO-IIPAKTUYHI 3aX0H, [0 OPTaHi30BYIOTHCS OCTaHHIM Ya-
coM Ha 0a3i OCBITHIX Ta EKCIEPTHHX YCTaHOB pi3HOro piBHs. Tak, 22 yepBHs 2022 poky Ha 6a3i Hari-
OHAJILHOTO IOPHIUYHOTO YHiBepcHTeTy iM. SlpociaBa Mymporo (3a yuacTio HalrioHanbHOTO HayKOBOTO
ueHTpy «lHCTUTYT cynoBux ekcrepru3 iM. 3aci. npod. M.C. Bokapiyca» MiHicTepcTBa rocTullii Ykpainu
Ta XapKiBChKOTO HAyKOBO-JIOCIITHOTO €KCIEPTHO-KpUMiHaTicTHYHOTO 1eHTpy MBC VYkpainu) nposee-
HO MiXKHApOJHY HAyKOBO-IIpakTH4YHYy KoH(pepeHuio «[IpoOneMaTnka ITOKYMEHTAIBbHOTO O(QOPMIICHHS,
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BH3HAUCHHS IIKOJIM Ta BIJIIKOYBaHHS 30UTKIB, 3aBIaHUX YKpaiHi Ta 11 rpoMajssHaM BHACIIJIOK 30pOiHOT
arpecii Pociiicbkoi deneparii». 3axix 00’ €qHAB MPEACTABHUKIB XapKiBChKOI MPABOBOT MIKOJIA W CYIOBUX
EKCIIEPTIB JUIsl 0OTOBOPEHHS MIUPOKOTO KOJIa MMUTAaHb, IPUCBSIYEHNX, Y TOMY YHCHi, i ONTHUMI3aIli Mexa-
HI3MYy (iKCyBaHHS Ta BU3HAYCHHS IIIKOJIM, 3aBJIaHOI MaiHy NMPUBATHUX OCi0 B YMOBaX BOEHHOTO CTaHYy, 1
MTOJIAJIBIIIOMY B1JIIITKOAYBaHHIO 30HUTKIB.

19 ceprast 2022 poky Ha 6a3i KHiBChKOTO HayKOBO-JIOCITITHOTO IHCTUTYTY CYJIOBUX €KCIIEPTH3 BiIOyIacs
MixHapoaHa HayKOBO-TIpaKTHYHA KoH(pepeH s «OIiHKa Ta BIANIKOXYBAHHS IIIKOJM 3aIOJIisSTHOI BEICHHSIM
arpecuBHOI BIMHU POCIHCHKOIO (eliepalliero MpoTH YKpaiHu». YYacHHUKaMH 3aX0Ay OOrOBOPIOBAIHCH ITH-
TaHHS II0JI0 POJIi CYIOBOTO €KCIIepTa MPH BCTAHOBJIICHHI MPUYMHHO-HACIIIKOBOTO 3B’SI3Ky MIXK BHHHUMH
JISIMU arpecopa Ta CIPUINHEHOKO TIIKOJI00; 0COOMMBOCTEH (ikcallii Ta BU3HAYECHHS pO3Mipy TPSMOT IITKOJIH,
3aBJIaHOi 00’ €KTaM HEPyXOMOT0 MaifHa BHACIIOK BIHCHKOBUX Jiif; IPAKTUYHI aCIICKTH BU3HAYCHHS PO3MIpy
MaTepiaIbHOTO IIKOU MPH PyHHYBaHHI YW TIOMIKO/DKEHHI HEPYXOMOTO MaiiHa Ta iHIII.

Binrak, BU3Ha4YeHa y CTAaTTi MPOOJIeMaTHKa € BKpail akTyaJIbHOIO Ta 3aTpeOyBaHO Ha TENepillHiil Jac.
[TuTanHs ekcniepTHOTO 3a0e3eueHHs] BU3HAYCHHS PO3MIpy IIKOIU Ta 30MTKIB BiJl MOIIKO/DKECHHS 1 pyiHY-
BaHHS KHUTJIOBUX, HEXKHUTIOBUX Oy/liBelb Ta IHOPACTPYKTYPH BHACIIIOK 30poiiHOT arpecii PO notpedyoTh
MOJIAJTBIIIOTO BUBYCHHS B MEKaxX HAyKOBUX JIOCHI/DKEHb 3 METOK ONTHMI3allii Ta MiJABUICHHS PiBHS e(eK-
TUBHOCTI TAKUX JOCIIIIKEHbD.

Buxkiax ocHoBHOTro Matepiauty. 3a pe3yiasTaraMy BUBUCHHS HAYKOBHX JDKEPET, a TAKOXK IMPAKTUKHU TIPO-
BEJICHHS €KCIIEPTHUX JOCITIJKEHb 3 METOK BU3HAYCHHSI PO3MIPY IIKOIU Ta 30MTKIB BiJl MOIIKOKEHHS 1 pyi-
HYBaHHS KHTJIOBUX, HOXKUTIOBUX OY/IiBENIb Ta iHQPACTPYKTYpH HaMHu OyJIO BCTAHOBJICHO, IO HaidacTilie
IUTSL BUPIIICHHST O3HAUYCHUX MTUTAHB MIPOBOAMIINCH HACTYITHI BUAN CYAOBHX CKCIEPTH3: OymiBEIbHO-TEXHITHA
(y pa3i HeOOX1THOCTI BCTAHOBJICHHS BH/y OO€MPHIIACIB, IKUMH 3pYHHOBAHO 00’ €KT HEPYXOMOCTI — Y KOMII-
JIeKC1 3 BUOYXOTEXHIYHOI0); OIIHOYHO-0yIiBeIbHA; JOPOKHBO-TEXHIYHA; TOBAPO3HABYA.

[IpornoHyeMO PO3IISTHYTH MOXKIIUBOCTI KOXKHOTO 13 3a3HAUEHHMX BHIB €KCIEPTHHX JOCIIKCHD OiIbII
JeTaIbHO.

JocnimkeHHs Oy/IiBelb 1 CIIOpy/, AKi 3a3HaIM 0OCTPLIIB Ta/a00 aBiallifHUX yJapiB, Y paMKax MPOBE/ICH-
HS1 KPEMIHAJIBHUX TIPOBAKEHB YK €KCIICPTHUX JTOCTIIKEHb, IO TPOBOASATHCS HA OCHOBI 3BEPHEHD IPOMAJISTH
Ta OpraHi3amiii, IJIs TOJAIBIIOT0 BCTAHOBICHHS PO3MIipy 3aBIaHOI MaTepiabHOI IIKOIH Ta BiAIIKOIYBaHHS
30UTKiB, TOTPEOYIOTh BU3HAYCHHS MEXaHI3My CIPHYMHEHHS TOIMIKOIKCHb Ta pyHHyBaHb OymiBens. Lle 3y-
MOBITIOE HEOOXIHICTh MTPOBEICHHS KOMIUICKCHOI 6)0iseibHO-mexHiuHol Ta BAOYXOBOTEXHIYHOT EKCIICPTH3U
3pYHHOBAHUX Ta MOUIKODKEHUX OYHiBEIb Ta CIIOPY.

[Tix yac npoBeieHHs TaKOT KOMIUIEKCHOT eKCiepTH3H (axiBellb y rary3i OyiBebHO-TEXHIYHOI eKCIep-
TH3W BIAMOBIAHKX criemianbHocTel (10.6 «JlocmimkeHHs 00’ €KTIB HEPYXOMOCTI, Oy/IiBeIbHIX MaTepiais,
KOHCTPYKIIIH 1 BIAMOBITHUX JOKyMeHTiB» Ta 10.10 « Bu3HaueHHSs OI[IHOYHOT BapTOCTi Oy/IiBEIBHUX 00’ €KTIB
1 CITOpPY/T») BCTAHOBJIIOE BAPTICTh 3aBIaHOT MaTepiabHOI IIKO/IH, a CIeialicT-BUOYXOTEXHIK (CHelialbHICTh
5.2 «JlocnimKkeHHs: BUOYXOBUX IIPUCTPOIB, CIIIIB Ta 0OCTaBHH BUOYXY») BU3HAYAE, 10 3aBIaHI MOIIKOKCH-
HS Ta pyWHYBaHHS JOCIHIIKYBaHHX 00’ €KTiB Oyl CIPUYMHEHI BHKIIOUHO Yy PE3yNIbTaTi BIyYaHb OOHOBUX
MIPUTIACiB YU CIIPALIOBAHHS BHOYXOBUX IIPUCTPOIB, SIKi MAIOTh BIFICHKOBE PpU3HAYCHHS. TaKiM YHHOM, y XOIi
MIPOBEICHHS JIOCYIOBOTO PO3CIITyBaHHSI MOXIIMBO BHKIIOUHATH BEpCii MIONO CIPHYUHEHHS PyHHYBaHb 4d
MOIIKO/KEHb 00’ €KTIB Y pe3yNbTaTi TeXHOTCeHHUX KaTacTpod (BHOYX ra3y, MUJIOMOBITPSHUX CyMillleH, mapiB
TOPIOYUX PIIHMH TOILIO) i JOCTEMEHHO BU3HAYHTH, IO 30UTKH OyJIM 3aBIaHi caMe BHACHIIOK OOMOBHX Iiil.
KpiM TOr0, BUCHOBOK €KCIIepTa-BHOYXOTEXHIKA 010 3aBJIaHHS JKUTIOBIH Oy/IiBII YU CIOPY/l MOIIKO/KEHb
BHACIIIOK BUOYXy OOHOBOTO MpHIIacy BiiCHKOBOTO MPH3HAYEHHS € TOJIOBHOIO IMiCTABOIO UIS BiIIIKOyBaH-
Hs1 30UTKIB 32 paxyHOK KOIITIB pocii, IK KpaiHu-arpecopa [2, c. 74-75].

Ha BupimenHst 1aHOT €KCIEPTHU3U CTaBIATHCS HACTYITHI OCHOBHI MUTAHHS: SIKHMIA po3Mip MarepiaibHOL
IIKOJIH, 3aBIAaHOI BIACHUKY HEPYXOMOTO MaiHa BHACHTIJOK PYHHYBaHHS (TOIIKOMKCHHS) (HaiMEHYBaHHS
00’€eKTa HEPYXOMOCTI) 3a IIEBHOIO aAPECOI0 Y pe3yibTari 30poitHoi arpecii?; SIkuM BugoM (BHIamu) OOempu-
maciB OyJIH CIIPHYMHEHI ITONIKOHKEHHS HEPYXOMOMY MaiiHy 3a BKa3aHOO aapecoro?

715t BUPIIICHHS TOCTABICHHUX IMUTAHb 0 CKCIIEPTHOT YCTAHOBH MOAAIOTHCS HACTYITHI TOKYMEHTH: KOTIis
TEXHIYHOTO TACMOPTy Ha XUTIOBHU OYIMHOK (KBapTUPY, HEKUTIOBY OYHIBIIO, TOILIO); KOIis IPaBOBCTA-
HOBJIFOIOYHX JTOKYMEHTIB Ha 00’ €KTH HEPYXOMOCTI; KOIIisl IIPOCKTY OyNiBHUIITBA HAa 00’ €KT HEPYXOMOCTI (3a
HAsBHOCTI); aKT 00CTEKEHHS MOLIKO/KEHb Ta pyHHYBaHb HEpYXoMocTi [3].

3aMOBHMKaMM pO3paxyHKy MaTepiasibHOI mIKonu (30MTKIB) € mocTpakJalli Ta iX yHOBHOBa)keH1 ocolwu,
CIIaJIKOEMIII Ta 0COOHM, IO MPETEHIYIOTh HA yCIAJKyBaHHS MaifHa, a TAKOXK OPraHU Jep:KaBHOI BIagu abo
OpraHy MICLIEBOI'O CaMOBPSAyBaHHsI, 30KkpeMa opran, ki Kadinerom MiHicTpiB YkpaiHu HaJileHi MOBHO-
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Ba)XCHHSIM II0JI0 BU3HAYCHHS PO3MIpY 30MTKIB, 3aBJIaHUX BHACIIIJIOK 30pOMHOT arpecii, a Takok KOMIcCii, 1110
CTBOPEHI 3 METO0 BU3HAYCHHS PO3MIpy KOMITCHCAITIT TOCTPaXK 1AM BHACIIJIOK 30poliHoi arpecii [4, c. 162].

JocnimkeHHs Oy/iBeNb Ta COPY/l MOBHHHE TIOYHHATHCS 3 0€3MMOCEPETHBOTO OISy MiCIlsl TOIT (haxiB-
IIMH, OCKUIBKH, SIK 3a3Ha4aroTh (haxiBIll, (OTO- UM BijeoMmaTepiaid, sKi 3a3BHUYail HAAIOTHCS OpraHaMU
JIOCYZIOBOTO CITiICTBA, TPOMAISTHAMH YH TIPEJICTABHUKAMK YCTAHOB, HE 3aBX/IM MalOTh JOCTaTHIH 00CAT iH-
(hopmarrii U1 HaJTaHHS KATETOPHYHOTO BUCHOBKY 11010 0OCTAaBUH Ta PUYHH THIMICHTY [2, c. 74]. [Ipote, B
YMOBaX arpecHBHOI BIHU y €KCIIEPTa, HAXKallb, HE 3aBXK/IH € MOXKIIUBICTD 3MIMCHUTH OE3ITOCEPeIHIH OIS
MTOIITKO/PKEHOTO 00’ €KTa. 3a TakUX YMOB ()OTO- Ta Bijieodikcallisi BUCTyIIa€ M HE €MHAM JDKEPETIOM JO0Ka-
30B01 iH(popMmarrii.

[TepeBaru cydacHoi UQPpoBoi (HoTo-, BIICO3HOMKH HaJI IHIIMMH TEXHIYHUMU MpUHoMaMu (HiKCyBaHHS
Joka3oBoi iHdopMmariii BuzHayae B.B. bBinoyc, cTBeppkyroun, mo came JaHuid crocid 3ade3nedye:

— TOYHE, IIBUKE, Oe3rneuHe, OE3KOHTAKTHE (AMCTaHINiHE) (iKCyBaHHS Pi3HUX 00’€KTIB, X O3HAK i
CTaHiB;

— 00’eKTHUBHE YSBJICHHS PO 300pakeHUH Ha (POTO3HIMKY 4M Bijeorpami 00’€KT 3aBISKH HAOYHOCTI i
JIOKYMEHTAJIbHOCTI 300payKeHHS;

— MOKJIMBOCTI BHSIBJICHHS ¥ (ikcallii c1ab0BHIMMUX 1 HEBUJIUMUX TPU 3BHUAHOMY Bi3yajbHOMY CITIO-
CTepEeKECHHI 03HAK 1 BIACTHBOCTEH 00’ €KTIB 3HOMKH (BHACIIIIOK BAXKKOIOCTYITHOCTI, 0€30apBHOCTI YK MaJIUX
pO3MipiB);

— KOMIICHCYBaHHS HEJIOMIKIB 1HIIMX (opM (ikCcyBaHHS JTIOKa30BOi iH(popMallii (BepOanbHOi, TpadidHoi,
TIPEIMETHOI);

— (pikcyBaHHS MMOJIiT B JMHAMIII OJTHOYACHO 13 3aIICOM 3BYKOBOTO CYIIPOBOAY (Bie03HOMKa);

— BiJIoOpaskeHHs pe3ynbTariB (DIKCyBaHHS Y JUCKPETHIN (dpoBiii) Gpopmi, IpuaaTHii 6e3 monepeHbo-
TO OTIPALOBAHHS JUIS OMEPATUBHOTO IepeIaBaHHs 10 KOMICTEHTHHX OPTaHiB i3 3aCTOCYBAaHHSIM Cy4acHUX
TPAHCIIOPTHHUX TEJICKOMYHIKAI[IHHUX Mepex [5, c. 48].

Kpim 3nificHeHHS sIKiCHOT oTo(hikcallii, pe3yIbTaTd eKCIePTHUX JOCTIKECHh B YMOBaX HEMOXKIHMBOCTI
MOTPANUTH OE3M0CepPeTHFO Ha MOUIKOKEHUI 00’ €KT, 3aJIe)KaTh TAKOXK BiJ MPAaBWIBHUX i MOTEPILIOTO
IO/I0 BHJIYYCHHSI YJIaMKIB OOENPHITACIB, SIKI CIIPUYMHWIA YITKO/DKCHHS OY/iBII, IO SCKPABO JEMOHCTPYE
HACTYITHUHA TPUKITA.

VY Gepesni 2022 p. y KBapTHPY B KHUTI0BOMY paiioHi [TiBHiuHOT CanTiBku (M. XapKiB) BIyYHB TEPIIANA
122 MM peakTHBHHH CHApSI 3 OCKOIKOBO-(DYTacHOIO TOJIOBHOIO YaCTHHOIO IO PEAaKTUBHOI CHCTEMH 3aJIII0-
BOTO BOTHIO THITY «I'pam», a uepe3 MicsIlb, y KBiTHI, B II0 )X caMy KBapTUPY BIYYHB Opyrui 122 MM peak-
TUBHHI CHApSIIT 3 OCKOJIKOBO-(PYTaCHOIO TOJIOBHOIO YAaCTHHOIO. BpaxoByrouwm BHIHM OCKOJIKIB Ta (pparMeH-
TIB €JIEMEHTIB KOHCTPYKIIii OO€NpHnacis, ki Oyid BHITyYeHI BIACHUKOM KBapTUPH TiJ yac ii mpuOupaHHs,
OyJ10 BCTAHOBJICHO, 110 Y MEPIIOMY BHIIAJKY B KBAPTUPY BIY4YHB 122 MM peakTHBHHUU CHapsm «9M22V» 3
OCKOJIKOBO-(pyTracHOIO TOJOBHOIO YacTHHOIO «9HS51», a y apyromy Bumaaky — 122 MM peakTHBHHUI CHaps
«9D28D-1» 3 0CKOTKOBO-(DYTraCHOIO TOJIOBHOK YaCTHHO «9HS55».

Bu3HaunTH KOHKpETHHI BUI OOEPHITACIB JOTIOMOTIIN CaMe OCKOJIKH Ta ()parMEHTH EIIEMEHTIB KOHCTPYK-
1ii CHAPSIIB, sIKi OyJIM peTeNbHO 310paHi MOTEPIIMM B MAKCUMAIILHO TIOBHOMY 00cs131. Ha aib, ekcriepram
HE 3aBXKIU HAJAIOTHCS YCi 3aJHIIKU Ta (pparMeHTH OO€MpUIAaciB, IO CYTTEBO YCKIAIHIOE BU3HAYCHHS 1X
Buny [2, c. 74-75].

Kpim momkopkeHp JKATIOBUX OyniBelb, Hapasi 3aikcoBaHO 0ararto BUITAIKIB PYHHYBaHHS Ta ITOIIKO-
JDKCHHST MaifHA i IIPUEMCTB, 3aiHATHX Y CUTBCHKOTOCIIONAPCHKOMY CEKTOPI €KOHOMIKH, a caMe eJIeBaTopiB
(3epHOCXOBHII), CKJIA/IB Ta IHIINX 00 €KTIB CLIHCHKOTOCIIOAAPCHKOTO MPH3HAYCHHSI, BHACIIIIOK OTPAILISTH-
HsI BOPOXKHX PaKeT, 00CTPIIIB 3 Pi3HUX BUAIB 30poi, MapojepcTBa 30pOHHUX CHIT OKyrnaHTa [4, ¢. 162].

Po3paxynkom marepianbHOi mKoAX (30UTKIB) BHACIIIOK ITOIIKOMKCHHS 3TalaHUX CIOPY 3aiMArOThCS
eKCIIepTH-OymiBeTbHUKH. J{JIs1 IpoBeeHHS OyHiBEeIbHO-TEXHIYHOI €KCIIPTHU3U 3 BU3HAUCHHS CyMHU Matepi-
QIIBHOI IKOIH (30UTKIB) HEOOXIHO: BUBYUTH JOKYMEHTH TEXHIYHHU CTaH CHIIOCY CyXOTO 3epHA; MPOBECTH
HaTypHE OOCTEKCHHS Ta 3pOOUTH BiIIIOBIIHI BUMIPH; 32 HEOOXiTHOCTI IIPOBECTH PO3PAXYHKH 110 HaBaHTa-
YKSHHSIM; 3pOOHTH PO3PaXyHOK CYMH 3aBIAHUX 30UTKIB.

BuximauMu qaHUMH, IO 3aCTOCOBYIOTHCS IMiJT YaC PO3PaXyHKY Marepia bHOI KO (30UTKIB) BHACTIIOK
MIOLIKO/DKEHHS (PyHHYBaHHsI) CUIIOCY €: IIPaBOBa, TCXHIYHA Ta 1HIA TOKYMEHTAIlis HAa MAifHO, IO 3a3HAJIO
PYHHIBHOTO BILTMBY, SIKa Ja€ 3MOT'Y HOTO 1IeHTH(IKAIT, B TOMY YHCITi JOKYMEHTH, SIKi CKJIJICHI BiAMOBIIHH-
MU KOMICISIMH TiJl 4ac omisiay 00’ €KTa 30MTKY 1 IPYHTYIOTHCS Ha CY/PKEHHSX (CBIIUEHHSX) WIEHIB KOMICiH;
3BIT (aKT) PO 0OCTEIKEHHSI TOIIKOKEHUX Ta/a00 3HUIICHUX 00’ €KTIB MiCIsl 3aBJaHHS IIKOJH, 3 PEKOMEH 1a-
LiSIMU 1010 MOJAJbIIOT eKCIUTyaTalii, CKiIaJeHuid BiinoBinHo 10 noctanoBu Kabinery MinicTpiB Ykpainu
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Bix 05.04.2022 p. Ne 423 «IIpo 3arBepmxenns [lopsinky npoBeneHHs 00CTEKEHHS MPUIHHATHX B €KCILTyaTa-
1it0 00’ €KTiB OyIIBHUIITBA»; IIPOCKTHO-KOIMITOPHCHA, BHKOHABYA Ta 3BiTHA JIOKYMEHTAIIiS 3 OyIBHHUIITBA (3a
HASBHOCTI); THIII JIJOKYMEHTH, SIKi MICTATh XapaKTEPUCTUKN 00’ €KTa OIIHKH, BU3HAYCHI METOIUKAMH OI[IHKU
IIKOJTK Ta 30UTKIB, TIependadeHuMH IyHKTOM 5 11p0T0 [lopsinky [4, c. 164].

Bapro 3a3HaunTH, 1110 KpiM BU3HAYCHHS PO3MIpPY IIKOAM Ta 30MTKIB Bijl MOIIKO/HKCHHS 1 pyWHYBaHHS
OyaiBesb, OymiBEIBHO-TEXHIYHA SKCIIEPTH3a € He3aMIHHOIO JJI BH3HAUCHHS BapTOCTi OymiBHHUIITBA (pe-
MOHTHHX POOIT), OIIIHKK CTYIICHIO MOIIKO/PKCHHS OyIiBeTbHUX 00 €KTIB y MepioJl MacIiTaOHUX BiJIHOB-
JIIOBAJILHUX OyJIiBeIIbHUX POOIT y HalIil iepkaBi. Tak, B MeKax JaHOT €KCIIEPTH3H MOXKYTh BHPIITYBaTHCh
HACTYIHI TUTaHHSA: SIKWMif TeXHIYHUI cTaH 00’€KTa HEepyxoMmoro maitHa (Oymimimi, criopymu Tomio)?; Uum
€ 00’exT HepyxoMoro MaiHa (OyaiBis, criopyna) aBapiitHuM?; SIki caMe MOIIKO/KCHHS Ta PyHHYBaHHS
00’exTa (OyaiBiIl, KBAPTHPH, IPUMIIICHHS, 03/I00JICHHS TOIIO0) BUHUKIIU Ta KA TXHS TEXHIYHA MPUIHHA?;
Slka BapTiCTh pEMOHTHO-OYIIBEIBHUX POOIT, TPOBEJACHHS SKHUX HEOOXITHE JUIsl YCYHEHHS MOIIKOKCHbB?;
SAxuii po3mip 3aBaaHoi MarepiaibHOi MKOAUM 00’€kTy (OyMiBIi, KBapTUPi, MPUMILICHHIO, 03T00JCHHIO
tomo)? Ta iH. [6, c. 61].

Jliis mpoBeicHHs Oy iBEIbHO-TEXHIYHOI €KCIIEPTHU3H He0OX1THO HaJ[aBaTH TaKi MaTepian: BIJIOMOCTI ITPo
00’€KT ekcrepTH3u (HaMeHyBaHHs 00’€kTa, Horo (yHKIIOHATBHE NPU3HAYEHHS, aapeca, TIoma 3a0y1o-
BH, 3arajibHa IUIOIIA MPHUMIIIEHb, ITOBEPXOBICTh, CTaH 00’€KTa — He3aBepllleHe/3aBepiicHe OyIiBHUIITBO);
BIJIOMOCTI MPO BUJ pOOIT, M0 Mi/UIATAI0Th EKCIIepTH31 (HaMeHyBaHHS poOiT, 00CsT 1 BApTICTh POOIT TOIIO);
JIOKyMeHTaIlis a00 BiIOMOCTI PO HASIBHICTh JIOKyMEHTaIi (TIPOSKTHO-KOIITOPUCHOT, JOTOBIPHOT1, 3BITHOI,
BHUKOHABYOI); TIEPETIK MUTaHb, [0 BHHOCATHCS Ha BHPIMICHHS €KCIEPTU3H; BIIOMOCTI PO CyMy ITO30BY,
SIKIIIO BOHA BU3HA4YCHA, 200 KOMTOPHCHOI BapTOCTi 00’ €kTa/podotH [7, ¢. 175].

Bapto nonaru, mo OymiBeTbHO-TEXHIUHI €KCIIEPTHI JTOCIHKSHHS MOXKYTh TAaKOK MIPU3HAYATHCS 1 IT1JT 9ac
PO3CIiTyBaHHS B MOJANBIIOMY MOKIMBUX PO3KpPaJaHb ITiJl 9ac MPOBEACHHS BiTHOBIIOBAIEHUX Oy/IiBEIHHIX
poOiT, 30KpeMa, HaJaro4| BIJIMOBI/II HA ITMTAHHS IIIOJI0 BAPTOCTI (PAKTUYHO BUKOHAHHUX POOIT 3 OyIIBHHUIITBA
(pPEeMOHTY, pEKOHCTPYKIIiT) 00’ €KTIB, & TAKOX BIAMOBITHOCTI 0OCATIB Ta BAPTOCTI (PaKTHUHO BUKOHAHHUX POOIT
o0csiraM Ta BapTOCTi, BU3HAYCHUM IMPOCKTHO-KOIITOPHCHOIO a00 MEPBHHHOIO 3BITHOIO TOKYMEHTAIIIEIO 3
Oy/IIBHUIITBA.

OniHOYHO-Oy/TiBe)IbHA EKCIIEPTH3a BUPIIIYE TTUTAHHS, BXKIIUBI TSI BA3HAUCHHSI PO3MIpiB KOMIICHCAITIT 3a
BTpaYCHE KUTIIO, BU3HAYAIOUH BapTICTh (PHHKOBY, 3aJTUIIKOBY, JTIKBIAAMIWHY, BAPTICTh JIKBIIAIIi1, CIICIiallb-
HY, IHBECTHUIIIIHY TOII0) 00’ €KTIB HEPYXOMOTO MaiHa (OymiBIli, IPUMIIICHHS, KBAPTHPH, CIIOPYIH TOIIO), a
TaKO)K YCTAHOBITIOIOUH BiAIMTOBITHICTE BUKOHAHOI OIIIHKA HEPYXOMOTO MaiiHa BUMOTaM HOPMAaTHBHO-IIPaBO-
BHX aKTiB 3 OLIIHKM MaifHa, METOIOJIOT1{, METOaM, OIIIHOYHUM IIPOIICIYPaM.

OCOOMUBICTIO JISUTBHOCTI CYJIOBOTO €KCIepTa, SIKHil IPOBOAMTE OI[IHOYHO-OY/IIBEJIbHY SKCIIEPTH3Y € Te,
o ii MPaBOBUM MiIPYHTAM, KpiM MOJOXKEHb 3akoHY YKpainu «IIpo cynoBy ekcrepTH3y», € MOJ0KEHHS,
BH3Ha4eHI 3akoHOM Ykpainu «IIpo oriHKy MaiiHa, MaifHOBHX TpaB Ta nMpodeciiiHy OLMIHOYHY MisIbHICTH B
VYkpaiHi» 00 METOIUIHOTO PETYITIOBAHHS OIIHKY MaitHa. KpiM TOTo, CymTOBHIA €KCIIEPT i 9ac MPOBEICH-
HS CYAOBOI OLIHOYHO-OYiBEIBEHOI EKCIIEPTH3H 200 KCIIEPTHOTO AOCIIPKCHHS Ma€ BUKOHYBATH BCI BUMOTH
METOIMYHHX 1 HOPMATHBHUX JOKYMEHTIB, SIKi PErYIIOIOTh IPOIEC OLIHKN MaitHa. Tax, ImiJ yac mpoBeIeHHS
JOCIIDKEHHS 3 BU3HAYCHHS BAPTOCTI HEPYXOMOTO MaiiHa (paxiBelb Mae KepyBaTuch BuMoramu HarioHass-
Horo craumapty Ne 1 «3aranpHi 3acaay OLIHKY MaifHa i MAHHOBHUX IIpaBy, 3aTBEPIKCHOTO ITOCTaHOBOIO Ka-
6irety MinictpiB Ykpainu Bix 10.09.2003 p. Ne 1440, ra HanionaneHoro cranmapty Ne 2 «O1iHKa HEpYyXo-
MOTO0 MaiiHay, 3aTBEepIKEHOT0 ocTaHoBoI0 Kabinety MinicTpiB Yipainu Bix 28.10.2004 p. Ne 1442 [8,
c. 80-81].

OCHOBHHUMMY MMUTAHHSIMH, SIKI BUPIIIYIOTHCS TAHOIO SKCIICPTH30I0 B MEXKaX OCIIKYBaHOI MpodieMaru-
KM € HACTYITHI:

SIka BapTICTh (3a3HAYMTH BUJ BAPTOCTI: PUHKOBA, 3aJIMIIKOBA, JIIKBITalliiiHa, BAPTICTh JIKBIALI, CTICITi-
aJlbHa, IHBECTHIIIIHA TOMIO) 00’ €KTa HEPYXOMOTO MaifHa (3a3HauUTH 00’ €KT: OyNiBIIs, IIPUMIIICHHS, KBAPTH-
pa, criopyzna To1o)?

SIka BapTICTh (3a3HAYMTH BUJ BaPTOCTI: PUHKOBA, 3aJIMIIKOBA, JIIKBITalliiiHa, BAPTICTh JIKBIAALI, CTICITi-
aJIbHA, IHBECTHIII{HA TOIIIO) YaCTKH (3a3HAYUTH YaCTKY: -1/2, -1/4 Tom0) 06’ €kTa HEPYyXOMOTo MaiiHa (3a3Ha-
9UTH 00’ €KT: OYIiBIIS, MPUMIIICHHS, KBAPTHPA, CIIOpY/Ia TOIIO)?

Uu BiANOBiJja€ BUKOHAHA OL[IHKA HEPYXOMOTrO MaiiHa (3a3Ha4yuTH 00’ €KT) BUMOraM HOPMAaTUBHO-IIPaBO-
BHIX aKTiB 3 OI[IHKM MaliHa, METOJIOJIOT11, METO/IaM, OILIHOYHUM Tpoueaypam? [9].

Bracnizok mopaoMacmTabHoro Broprueans PO B Ykpainy Ha nanuii yac 3pyiHOBaHO BKe IMOHAT 24 THC.
kM jiopir 1 305 mocriB. 3aranom 36utku csrayau Maibke $104 mupa [10, ¢. 137]. TocmimkeHH s MOMKOIKe-
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HUX a00 3pyHHOBaHUX JIISTHOK JIOPIT 3MIMCHIOETHCS B MEXaX MPOBEICHHS TOPOKHBO-TEXHIYHOT €KCITEPTH3H.
Ha BupinreHHs eKCrIepTH3U MOXKYTh OyTH IIOCTABJICHI SIK TATAHHSI 13 BA3HAYCHHS CYTO PO3MIpY MaTepiaibHOT
IIIKOJTH, TII0 BHPIIIYIOTHCS CYJIOBUMH €KCIIEPTaMH y Tally31 JOPO)KHBO-TEXHIYHHX JIOCIIKEHb, TaK 1 TUTAHHS
3 BU3HAUCHHS BUAY OO€MpUIaciB, IKUMH Oy CIPUYNHEHH] TOMIKOKCHHS. Y TaKOMY BHIIAJIKY CKCIICPTHE
JIOCITI/PKEHHSI HOCUTHME KOMITJICKCHUH XapaKTep 13 3aIy9eHHSM CYJIOBOTO €KCIepTa y rayry3i BUOYXOTEeXHiu-
HUX JOCIIIKEHD.

Ha BupimeHHs JaHOT €KCIIEPTU3H CTABISATHCS HACTYITHI OCHOBHI NMUTAHHS: SIKUi po3mip mMarepiaabHOI
IIIKOJTH, 3aBJIaHOT MMOKPHUTTIO HAa JIJISHIN JIOPOTH a00 TPHIICTVIOl TEPUTOpPIi BHACTIIOK pyHHYBaHHS (ITOIITKO-
JOKCHHS) 3a TEBHOIO aJIpecoro (KIJIOMETp, MIKEeT) y pe3yibTari 30poiHoi arpecii?; SIkum BuIoM (BUIaMH)
OoenpunaciB OyJy CIPUYMHEHI MMOIIKO/PKECHHS MMOKPHUTTIO Ha JIUISIHIN JOPOTH a00 TPHIIETIIOl TepUTOpii 3a
TIEBHOKO aIpecoro (KITOMETp, TiKeT)?

Juis mpoBeneHHS TOCTiIKEeHb 3aMOBHUK MAa€ HANIATH 10 €KCIIEPTHOI yCTAaHOBH (€KCIEPTOBi) pa3om
13 3asBOO TaKi JJOKYMEHTH: KOTIII0 TEXHIYHOTO MAaCIOpPTy Ha 00 €KT (BYJHIISI, IOPOra, CTOSHKA TOIIO);
KOTIIF0 TIPOEKTY OYIIBHUIITBA Ha 00’€KT (32 HASBHOCTI); aKT OOCTEKEHHS MONIKO/PKCHb Ta PYWHYBaHb
00’ekty [3].

ExcriepTu-mpakTHKH 3BepTAIOTh yBary Ha OAHY 3 MpoOJieM, 10 BUHUKAE ITi]T YaC BUPIIICHHS MUTAHHS 110
BCTAHOBJICHHIO BapTOCTI BiTHOBIFOBAIBHUX PEMOHTHHUX POOIT MOMIKOKEHUX JIopir. CKIIaIHICTD MMOJIATae y
TOMY, 1[0 B ITPOIIEC] eKCITyaTailii aBTOMOO1JIbHA JIOpoTa IMiIA€ThCS PYHHIBHUM HaBaHTKEHHSIM BHACITIIOK
PYyXy TPaHCHOPTHHX 3aC00iB, IO BUKIMKAE 11 MTOIIKOKEHHs. ToMy eKcrepTy HeoOXiTHO pO3MEKyBaTH TI0-
IIKOJKCHHS, SIKI BUHUKJIM B TIPOIIECi MPOBEICHHS OOMOBUX i, Ta Ti, 110 YTBOPUJIMCS B TPOIIEC] SKCILTya-
TaIlii, IO y CBOIO Uepry JacTh 3MOTY BU3HAYHUTH 00’ €M TOIIKOIKESHHS aBTOMOOLIBHOT JOPOTH Ta BU3HAYUTU
BapTICTh BiTHOBIIOBAJILHOTO PEMOHTY.

Came 3 11i€f0 METO0, CTBEP/IKYIOTh €KCIIEPTH, TIPH JTOCIIKEHHI JJaHUX 00’ €KTIB (ABTOMOOUILHOT JIOPOTH)
MOYKE BUHMKHYTH HEOOXIIHICTh 3aJy4YCHHS JIO0 MPOBEACHHS CKCIEPTH3H, KPIM EKCIEepPTiB-BHOYXOTEXHIKIB,
EKCIIePTIB-XIMIKIB Ta MPOBEICHHS KOMIUIEKCHOI CYIOBOI JOPOKHBO-TEXHIYHOI, Oy/1iBEIbHO-TEXHIUHOI, BU-
OyXOTeXHIYHOI Ta XIMIYHOT eKCIICPTH3H, 110 3HAYHO ITiIBUIUTE JOKA30BE 3HAYCHHS AaHOi ekcrepTusu [10,
c. 137-138].

Bracitok pakeTHHX 00CTpUTIB pyHHYBaHHIO Ta 3HHUIICHHIO IT1JIAI0THCS HE JIMIIE Oy/IiBIIi, a i po3Miliie-
HE B HUX pyXOoMe MaifHO. BU3HaYeHHs BapTOCTi TAKOr0 MaliHa BCTAHOBIIOETHCS ITiJ] Yac MPOBEICHHS TOBa-
po3HaBYOi ekcriepTH3y. Jo yucia HakOUTBIT MOMUPEHUX 00’ €KTIB JAHOT EKCIIEPTHU3H HaJle)KaTh: Oy IiBENIbHI,
MeOJIeBl TOBapH, TeXHiKa, (POTo-, paaio- Ta Bijgcoanaparypa Tomo. Pi3HOBHOM TOBapO3HABYOT EKCIICPTH3U
€ aBTOMOOITFHO-TOBapO3HABYA €KCIEpPTH3a (aBTOTOBapO3HABYA EKCIIEpPTU3a), 00’ €KTaMH SIKOi € aBTOTpaH-
CIIOPTHI 3aCO0H 1 TX KOMITJICKTYOUI.

Y KOHTEKCTi MPpOOIIEMAaTHKH HAIIIOTO JTOCIIKSHHS OCHOBHUM MTUTAHHSIM, III0 BHPILIYETHCS IIiJT 4ac Impo-
BEJICHHSI JAHOI eKCIICPTH3H € BU3HAYCHHS PO3MIpy MaTepiabHOT IIKOJIH, 3aBIAHOT BIACHUKY PyXOMOTO Maii-
Ha BHACIIIOK pyHHYBaHHS (ITOIIKOHKECHHS) 32 IEBHOIO a[JpeCcOI0 Y pe3yibTari 30poitHol arpecii.

1 IpOBEACHHST 03HAUYEHOTO €KCIIEPTHOTO NOCIIKEHHS TTOTPiOHO HAaTH eKCIepTy HACTYITHI TOKY-
MEHTH:

1) 000B’s13KOBO — TEPEITIK MOIIKOPKEHOTO MaiHa 3 OIIMCOM TOBapHHX XapaKTEPUCTUK Ta POTOMATEpiaH;

2) 3a HasBHOCTI: JOKyMEHT 3 (ikcarii moxmii (JlepaBHOi cay0u 3 HaJA3BUYAHHUX CHTYaIlid, MICIICBHX
OpraHiB CaMOBPSTyBaHH:], MPABOOXOPOHHUX OPraHiB, NaHi 3 ENEKTPOHHOTO moiatky «IS1» Tomo); komil
CYIIPOBITHHUX JIOKYMEHTIB Ha NIPUA0aHHS a00 BUTOTOBJICHHS TOBapY (HaKJIaIHI, (PiCKaIbHI YeKH, KOHTPAKTH,
JIOTOBOpH Ta crierdikamii 70 HUX TOIIO); KOMil TEXHIYHUX JTOKYMEHTIB (IACIOPTH Ta IHCTPYKIIT 3 BUKO-
PHUCTaHHS); aKTU TEXHIYHOTO CTaHy HA MOMEHT HOIIKOKCHHS (IUIs1 oOnmagHaHHs a00 CKIagHOl Mo0yTOBOT
TEXHIKH TOIIO); KaJbKYJAIii KOIITOPUCHOT BAPTOCTI BIAHOBIIOBAIBLHHUX POOIT [Ist 00IaIHAHHS a00 CKIIaIHOT
moOyTOBOT TEXHIKH, JIOBIJIKM 3 CEPBICHUX IIEHTPIB TOIIO) [3].

B ymoBax akTHBHHX BiHICBKOBHH Iiif MOJKE TIOCTaBaTH ITUTAHHS IPO BU3HAYCHHS BApTOCTI BiICYTHBOTO
MaifHa. ¥ Takux BUIagKax ocoba abo opraH, o Mpu3HAYMIa eKCICPTH3Y MOBHHHA 3a3HAYNTH, HA ITiJICTaBi
SIKMX MaTepialiB crpaBH (10 MICTATH BIIOMOCTI PO BiICYTHI 00’ €KTH) MOBHHHA MTPOBATUTHCH CKCIICPTH3A
(paxyHKH, TOBapHO-TPaHCIIOPTHI HAKJIAIHI, OIIUCH B TIO30BHUX 3asBaX, IPOTOKOJAX JOIHUTY MOTEPIIINX Ta
iH.), 1 HaJIaTH eKCIepToBi i Marepianu (iXHi Komii) a00 HABECTH IIi BiIOMOCTI Y MOCTaHOBI (yXBaJli) PO
MIPU3HAYCHHS €KCIICPTH3N).

[Ipu mpoBeneHHI TOBApO3HABYOTO JOCHTIHKEHHS €KCIePT HAa OCHOBI Bi3yaIbHO BCTAHOBICHHX ITOIIKO-
JOKEHb BU3HAYA€ 3araJIbHUi CTYMiHb 3HOCY BiJl MOTIPILIEHHS TEXHIYHUX 1 eKCIITyaTaliiHUX MOKa3HUKIB SIKO-
CTi BUpOOIB, MOPIBHSIHO 3 MOJOKCHHSIMH PEIIAMEHTOBAHUX JOKYMEHTIB, 1[0 0€3I10CEPETHHO BUPAKAETHCS B
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CHIBBIJTHOIICHH] BAPTOCTI 00’ €KTUBHO HEOOX1THUX PEMOHTHUX POOIT IO BiTHOBJICHHIO 00’ €KTIB 10 TICPBUH-
HoTO cTany [11].

L{isiKoM 0YeBHJIHO, IO PO3MIISHYTI BUIIEC BUJIU €KCIIEPTHUX JOCIHIKEHb HE OXOIUTIOIOTH ITOBHOKO Mi-
poro 00’eM KBaNli(piKOBAHUX CKCIEPTHUX 3HAHB, 3aCTOCYBAHHS SKMX CIPHSIE BCTAHOBJICHHIO PO3MIpY
IIKOJIM Ta 30MTKIB B1JI IOIIKO/KEHHS 1 pyHHYBaHHS )KUTIOBUX, HSKUTIOBUX OyIiBeJIb Ta iHQPACTPYK-
TypH BHACJIJIOK 30poiiHoi arpecii P®. Tak, kpim 3rajjaHux, Hapasi 3pocia norpeda y mpoBelleHHI cy-
JIOBO-CKOHOMIYHUX €KCIEPTH3, IO BKIFOYAKTh CKCIIEPTU3H OYXTaJITepChKOTO Ta MOJAaTKOBOTO OOIIKY;
(hiHaHCOBO-TOCTIOIAPCHKOT MisUTbHOCTI Ta iH. [ToTpeda y mpu3HaueHHI TaKUX €KCIIEPTH3 MOKE BHHUKATH,
30KpeMa, KOJIi 00’ €KTOM, SIKHW 3a3HaB MOIIKOKCHb B PE3YNIbTaTi BIHCHKOBHX Jil, € BEJIMKE MiPUEM-
CTBO Ta YCTaHOBA.

Y KOHTEKCTI1 A0 CIIIKYBaHOTO MMTAHHSI HE MO)KHA OMHHYTH 1H)KEHEPHO-EKOJIOTIYHY eKCIiepTH3y. SK Bij0-
MO, Pe3yJbTaTOM HEKOHTPOJILOBaHOT arpecii PO crano momkomkeHHs CTpaTerivHuX 00’ €KTIB iHPpacTpyK-
Typu YKpaiHH, y TOMY YHCIII aTOMHHX EJICKTPOCTAHIIIH, 10 MOXKE MPU3BECTH JIO MI00ATBHOT SKOJIOTIYHOT
karactpodu. Taki nii Bopora MaroTh OyTH 3aJI0KyMEHTOBaHI BiJIMOBIIHUM YMHOM 3 METOIO NPHUTATHEHHS B
MOJATBIIIOMY JIO BIJMOBIJAILHOCTI BUHHUX 0C10 Ta BCTAHOBJICHHS PO3MIPIB IIKOAM Ta 30UTKIB.

CaMe TOMY BHHHKa€ HEOOXIJIHICTh y NMPOBEJCHHI 1HXCHEPHO-CKOJOTIYHUX CKCIIEPTHUX JIOCIIHKEHb,
3aBIAaHHSIM SIKUX € BU3HAUCHHS 00CTaBHH Ta IPUYHUH, IO TTOB’3aHi 3 HACTAaHHAM HaI3BHUYAIHOT EKOJIOTTYHOT
cuTyarrii.

O0’€XTOM TH)XXEHEPHO-CKOJIOTTUHOI €KCIIEPTU3H € MaTepiajbHi 1 MaTepiaii3oBaHi Jpkeperna iH(opMarii,
0 MICTATh (DaKTHYHI JaHi PO 0O0CTAaBUHK HAJI3BUYAHHOI €KOJIOTIYHOI CHTYAIlll, Y TOMY YHCJl PEYoBi J0-
Ka3u, (hparMeHTH MICIsl MMOJii, YCTAaTKyBaHHs, KOMYyHiKallii, 3aco0M BUPOOHHUIITBA, IO 3a0€3MEeYYIOTh SKO-
JIOTIYHO Oe3redHe (PyHKIIOHYBaHHS MiANMPUEMCTBA, a TAKOXK OyIb-siKi 1HII 00CTaBUHU IO, 3adikcoBaHi
(omucani, BioOpaxeHi y cxemax, Gpororpadisx, IilaHax TOIIO0) B MaTepianax CIpaBH.

J10 OCHOBHUIX 3aBIaHb iH)KCHEPHO-EKOIIOTIYHOT EKCIIEPTU3H HAJIEKATh:

BH3HAYCHHS 00CTaBHH, IO TIOB’s3aHi 3 HACTAHHSAM HaJA3BHUYAHOI €KOIOTIYHOI CUTYaIIil;

BCTAHOBIICHHS TEXHIYHUX Ta OpPTraHi3aIlifHUX MPHYHH MMOPYIIEHb TEXHOJIOTIYHOTO MPOIECy BHPOOHH-
LTBA, SIKIIO I€ CHPHUSIIO BUAUICHHIO 3a0pyIHIOIOUNX PEUYOBHH, HEPTii Ta BUKUIAM IHIINAX MIKIUTHBUX PEdo-
BHH 1 HAKOTTMYCHHIO MTPOMHCIIOBHX BIJIXO/IIB;

BCTAHOBJICHHS BIJIMOBITHOCTI Jiii 0¢i0 (200 X 0e3isIIbHOCTI ), MPUYETHHUX JIO HAA3BUYAHHOT SKOJIOTI9HOT
CUTYyalIliil, BAMOTaM HOPMAaTHBHUX aKTIB Y c(epi CKOIOTIYHOI OE3MEeKH, OXOPOHH HABKOJIUIITHHOTO TPUPOTHO-
TO CepeIOBHIA Ta BHKOPHCTAHHS IIPUPOIHUX PECYPCIB;

BCTAHOBJICHHSI TIPUYMHHO-HACIIJIKOBUX 3aJICKHOCTEH MK JisIMUA/OE3TisTIbHICTIO CeliajbHO YIIOBHOBA-
JKEeHUX 0ci0 (y ramysi OXOpOHU HaBKOIUIITHHOTO HMPUPOIHOTO CEPEIOBUINA, BUKOPUCTAHHS MIPUPOTHUX pe-
CYPCIB Ta €KOJIOTTYHOI Oe3MeKH) 1 HaciAKaMu, 1o HacTaum [12].

Bapro Takox 3raatu mpo eKCIepTH3Yy Bieo-, 3ByKO3aIiCy. 3BayKAr09IH Ha Te, 0 KaMepH BijeocmocTepe-
JKCHHS CTaJIM HEB1JI’€MHOIO YaCTHHOIO CYYaCHOTO MHTTS 1 BCTAHOBIIOIOTHCS HA 3HAUHIN KIJIBKOCT1 00 €KTIB,
Ha HUX MOXYTh OyTH 3a(hikCOBaHI MOMEHTH MOTPAILISIHHS OOMOBHUX CHAPSIIB Y BIAMOBIAHI OY/IiBIIi, @ TAKOK
HACIIIKH TaKuX IMOTPAIUIIHB. 3ayBOKUMO, IO TS BH3HAUCHHS PO3MIipy MaTepiaibHUX 30MTKIB TaHUX BUI
SKCIIEPTU3H MOXKE MTPU3HAYATHUCS SIK CBOTO POAY HOTOMDKHHN (HAIPHKIA, MiJ 9ac MPOBEICHHS OymiBeIb-
HO-TEXHIYHOTO MOCTIHKEHHS) y BHITQAKAX, KOJH €KCIEPT HE Ma€ MOCTYITy Oe3MOCepeHBO 0 MOCITIKYBa-
HOro 00’€KTa Ta OOMEXEeHUH B 00’ €Ml BUXITHOI iH(popMaIlii.

KpiMm 3rajanux y cTarTi, /Ui BU3HAYCHHS PO3MIpY IIKOJIW Ta 30MTKIB BiJl MOIIKOKEHHS 1 pyHHYBaHHS
JKUTJIOBUX, HSXKUTIIOBUX Oy/iBENb Ta IHPPACTPYKTYypH BHACIIIOK arpecii PO MoxyTh npu3HadaTucs ¥ iHII
BUIM €KCIEPTU3, [0 BU3HAYAETHCS YMOBAMHU KOYKHOTO KOHKPETHOTO BUIAIKY. BapTo mnmine 3a3HaquuTH, 10
BHUKOPHCTAHHS CKCIICPTHUX 3HAHb YOAUaeThCsI OLTBII e()eKTHBHUM 338 YMOBH IIPOBEICHHS KOMIUIEKCHHX JI0-
CJIIJKEHb 13 3alTydeHHsIM (haxXiBINB PI3HUX raiay3eH, o 3yMOBJICHO HEOOXITHICTIO BCTAHOBJICHHS, KPIM CYMH
MarepialbHUX 30UTKIB, IPUUYUHHO-HACIIIKOBOTO 3B 13Ky MK IIOIIKOKSHHIMY 1 pyHHYBAaHHSIMU O CITiIDKY-
BaHUX 00’€KTIB Ta arpeCUBHUMH BIHCHKOBUMHU MU PD.

BucnoBku. ExciepTHuUil cympoBin BU3HAYEHHs pPO3Mipy IIKOAM Ta 30MTKIB BiJ IMONIKOKEHHS 1 pyH-
HYBaHHS JKUTJIOBHX, HS)KUTIOBUX OyIiBeTb Ta iHPPACTPYKTYpH BHACTIIOK 30poitHOI arpecii PD e Bkpait
Ba)KJIMBHM JJIs pealtizallil MeXaHi3MiB, CIIPSMOBAaHHUX Ha BiIIKOMyBaHHs (KOMIICHCAIIiI0) IIOHECCHUX BTPAT,
y TOMY 4YHCII 32 paXyHOK KpaiHu-arpecopa. HeoOXiHiCTh BCTAHOBJIEHHS, KPIM 00CSTiB OHECEHUX 30MTKIB,
MIPUYUHHO-HACIIIKOBOTO 3B’SI3Ky MIX BTpaTaMH Ta arpeCUBHUMHU BIHCHKOBUMU JissMu P® Bu3Hauae mpio-
PHUTETHICTh MPOBEICHHS Y TAKUX BHUIAIKAX KOMIUICKCHUX CKCIICPTHUX JAOCIIIKCHD 13 3aIy4eHHIM (axiBIliB
pi3HUX raiy3eil.
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Kpymenunbkuii A.B. OcoduBocTi okpeMux 06’€kTiB BUTpeOyBaHHS CTOPOHOI0 0OBHHYBa4eHHsI.

VY crarTi BUCBITIICHI TPOOJIEMHI TIUTAHHS, TIOB’ 13aH1 3 BHKOPUCTAHHSIM TaKOTO CII0co0y 30MpaHHs JI0Ka3iB
Yy KpUMIiHAJIBLHOMY ITPOBA/DKEHHI, SIK BUTpeOyBaHHS peveld 1 JOKyMeHTIB. Briepiie cepell HayKOBIIIB, pO3IIIs-
HYTI IIUTaHHS 1010 MOXKITUBOCTI CTOPOHU OOBHHYBaYCHHS 31iHCHIOBATH B Topsiiky cT. 93 KITK ButpeOyBaH-
HsI OKpeMoi KaTeropii pedeil i JOKyMEHTIB, [0 MICTSITh OXOPOHIOBAHY 3aKOHOM TAEMHHUITIO Ta BOJOUIBIIIMHA
(po3NOpSTHUKAMH) SKHX BHCTYIAIOTh: CYO’ €KTH BJIaJIHUX TIOBHOBKEHb - OPTaHH JICPXKABHOI BIIAJIH, 1HIII
JIepKaBH1 OpTaHU, OPTaHH MICIIEBOTO CaMOBPSTyBaHHsI, OpraHu Biaau ABToHOMHOT PecryOmikn KpuwM, i1
Cy0’€KTH, IO 3TIMCHIOIOTH BIIAJIHI YIPAaBIIHCHKI (DYHKIIT BIAMOBIIHO IO 3aKOHONABCTBA Ta PIIICHHS SKUX
€ 000B’SI3KOBUMH JIJIsl BUKOHAHHS; FOPUJINYHI 0CO0H, 110 (PIHAHCYIOTHCS 3 JIEPIKABHOTO, MICIICBOTO OFOIKE-
TiB, OrO/KeTy ABTOHOMHOT PecmyOmiku Kpum; ocoOu, siki BUKOHYIOTB JIeJIeTOBaHI MOBHOBa)KEHHS Cy0’€KTIB
BJIQJIHUX TIOBHOB)KEHB 3TJIHO 13 3aKOHOM YH JIOTOBOPOM, BKJTFOYAKOYHM HAIaHHS OCBITHIX, 03/I0POBYHUX, COIIi-
ANBHUX a00 THIIUX JepKaBHUX MOCHTyT. KpiM Toro, BU3HAYCHO KaTeropito pevel Ta JOKYMEHTIB, 10 MICTSTh
OXOPOHIOBAHY 3aKOHOM TAEMHHIIIO, SIKI MOXKYTh OyTH 00’ €KTOM BUTPEOyBaHHS Y 3a3HAYCHHUX Cy0’€KTIB B 1O~
paaky ct. 93 KIIK Ykpainu. B mexkax 10ciipKeHHS 3M1HCHEHO IeTaTbHAN aHai3 3a3HaYCHUX BITIOMOCTEH, a
TaKOX C(OPMYITbOBaHI MPOITO3HIIii IIOI0 BIOCKOHAJICHHS 3aKOHOIABCTBA, III0 PETIIAMEHTYE ITPABOBHI PEXKUM
Ta YMOBHU PO3KPHTTSI BiIOMOCTEH, III0 CTAHOBJISITH OXOPOHIOBaHY 3aKOHOM TA€MHUITIO. PO3TISHYTI MUTaHHS
IIONI0 JOMYCTHMOCTI PO3KPHUTTS BiJOMOCTEH, II0 CTAHOBIISITH OXOPOHIOBAHY 3aKOHOM TAa€MHHUIIIO, SIKi MO-
KyTb OyTH PO3KPHTI Ha TICEMOBY BUMOTY CTOPOHH 00BHHYBadeHHs B mopsaky cT. 93 KIIK. ChopmynboBaHi
MIPOTIO3UIII OO YAOCKOHATICHHS OKpeMHX NooxkeHs cT. 93 KIIK Ykpainu 3 MeToro ycyHeHHs TPOOIeMHUX
MUTaHb y KPUMIHAJIBHAX TPOBAKCHHSX, [0 BUHUKAIOTH IIi]T 9ac peai3allii TOBHOBa)KCHb CTOPOHH OOBHHY-
BauCHHS MO0 BUTPeOyBaHHs peuei i JOKyMEHTIB. 30KpeMa, 3alIpOIIOHOBAHO (HOPMY TIpea SIBICHHS BUMOTH
PO BUTPeOyBaHHS pedueH 1 JOKYMEHTIB 3a3Ha4eHOI KaTeropii, a TakoK YMOBH JIJIs1 1 BUKOHAHHS BiIITOBITHU-
MU Cy0’€KTaMH — BOJIOIUIBIISIMA PeUeH 1 IOKYMEHTIB.

KurouoBi ciioBa: BuTpeOyBaHHs peuei 1 JOKyMEHTIB; criocid 30upaHHs J0Ka3iB; (opMa BUTpeOyBaHHS;
MUCHMOBA BUMOTA CTOPOHH OOBUHYBAYEHHSI; 00’ €KTH BUTPEOyBaHHS.

Krushenitsky A.V. Characteristics of special objects of demand by the prosecution party.

The article highlights problematic issues related to the use of such a method of gathering evidence
in criminal proceedings as requisitioning things and documents. For the first time among scientists, the
issues regarding the possibility of the prosecution to carry out in accordance with Art. 93 of the CPC,
requisitioning of a separate category of things and documents that contain a secret protected by law and
the owners (administrators) of which are: subjects of power — state authorities, other state authorities, local
self-government bodies, authorities of the Autonomous Republic of Crimea, other subjects, which perform
authoritative management functions in accordance with legislation and whose decisions are binding; legal
entities financed from state, local budgets, the budget of the Autonomous Republic of Crimea; persons who
perform the delegated powers of subjects of authority according to the law or contract, including the provision
of educational, health, social or other public services. In addition, the category of things and documents
containing a secret protected by law, which can be the object of demand from the specified subjects in
accordance with Art. 93 of the CCP of Ukraine. Within the framework of the study, a detailed analysis of
the specified information was carried out, as well as proposals were formulated for improving the legislation
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regulating the legal regime and conditions for disclosure of information that constitutes a secret protected
by law. Considered questions regarding the admissibility of disclosure of information that constitutes a
secret protected by law, which can be disclosed at the written request of the prosecution in accordance with
Art. 93 of the CCP. Formulated proposals for improvement of certain provisions of Art. 93 of the Criminal
Procedure Code of Ukraine in order to eliminate problematic issues in criminal proceedings that arise during
the implementation of the powers of the prosecuting party to demand things and documents. In particular, a
form for presenting a demand for requisitioning things and documents of the specified category, as well as
conditions for its execution by the relevant subjects — owners of things and documents, are proposed.

Key words: claim of things and documents; method of collecting evidence; claim form; written request
of the prosecution; objects of demand.

IMocTanoBka mpodaemu. Binmosinao 10 ct. 93 KIIK Ykpainu ogHuM 13 crioco0iB 30MpaHHs JT0Ka3iB CTO-
POHOIO OOBHHYBA4YCHHS € BUTPEOyBaHHS Ta OTPUMAHHS BiJl OpTaHiB JCpPKaBHOI BJIaJIW, OPTaHiB MiCIIEBOTO
CaMOBPSIyBaHHsI, TAMPHUEMCTB, YCTAHOB Ta OpraHi3allii, ciIy:KOOBUX Ta (Di3HUHHUX 0CI0 pedeii, JOKyMEHTIB,
BIJIOMOCTE, BHCHOBKIB €KCIIEPTiB, BUCHOBKIB PEBi3iil Ta akTiB rnepeBipok. OIHaAK, B IPAKTUYHIN TisTIBHOCTI,
y CTOPOHU OOBHHYBAYCHHS TOCTIHHO BUHHUKAIOTH MPOOJIEMH 3 peallizalliero CBOIX TTOBHOBAKEHb y YaCTHHI
BUTpeOyBaHHS BIIOMOCTEH, TOKyMEHTIB Ta pedel (B opsiaky 93 KIIK Vkpainn), 1110 npu3BoIuTh 10 HEMOO-
JMHOKHX BIIMOB Y 1X HaJaHHI. Hacammiepes 1ie moB’si3aHo 3 THM, 1110 YrnHHEAM KITK Ykpainu He nepenbadeHi
CIOCOOM Ta He BU3HAYCHI MPOIEAYPH, BHKOPUCTOBYIOUH SIKI CTOPOHOKO OOBHHYBauCHHS MOXYTh OyTH pea-
JII30BaHi BUIE3a3HAUYCHI TOBHOBAXKEHHS. Y 3B’S3KY 13 UMM, Ha ChOTOJIHI ICHYIO HarajibHa morpeda B YiTKHX
HAyKOBO OOIPYHTOBaHMX TOJIOKEHHSX III0JI0 OTPUMAaHHS J0Ka3iB B mopsaaky cT. 93 KIIK Ykpainu.

Cran ompauioBaHHs nmpooaeMaTukH. [luTaHHs, moO crocyBaiucs BHUTPeOyBaHHS pedei 1 TOKyMeEH-
TiB, K 3ac00y 30MpaHH JIOKa3iB y KPUMiHAJIBHOMY MPOBA/KCHHI, CTAIH JOCIIKYBATUCS JIUIIC B OCTaHHI
pokn. OKpeMi acleKTH BKa3aHOi IpoOIeMaTHKH OyITH MPEAMETOM JIOCIIKCHHS HU3KU BITIM3HIHUX aBTOPIB
(O.B. Acranenxka — 2009 p., C.A. Kpymmnucekoro — 2015 p., 1.O. Kpunpkoi — 2017 p., C.O. KoBansayka —
2018 p., O.B. Macnrok — 2018 p., T.O. Kyzy6osoi — 2019 p. Ta inmmx). [Ipote, yBara npumijsuiacs TijIbK{
OKpPEMHM ITUTAHHS, TI0B’I3aHUM 3 JaHOIO TIPOOIEMATHKOIO, 1 (HOPMYITIOBAIIICS TOCUTH CYIEPEWIHBI OIS IH,
SIK1 TIOTPEOYIOTh KPUTHYHOTO aHATI3Yy.

MeTor10 cTATTi € BU3HAYCHHSI KAaTETOPii peueil 1 JOKyMEHTIB, IO MICTSATh OXOPOHIOBAHY 3aKOHOM Ta€MHH-
IO Ta sIKi MOXKYTh OyTH 00’ €KTOM BHTpeOyBaHHs B mopsaky cT. 93 KIIK Ykpainu.

Bukiaan ocHoBHOro marepiany. BinnosigHo 1o ct. 2 KITK Ykpailu ogHUM 13 IEpIIOYeproBUX 3aB/IaHb
KPUMIiHAIEHOTO CYIOYHHCTBA € 3a0€3IeUeHHs IBUIKOTO, TOBHOTO Ta HEYIIEPEKEHOTO PO3CIIiyBaHHS 1 Cy-
JOBOTO PO3IJISITY 3 THM, 100 KOKHU, XTO BUYMHHUB KPHMiHAJIFHE MPABOIIOPYIICHHS, OyB MPUTATHYTUH 10
BiJIIIOBIIaJIFHOCTI B Mipy CBO€E1 BUHH, JKOJICH HEBUHYBATHI He OyB 0OBHHYBauCHUH a00 3aCymKeHNUH, JKOIHA
ocoba He Oyra mianaHa HeoOIpyHTOBAaHOMY IIPOIECYalTbHOMY MPUMYCY 1 00 10 KOKHOTO yJacCHUKA KPHUMi-
HAJILHOTO MPOBa/KEHH Oylia 3aCTOCOBaHA HAJEKHA MIPaBOBa MpoLeaypa. Y IMepeBaXKHild OUIBIIOCTI IIBUA-
KiCTh BCTAHOBJICHHS 00CTaBHH KPHUMiHAJIFHOTO IIPABOMOPYIIEHHS, 8 TAKOK OTPHUMAHHS TOKa3iB IIPHYETHOCTI
MEBHOI 0COOW 710 BYMHEHHS KPHMIHAIBHOTO IPABOTIOPYIICHHS, 3AJIC)KUTh CaMe BiJ MIBUAKOCTI BUTPEOY-
BaHHS (BUITyYCHHS) peUeH i TOKyMEHTIB, B TOMY YHCII THX, SIKI MICTSTh OXOPOHIOBaHY 3aKOHOM Ta€MHHIIIO
BigmoBigHO 10 ct. 162 KIIK Ykpainu. Came ToMy B yMOBaX PO3BUTKY CYCILIBHUX BITTHOCHH, CHOTOJIHI Y
BITYM3HSHOMY KPUMIHAJIBHOMY IPOLECYAILHOMY 3aKOHOJABCTBI IIOBHHEH OyTH TaKWi IHCTUTYT 30MpaHHS
JOKa3iB (IepI 3a Bce B YACTHHI 30MpaHHs pedell Ta JOKYMEHTIB), SIKHi OU 3a0e3IeUnB MIBHIKE PO3CIiIy-
BaHHS KPHMIiHAIBEHOTO IIPABOIIOPYIICHH. Ha Hamry QyMKy, TaKuUM iHCTHTYTOM MOXKe OyTH came MpoIeaypa
BUTpeOyBaHHs pedeH i TOKyMeHTiB B mopsaky ct. 93 KIIK Ykpainu.

OnHak, sIK CBITYHUTH IPAKTHKA, TaKi 3acO0U 30MpaHHs JOKa3iB K BUTPeOyBaHHS pedci i TOKYMEHTIB (B
mopsinky 1. 93 KIIK Ykpainn), THMYacoBHH JOCTYI O peduei Ta JOKYMEHTIB (pEerIaMEHTOBAHHHA TJIABOIO
15 KIIK Ykpainn) MaroTh TICBHI HEJIOMIKH, SIKi 3 OHOTO OOKY ITOB’s13aHi 13 1X 3aKOHO/IaBUOO HEBPETYIHOBA-
HICTIO, 3 1HIIIOTO — CKIJIAJHICTIO Ta TPUBAIICTIO Tpouexaypu. Tak, po3mIsIaroun TaKui 3axia 3a0e3reueHHs
KPUMiHAJIBHOTO MPOBAPKCHHS SIK TAMYACOBHI TOCTYII IO peUeH Ta JOKYMEHTIB, JOIIBHO MiAKPECIUTH, M0
gepe3 0araroeTarHiCTh (30KpeMa IpOoLeaypy OTPUMAaHHs YXBaJIH CIITYOTrO CYIJI PO TUMUYACOBHH TOCTYII
JI0 pedeii Ta TOKYMEHTIB) 3a3Ha4CHUI CrIoci0 30MpaHHs JOKa31B XapaKTePU3YEThCs MEPII 32 BCE CKIIATHICTIO
Ta JIOCUTh TPUBAJIUM HaCOM peastizallii. Sk 3a3Ha4anock, B MPAKTHIIl 1HO/I BUHUKAIOTH a0Cyp/IHI CHUTYaIlil,
KOJIM CIIIYMMU CYJASIMU KJIOIIOTaHHA PO TUMYACOBHI TOCTYM 10 pedei 1 JOKYMEHTIB pO3IIsAaloThCs Ha-
BiTh HE THXKHSMHU, a MiCAISIMA. TOMY, IPaKTUYHO, BiJl JHS BYMHCHHS KPHMIiHAIBHOTO IPABOMOPYILCHHS 10
0e3rnocepeIHOr0 OTPUMAaHHS BCIX HEOOX1IHUX JIOKa31B BUHM UM BCTAHOBJIEHHS CaMOi 0COOM MOXKE MUHYTH
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nmonaJ 2 micsi. Ha Hamy gymKy, 11e He BUITpaBIaHO JOBTHE Yac K JUIS OTPUMAaHHs HeoOX11Ho1 iH(opMmarril
Ta 30upaHHs qokazis [1, c. 118].

Posmisnaroun BUTpeOyBaHH pevei 1 JOKyMEHTIB SIK CAaMOCTIHHUIA, CIIPOIIICHNH Ta ajJbTepHATHBHUN 3aci0
30MpaHHs JIOKa3iB, Y MOMEPEHIX JTOCHTIHPKEHHIX HaAMHU 3a3Ha4aliocs, O 4epe3 BiJICYTHICTh HAJICKHOI Mpo-
[ecyaabHOI peryiaMeHTAallll 3a3Ha4eHOr0 Croco0y 30MpaHHsl JIOKa3iB y CTOPOHU OOBHHYBAYCHHS MOCTIHHO
BHHHUKAIOTh TPOOJIEMH 3 Pealli3alliero CBOIX MOBHOBAKEHB Y YACTHHI BUTPEOYBAHHS BIJIOMOCTEH, TOKYMEHTIB
Ta peuei, IKi BHHUKAIOTh Y 3B’ 53Ky 3 HEOOIPYHTOBAHUMH BiIMOBaMH. Y 3B’SI3Ky 3 UMM, HAMH OyJI0 3aIpoTIo-
HOBAHO, 1110 TIPAaBUJIBHAM [IUITXOM PO3B’sI3aHHSI OKPECICHUX IPo0IIeM € ynocKkoHaieHHs penakiiii ct. 93 KITK
VYkpainu, nepen0oaduBIIng, IO PIIICHHS 1010 BUTPEOYBaHHS peveil 1 JOKYMEHTIB CTOPOHOI0 OOBHHYBauCHHS
MJUTATa€e IpoIiecyalbHOMY O(OPMIICHHIO Y BUIVISAI CKJIaIaHHs BMOTHBOBAHOI TIOCTAHOBH CJIITYOTO UM MTPO-
Kypopa (i3 gorpumanHsM BuMor cT. 110 KIIK). Pesynbratu ButpeOyBaHHS sSIK MPOIECYaIbHOT i TOBUHHI
OyTH BiTOOpa)KeHi y MPOTOKOJI (PO OTPUMAaHHS Ta ONNIAM), SIKWH MOBUHEH BiINOBinaTH BUMoram ct. 104
KIIK.

BomHouac, Ha HamI OIS, OKPEMOi yBaru noTpedye i po3msi MUTaHb 100 MOXKIIMBOCTI CTOPOHH 00-
BHHYBaYCHHS 3/IIHCHIOBATH BUTPEOYBaHHS pevel 1 JOKYMEHTIB, sKi BimoBimHO 10 4.1 c1. 162 KIIK Ykpainu
MICTATh OXOPOHIOBaHY 3aKOHOM TAEMHHIIIO Ta BOJOALIBISIMHE (PO3MOPSIHUKAMH) SIKHX €:

1) cy0’exTH BJIaJJHUX TTOBHOBA)XEHb - OPTaHU JICPXKABHOT BJIaJv, 1HIII JIEp)KaBHI OpraHd, OPraHu Mic-
[IEBOTO CaMOBPSTyBaHHS, OpraHu Biaau ABTOHOMHOI PecnyOnmiku Kpum, 1HII cy0’€KTH, 110 3MIHCHIOIOTH
BJIQJIHI YIIPABIIHCHKI (PYHKIIT BIJIIOBITHO JIO 3aKOHO/IABCTBA Ta PIICHHS SKUX € 000B’I3KOBUMHU JIJISI BUKO-
HaHHS;

2)  IOpUIWYHI 0COOHM, MO (PIHAHCYIOTHCS 3 JICPIKABHOTO, MICIICBOTO OFO/DKETIB, OIOIKETy ABTOHOMHOI
PecniyOuiku Kpuwm;

3) ocobu, AKi BUKOHYIOTb JICIIErOBaHi IOBHOBAYXEHH CY0 €KTIB BIIIHUX IOBHOBAYKCHB 3T1IHO i3 3aKO0-
HOM YH JTOTOBOPOM, BKITIOUAIOYH HAJaHHS OCBITHIX, 03I0POBYUX, COIIAIbHIX a00 1HIHX Aep/KaBHUX HOCITYT
(naji — BoJioalIbII (PO3NMOPS/THUKHU) pedeid i JOKyMeHTiB).

Yomy Tak? 3 ogHOTO OOKY IeprkaBa MOKIANAE HA OPTaHU JOCYIOBOTO PO3CIITyBaHHS 3aBIaHHS IIOAO
3a0e3MeueHHs IBUIKOTO, TIOBHOTO Ta HEYIEPEIKEHOTO PO3CIIiIyBaHHS 1 CYJOBOTO PO3IIISIAY. 3 1HIIOTO OOKY,
SIK CBITYMTBH CJTiT9a MPaKTHKa Yepe3 KOMi3iio 3aKOHOIaBCTBA, CTOPOHA OOBHHYBAUCHHS BCE YACTIIIE OTPUMYE
BiJl 3a3HaYCHMX Cy0’€KTIB MUCHMOBI BIJIMOBH Y HaJIaHHI 3alTUTYBaHKUX peueit Ta JokyMeHTiB. [Ipu 1ipomy 00-
TPYHTYBAaHHSM [IUX BiTMOB € HE TUTBKH 3aKOHO/IaBUA HEBPETYIHOBAHICTD MPOIECYaTbHOT (POPMU BUMOTH IIPO
BUTpeOyBaHHS pedeil 1 JOKYMEHTIB, a i Te, 1[0 3aluTyBaHI CTOPOHOK OOBHHYBauCHHS BiJIOMOCTI MiCTATh
OXOPOHIOBAaHY 3aKOHOM Ta€MHUITIO. | I1e He TUBHO, OCKUIBKY aHai3 HopMaTHBHUX npunuci [masu 15 KITK
VYkpainu 103BOIISIE NIATH BUCHOBKY, IIIO JOCTYI JI0 pedei i JOKYMEHTH, SIKi MICTATh OXOPOHIOBaHY 3aKOHOM
TAEMHHMII0 MOXKE OyTH 3IHCHEHHMI HE 1HAKIIE SK Ha MiJICTaBl YXBAJIW CJIIIYOT0 CYIl PO THMYACOBHUH 10~
CTYII 0 pedeid Ta JOKYMEHTIB.

3 omHoro 60Ky, Mu 3rofHi 3 TBepkeHHsM O.1. Tyraposa, sIKMM 3a3Ha4a€eThCs, 10 iHGOPMAITS 3 0OMe-
YKEHUM JOCTYIIOM HOTpedye 0COOIMBOI OXOPOHHU Y chepi KpUMIHATBHOTO CYIOYHHCTBA, OCKUIBKH CTYIiHB
11 3aXHICHOCTI € THAMKATOPOM 3aXHIIEHOCTI MPUBATHOTO XKUTTS OCOOM OYyIb-AKOI IEP)KABH 1 BUCTYIIAE TO-
Ka3HHKOM PEaJbHOTO PIBHS JEMOKPATU3My Ta MPaBOCBIAOMOCTI ii MONITHYHOTO pekumy [2, ¢. 224]. TooTo
MOBa #JIe PO CYIOBUI KOHTPOJIb JOACPKaHHs IpaB Ta cBOOOA JIOAWHH. 3 iHIIOTO OOKY, Ha HAIIy IyMKY,
TaKUH «iHAUKATOP 3aXHUIICHOCTI» IPU3BOAUTH TOTO, IO CIILTYl BUMYIICHI BUTpAYaTH YAMAIIO Yacy Ha O1IbII
CKJIaIHY TIPOLEIYPY, IIOB’sI3aHy i3 OTPUMAHHIM YXBAJIU CIITYOr0 CYIJi PO TUMYACOBHUI TOCTYII 10 pedeit
Ta JOKYMCHTIB, TPHBAJICTh BUKOHAHHS SIKOI, SIK 3a3HAYAIOCh BHIIE, IHOAI 3aliMae HABITH HE THXKHSIMH, a
MicsmsgMu. Taka cuTyanis IPU3BOAUTE HE TUTBKH JI0 TOPYIICHHS PO3YMHHX CTPOKIB PO3CIiAyBaHHSA, a i 110
CYTTE€BUX OOMEKEHb IIPaB Ta 3aKOHHHX IHTEPECiB YYaCHHUKIB KPHMIHAIFHOTO IIPOBAKCHHS, 30KpeMa IToTep-
MUTAX Ta MiT03PIOBAaHIX, 3aI[iKaBICHUX y 3a0€3MeUeHHI IBUAKOTO PO3CIiTyBaHHI KPHMIHAIBHOTO MIPABOIIO-
PYIICHHS.

Tak, B chidiii MpakTHI 1HOAI BUHUKAOTHh aOCyp/HI CHTyallii, KOJH, JAepXKaBHI MiANPHEMCTBA, yCTa-
HOBH UM OpraHi3allii Malouu CTaTyc IMOTEPILIOro y KPUMIHAIFHOMY IPOBAKEHHI (30KpeMa, B pe3yibTari
3aBIaHHs MalfHOBOI IIKOAX Yepe3 MPHUBIACHCHHS YU PO3TPATH JIEPKABHOTO MaliHa) BiJIMOBIISIOTE CIIIAUYOMY
y HagaHHi iHpopmarii B mopsaky cr. 93 KIIK, nocmiarounck Ha Te, MO 3alUTyBaHI BiJOMOCTI CTaHOBJISThH
OXOPOHIOBAHY 3aKOHOM TA€MHHUIIIO.

Hasenemo Ttaki npukiaau. B Mexax KpUMiHAIBHOTO MPOBAKEHHs, 32 03HAKAMHU KPHUMIiHAIBHOTO IIpa-
Bonopy1ieHHs, nepeadoadenoro u.1 ct. 175 KK Vkpainu 3a ¢axtom HeBUIUIaTH 3apO0ITHOT IUIaTH HA OTHOMY
3 MPHUBATHUX MiANpUEMCTB M. Mapiynons JloHerpkoi obnacTi, caiguum CY I'VHII B [JloHenpkiii obnacTi
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ckepoBaHo 3amuT B mopsaky cT. 93 KIIK na aapecy I'Y JA®C y JloHeupkiid oOnacTi momo HalaHHS iH-
(hopmairii mpo HasSBHICTH PO3PAXYHKOBUX PaxXyHKIB, BIIKPUTHX 3a3HAUCHUM ITiIIIPUEMCTBOM Y OaHKIBCHKUX
ycTanoBax. HeoOX1IHICTh OTpUMaHHS 3a3Ha4eHOi iH(popMaIlii 00rpyHTOBYBaIACh MOJATBIIIO MOMIIUBICTIO
CJIITIOTO 3BEPHYTHUCH JIO CIITYOTO CYUIl 3 KIIOTIOTAHHSM PO THMYACOBHUH JIOCTYII JI0 pedeH Ta JOKYMEHTIB,
SIK1 3HAXOJATHCS Y BIAMOBIIHIA OaHKIBCHKIH YCTAHORBI 3 METOKO BHITYYEHHs iH(OpMaIlii PO pyX IPOIIOBHX
KOIITIB TI0 PO3paXyHKOBHM paxyHKaM IINMPHEMCTBA. Pe3ynbrar po3nisiay 3amuTy: y HajgaHHi iHGopMarril
cmgaomy I'Y JIOC y JloHenbKiit 06nacti Oys10 BiIMOBJICHO, TOCHIAIOUYUCH Ha Te, 10 3alIUTyBaHI BITOMOCTI
CTaHOBJISITh OAHKIBCHKY TAEMHUITIO.

[ammit mpuknan. Y KpuMiHAIEHOMY MPOBADKEHHI 32 03HAKaMHU KPHMIHAIBHOTO TPABOMOPYIICHHS, TIe-
pendadenoro 4.1 ct. 362 KK Ykpainu 3a pakroM HecaHKIIOHOBAHOI 3MiHH iH(OpMAaIlii, sika 00pOOITFOEThCS
B aBToMaTH30BaHiil cucremi, ciimuum CY I'YHII B [loHenpkiid obnacti Oyno BcTaHoBieHo, mo 31.05.2019
crapimii kKoHTpoJiep-kacup TBBEB Ne 10004/0580 ¢inii-/lonenpke odmacHe ynpasmiaaa AT «OniandoaHky,
MalO4y YMHCEI Ha HECAaHKIIIOHOBaHY 3MiHY 1H(popMallii, sika 00pOOITIETHCS B aBTOMATH30BaHIM OaHKIBCHKIH
cucremMu AT «Omanbank», HE MarOUW HISIKMX 3aKOHHUX I1JICTaB, HE CAHKI[IOHOBAHO, 32 JIOMOMOTO0 IMPO-
BEJICHHSI KacOBHUX oreparlliii uepe3 Pos-tepminai, nposena ¢izuuny ineHTudikamiro 19 ocib-oxepxyBadiB
COIIaJIbHOT JIOTIOMOTH (BHYTPIIIHBO-TIEPEMIIIICHUX 0Ci0), 0€3 HasBHOCTI ocTaHHIX y BimauieHHi AT «Omian-
0aHK». 3 METOI MIATBEPIKEHHS (DaKTy TOTO, 110 3a3HadeHi 19 0cid MiHCHO € BHYTPIITHBO-TIEPEMIIICHUMH
ocobamu (mani — BIT1O), cmigunm CY I'YHII B [loHenpkili obnacTi Ha ajpecy MiHicTepcTBa ColliaibHOT 1O~
TMTHKA Ykpaiau B opsaaky cT. 93 KITK ckepoBaHO 3amuT npo HaTaHHS BiAMOBIIHOT iHPOpMarltii. Pe3ymnbrar
PO3NISALY 3aIUTY: Y HaJaHHI iH(GOpMAIi ciirgomMy OyJIo BiIMOBJICHO, TIOCHIIAFOYKCH HA Te, IO 3aIUTYBaHI
BIJIOMOCTI € TIEpCOHAJIBHUMH JJAHUMH 0CI0.

TakuMm 4MHOM, Y KPUMIHATBHOMY TIPOBA/KCHHI CTBOPIOETHCS TATAHHMHA, IO TPU3BOAUTH A0 MOPYIICHb
PO3YMHHUX CTPOKIB PO3CIIiTyBaHHS.

B Takomy BHIanKy BHAA€THCS, MO MPABIIBHUM IIUITXOM PO3B’SI3aHHS OKPECICHUX MHUTAaHb € HaIaHHS
MOJKJIMBOCTI CTOPOHI OOBHHYBA4YCHHS 3/I1MCHIOBATH BUTPEOYBaHHS OKPEMOi Kareropii pedel i JOKyMEHTIB,
0 MICTATh OXOPOHIOBaHY 3aKOHOM TAEMHHIIIO Ta K1 30€piraroThCsl y BiJIOBITHUX CY0’ €KTIB — BOJOMIIBIIB
(pO3MOPSTHUKIB) pevei 1 JOKyMEHTIB.

Bigmosigao 1o ct. 162 KIIK Ykpainu 10 0XOpOHIOBaHOI 3aKOHOM Ta€MHHUIII, SIKa MICTHTBCS B pedax i
JIOKYMEHTaX, HaJIexkKarTh: THPOPMAIIis, 0 3HAXOTUTHCS y BOJIOIHHI 3ac00y MacoBoi iH(popmarlii abo KypHa-
JicTa 1 HaJaHa iM 3a YMOBH HEPO3TOJIONICHHS aBTOPCTBa abo JpKepena iH(GopMallii; BiIOMOCTI, sIKi MOXYTh
CTaHOBHTH JIIKAPCHKY TAEMHHITIO; BIIOMOCTI, SIKi MOXYTh CTAHOBHTH TA€MHUIIIO BYMHCHHS HOTapiallbHUX
Jii; KoH(imeHIiiHa iH(popMallis, B TOMY YHCII Taka, [0 MICTHTh KOMEPIIHHY TAEMHUIIIO; BIJIOMOCTI, SKi
MOXYTb CTAHOBHTH OaHKIBChKY TAEMHHIIFO; OCOOHMCTE JIMCTYBAaHHS 0COOM Ta 1HIII 3aITMCH OCOOMCTOrO Xapak-
Tepy; iHpopMallis, sKa 3HAXOAUTHLCS B ONIEPATOPIB Ta MPOBAKIEPIB TEICKOMYHIKAIIIH, PO 3B’S130K, a0OHEHTA,
HaJaHHS TEJICKOMYHIKAIIHHUX TOCYT, Y TOMY YHUCIi OTPUMAHHS TOCIYT, IX TPUBAJIOCTI, 3MICTY, MAPLIPYTiB
MepeIaBaHHs TOIIO; MEPCOHANBHI JaHi 0CO0H, 10 3HAXOAATHCA y 11 0coOUCTOMY BOJIONIHHI 200 B 0a3i mep-
COHAITPHUX JaHUX, SIKA 3HAXOOUTHCS Y BOJNOAUIBII IMEPCOHANBHUX JTaHUX; NepKaBHA TAEMHHIISI; TAEMHH-
s (PiIHAHCOBOTO MOHITOPHHTY; BIZIOMOCTI, [0 CTAHOBJIATH NPOQECiiiHy TAEMHUIIO BiIMOBIIHO 10 3aKOHY
Yxpainu «[Ipo puHKH KamiTaidy Ta opraHi3oBaHi TOBapHi pHHKM [3].

BomHouac, Ha Hamry ITyMKy, HE BCi BUIU OXOPOHIOBAHOT 3aKOHOM Ta€MHHIII MOXKYTh OyTH 00’€KTOM BH-
TpeOyBaHHs, a TUTBKH X OKpeMa TpyIia, sika 3a HaIlIUM IEPEKOHAHHSIM CTAHOBUTH MiHIMANbHE BTPYYaHHS
Jep>KaBH y MIPUBATHE KUTTS. A TOMY JOIIIHHO BU3HAYATH KaTEropii pedei Ta JOKyMEHTIB, [0 MIiCTATh 0X0-
POHIOBaHY 3aKOHOM TAEMHHIIIO, SIK1 Ha HAIIY TYMKY MOKYTh OyTH 00’ €KTOM BUTpEOyBaHHS B MOPSIKY CT. 93
KIIK Vxpainu. [Ipu poMy Ha Hamry TyMKy, THCbMOBA BUMOTa CTOPOHU OOBHHYBauSHHS PO BUTPEOYBaHHS
pedeii i TOKYMEHTIB BKa3aHO1 Kareropii Mae OyTu 000B’SI3KOBOKO TSI BAKOHAHHS Cy0’ €KTaMU - BOJOIUTBLITMHE
(po3mopsTHUKaMK) pedei 1 TOKyMEHTIB, Ha aIpecy SKHX CKEPOBaHO BiAIIOBITHY IIHCEMOBY BHMOTY.

SIk mpaBUITO, 3a3HaueHi Cy0’€KTH — BOJIOIUIBIN (PO3IOPSIHUKHI) pede i TOKYMEHTIB Yepe3 3MiHCHeHHS
HUMH CBOIX TIOBHOB)KCHD € PO3MOPSTHUKAMH TAKUX BIIOMOCTEH, SIKi CTAHOBIISATH OXOPOHIOBAHY 3aKOHOM
TAEMHHUIIIO:

1. BiTOMOCTI, SIKi MOXYTh CTAHOBHUTH JIIKAPCHKY TAEMHHIIIO;

2. koH(pineHIiHHA iHpOpPMAITisl, 30KpeMa TaKa, 0 MICTUTh KOMEPIIIHHY TAEMHHIIIO;

3. BIIOMOCTI, SIKI MOXKYTbh CTAaHOBUTH OAHKIBCbKY TAEMHHUIIIO;

4. nepcoHalbH1 1aHi 0co0u, 110 3HAXOATHCS y 0a31 IepCOHAIBHUX JAaHUX, KA 3HAXOAUTHCS Y BOJIOI1NIb-
151 IEPCOHATBHUX JIaHUX.

OTxe B MEeKaxX HAIIOTO JOCIHIPKCHHS BAPTO PO3MIISIHYTH MEPENTiK 3a3HAUYCHUX BiZJOMOCTEH.
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1) Binomocri, siki MOXKYTh CTAHOBUTH JiKapcbKy TaeMHHII0 (1. 2 4. 1 cT. 162 KIIK).

OTpuMaHHsI CIIITYUM BiTOMOCTEH, [0 CTAHOBIISTH JIIKAPCHKY TAEMHHIIIO, MA€ BUPIIIATbHE 3HAUCHHS TSI
MTOBHOTO, BCEOIYHOTO Ta 00’ €KTUBHOTO PO3CIiTyBaHHS KPHUMIHAIBHHUX IIPOBAKCHB, & TAKO)K BUKOHAHHS 1H-
LIMX 3aBaHb KPUMIHAJIBHOTO cyaounHCTBa [4, c. 119].

OTpuMaHHs 3a3HAYEHUX B1ZIOMOCTEH CTOPOHOIO OOBHHYBA4YeHHs, SIK IPaBUIIO0, 00yMOBIIIOETHCS HEOOX1 -
HICTIO IPU3HAYEHHS Ta MPOBEJCHHS CYJOBHX €KCIIEPTHU3, 30KpeMa Cy10BO-MEIMYHOT Ta Cy10BO-TICUX1aTpHy-
HOi. Be3yMOBHOI0 YMOBOIO Uil IPOBEIEHHS 3a3HAYEHUX EKCIIEPTU3 € HAsBHICTh MEAMYHOI JOKyMEHTALl,
sIKa BUCTYIAE 00’ €KTOM €KCIIepTHOro jaociikeHHs. Came ToMy Ui 3a0e3MeYeHHs MPOBEIEHHS BKa3aHUX
€KCIIepTH3 CJIiI4i 3BEPTAIOTHCS A0 MEAUYHHUX Ta MCUXIaTPUUHUX 3aKJa/iB 13 MMCbMOBHUMH 3allMTaMH IIOJ0
HaJlaHHS BIAMOBIMHOT qokyMeHTarii. OHAK, SIK CBIAYUTH MPAKTHUKA, 3a3HA4YCeHI CyO’€KTH (PO3MOPSTHUKI
iH(opMmallii) Bce yacTile BiAMOBIISIIOTh Y HaJlaHH1 3aUTYBaHUX JOKYMEHTIB, IOCUJIAI0OYHCh Ha T€, 1[0 BOHU
MICTSATh B1JIOMOCTI, SIKi CTAHOBJISITh JIIKAPCHKY TAEMHUITIO Ta JOCTYII JI0 SIKOT MOXe OyTH 3IHCHEHUH TUIBKU
HAa M1JICTaBl CyJJOBOTO PillIeHHS.

Jlikapcbka TaEMHUIIS B CUCTeMI TPOECiHIX TAEMHUIb MA€ s BIIMIHHOCTEH, 10 SIKUX CHiJ BIAHECTH:
O1IbII TICHUH 3B’SI30K IIOTO BUIY MpodeciiiHol TaEMHUI 3 MOPaJbHO-ACOHTOIOTTYHUMHU PETYIIATOPAMH;
UPIIMKA epeslik HOPMATUBHO BU3HAYEHUX BUIIAAKIB MPABOMIPHOTO PO3TOJIOIIEHHS JiKapChKOi TAEMHUIL;
0co0IMBe KOJIO Cy0’€KTiB 30epeskeHHs JIiKapchKol TaemHuI 5, . 295].

Binnosinno 10 ct. 40 3akony Ykpainu « OCHOBH 3aKOHOZABCTBA YKpaiHU PO OXOPOHY 3JI0POB’ 5 MUY~
Hi NPalliBHUKY Ta 1HII 0COOM, SKMM YHACHIJIOK BUKOHAHHS NpoQeciiiHux abo ciry:k00BUX 000B’SI3KiB CTAJIO
B1JIOMO MPO XBOPOOY, MEAUYHE 0OCITYrOBYBaHHsI, CIMEIHI CTOPOHU JKUTTS, HE MalOTh IIPaBa PO3rOJIONIYBaTH
iH(popMallito, KpiM BUIIAJIKIB, NepedadeHnx 3akoHogaBuuMu aktamu. CT. 39-1 11poro 3akoHy BU3HAYae, 1110
MAIiEHT Ma€ MPaBO Ha TAEMHHUIIIO MPO CTaH CBOTO 30POB’s, (aKT 3BEPHEHHS 3a MEJUYHOIO JIOTIOMOTOI0,
JiarHO3, a TaKoX MPO BIIOMOCTI, oepKaHi Npu ii MEIUYHOMY OOCTEKeHHi. 3a00pOHAETHCS BUMAratu Ta
MoJaBaTty 3a mMicueM pobotu abo HaB4aHHS 1H(POPMALIitO PO IiarHO3 Ta METOAM JIKYBaHHS Malli€HTa.

BianosinHo 1o cr. 286 [{uBinsHOTO KONIeKCy YKpainu (pizudyHa 0coba Mae mpaBo HA TAEMHHUINO TIPO CTaH
CBOTO 3/10pOB’sl, (PaKT 3BE€PHEHHS 32 MEAUYHOIO IOTIOMOTI010, J1arHo3, a TAKOX MPO BiZIOMOCTI, OiepKaHi pH
i1 MeuHOMY 00CTekeHH1. 3a00pOHIEThCSA BUMAraT Ta oAaBaTH 3a MiclieM poboTu abo HaBuaHHS iH(OP-
Mallifo PO AiarHo3 Ta METOAU JiKyBaHHS (izuuHOi ocobu. Dizuyna ocodba 3000B’s13aHA yTPUMYBATUCS Bil
nowmupeHHs 1iei indopmarii, sika crana il BioMa y 3B’43Ky 3 BUKOHAHHSIM CIy)00BHX 000OB’s3KiB a00 3
1HIIMX oKepen [7].

OTxe chig AIMTH BUCHOBKY, L0 TPEAMETOM JIiKapChKOI TAEMHUIII €: CTaH 30pOB’s MAlliEHTa; XBOPOOH
1 iarHo3; orsij 1 Horo pesyabraTv; METOAM JIIKyBaHHS; IHTUMHA 1 CiMeifHa CTOPOHU KHUTTS MAlli€eHTa; 1HII
B1JIOMOCTI, OTpUMaHi MPU MEAUYHOMY OOcTexeHHi. B Toi ke yac Ha AyMKy OaraTb0X BUEHUX TEPMIH «JTi-
KapchKa TAEMHUIIS OOMEKEHH 3a 3MICTOM, OCKIJIbKHM BinoOpaskae juiie 000B’ 130K JiKaps 31 30epeKeHHs B
TaeMHHMIII iHPOpMAIiT TPO XBOPOTo. Bijbill TOUHUM 1 TOBHUM € TEPMiH «MEIWYHA TAEMHUIIS, 00 TYT 11€ThCs
po BCIO cdepy MEAULIMHH, PO HEOOXIIHICTh HE TUIbKU JIKapsAM, ajie i iHIIMM MEeIUYHUM TpaliBHUKaM
30epiratd B TaeMHUI oTpuMaHi BigomocTi [8, c¢. 119]. V naykosiii mpaui [.51. CeHroTu 3a3HavaeTbes, 110
«MeJIMYHA TAEMHUIL — 1€ iHpOopMallis, OTpUMaHa y Mpolieci HaJJaHHS MEIHUYHOI IOTIOMOTH, IO He TiIs-
rae po3roJIolIEHHI0, KPIM BUIQJIKIB, NepeadaueHNX 3aKOHOAABCTBOM, MPO Ky MEIUYHUM MpaI[iBHUKAM Ta
1HIIUM 0c00aM CTaJo BiJOMO y 3B 43Ky 3 BUKOHAHHSIM MpodeciitHux ado ciryx60Bux 0060B’s13KkiB [9, c. 200].
Hiuxom I.0., Anekceebum O.I., Animenkom M.A., ['amOyprom JI.C. migxpecmoeTbes, Mo B YKpaiHi K Ha
3aKOHOJABUOMY, TaK 1 Ha MiJ3aKOHHOMY PIBHSIX 3aKpiIlIeHa JJOCUTh BEJIMKA KUIBKICTh TUIIOBUX CUTYyalil, y
AKMX TIepe0adeHa MeIMYHA TAEMHHUIIS 3 BiITOBiTHOIO 32a00POHOIO il PO3rONOMIEHHS. [XHS UMCIEHHICTS i ra-
Jy3eBa i IHCTUTYIIOHAIbHA PI3HOMAHITHICTh JCHIO YCKIIAAHIOIOTh BUKOHAHHS /Il MEUYHOTO MPalliBHUKA.
3a 3araJlbHUM MPABUJIOM, MEAMYHUI MPALliBHUK HE MOXE PO3TOJIONIYBATH MEAUYHY TAEMHUIIO OyIb-KOMY
0e3 3roau mnaimienrta. [Ipore 13 bOTO MpaBuiia € BUHATKH, KOJIHM B Cy0 €KTa 30epiraHHs Ta€MHHIII BUHUKAE
000B’S30K MOBIJIOMUTH TEBHY iH(}OpMAIIit0 II0J0 MamieHTa 0oco0aM, BU3HAYEHUM Y 3aKOHOAABCTBI [8,
c. 119].

Caymnoto € no3utiist Uy0a A.B., SIKUM TiAKPECTIOETHCS, 10 3aKOHOIABCTBO YKpaiHU HE MiCTUTh BUYEPII-
HOTO MEepeiKy BiIOMOCTEH, SIKi MOXKYTh CTAHOBUTH JIKAPChKY TAEMHUIO. Ta SIKIO MpoaHani3yBaTH HOPMU
PI3HUX HOPMAaTUBHUX aKTiB 1 IPAKTUKY, TO CIiA 3pOOUTH BUCHOBOK, IO 0 JIKapChKOT TAEMHHUII HAJICKUTh
iHhopMalig Tpo: GakT 3BEpPHEHHS 32 MEAWYHOIO JIOTIOMOT010; CTaH 3710poB’s (hisuuHOoi 0codu; mepeHeceHi
XBOPOOU, HAsIBHICTh CNIAJKOBHUX 3aXBOPIOBAHb; J1arHO3; BIJOMOCTI, OJICpKaHi IPU METUUYHOMY OOCTEKEHHI,
Ppe3yibTaT! aHaji3iB; BiIOMOCTI PO pe3ysIbTaT TeCTyBaHHs 0co0u 3 MeToro BusiBiieHHs BIJI, mpo HasBHiCTH
a00 BiACyTHICTH B 0cobu BlUJI-iH(ekmii; iHTUMHY Ta ciMEHy CTOPOHU JKUTTS; IPU3HAUYEHE JTIKyBaHHS, HOTO
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e(heKTUBHICTB; MPOTHO3 3aXBOPIOBAHHSI, HASBHICTh PU3UKY JJIS )KUTTA 1 3M0poB’s1. Cy0’exTamMu 30epeKeHHS
JIIKapChKOT TAEMHUITI € HE JIUIIIE JIIKapi Ta 1HIII MEIUYHI MPAIiBHUKH, a i yci 0COOH, SIKMM CTaJla BiloMa Taka
iH(pOpMalIlis y 3B’ 3Ky 3 BHKOHAHHSM MpodeciitHuX ado ciry>k00BuX 000B’s13KiB [4, . 117].

3 ypaxyBaHHIM 3a3HaYE€HOT0, MU 3TO/HI 3 TyMKoio Uyba A.B., 1110 11 HaIeKHOTO PETYITIOBAHHS CyCITiTb-
HUX BITHOCHH y c(epi 3aXHCTy JIIKAPCHKOT TAEMHHIII JTOIUIFHO HA 3aKOHOJABYOMY PIBHI JaTH BU3HAUCHHS
TEPMIHY «JIIKapChKa TAEMHUII», a TAKOXK CHOPMYBATH YITKUI TIEPEITIK BIIOMOCTEH, 1110 CTAHOBIIATH JIiKap-
CbKY TAEMHHUIIIO Ta PO3POOUTH KPUTEPIi JOIMyCTUMOCTI BUKOPUCTAHHSI Takol iHpopMaIlii y KpuMiHaIIbHOMY
mporieci [4, ¢. 117].

2) Kondinenuiiina indopmauisi, 30kpemMa Taka, o MiCTUTh KoMepuiiiHy Taemuuuio (m. 4 4. 1
cT. 162 KIIK).

3asHayeHUd BUJ iH(GOpMAIIii, B IIEpeBaKHIN OLIBIIOCTI 30epiraeThesl y X pO3MOPSAHUKIB B PE3YJIbTATI
CTaTUCTHYHOI, MOJIATKOBOI Ta (JiHAHCOBOT 3BITHOCTI CY0’€KTIB MPaBOBiqHOCHH. J1Jis BCEOIYHOTO aHAaIIi3y CYT-
HOCTI KOH(IACHIIIHHOT Ta KOMEPIIHOT TAEMHUIIb JOIIJIBHO PO3KPUTH X JIeTaai30BaHi MOHSTTS, 10 BU3HAUC-
HI Y HOPMaTHBHO-TIPABOBHX akTax. Tak, BiANOBiHO 10 4. 1 cT. 21 3V «IIpo indopmaritoy» KoHDIICHITIHHO
€ iHdopmMariis mpo ¢izndHy 0coly, a TAaKOX 1H(POPMAIIis, JOCTYI JI0 K0T 00MekeHO (Hi3HIHOI a00 FOPUIIY-
HOI0 0C000K0, KpPiM Cy0’€KTIB BIIaJIHUX MOBHOBaXeHb. KoH]1MeH IIiTHA iH(pOopMaIlis MOXKe TOIIHPIOBATHCS 3a
OakaHHSIM (3roJI0K0) BIAMOBIIHOT 0COOM Y BU3HAYCHOMY HEKO MOPSAKY BIAMOBIAHO 110 Tiepea0adyeHUX HEHO
YMOB, a TaKOXK B 1HITUX BUIAJIKaX, BU3HAYCHUX 3aKOHOM. YacTuHa 2 cT. 11 mporo 3akoHy KOHCTATYe, 110 JI0
koH(DimeH IHOT iHOopMaIii mpo ¢i3ndHy 0co0y HalekKaTh, 30KpeMa, JaHi mpo il HAIllOHAIBHICTh, OCBITY,
CIMEHHHMU CTaH, peiriiHi MepeKOHaHHS, CTaH 3/I0POB’s, a TAKOXK ajapeca, aara i micie HapokeHHs [10].

3rigHo 31 ¢T. 505 [uBinpHOTO KOmeKCy YKpaiHu KoMeplliiHa TaEMHUI — 11e 1HQOpMAITis, SKa € CEKPeT-
HOIO B TOMY PO3yMIiHHI, III0 BOHA B IIIJIOMY YH B TIEBHIN ()OPMI Ta CYKYITHOCTI 11 CKJIaZIOBUX € HEBIJIOMOIO Ta
HE € JISTKOJIOCTYITHOIO JJISI 0Ci0, sIKi 3BHYaiHO MAIOTh CIIPaBy 3 BUAOM iH(OpMaIlii, 10 SKOTO BOHA HAJICKUTD,
y 3B’SI3Ky 3 IIIM Ma€ KOMEpLiiHy MiHHICTP [7]. Takox e mOHATTS 3ycTpidaeThes y cT. 36 [ocnomapcekoro
KOJICKCY YKpaiHH, Jie 3a3Ha4Y€HO, IO il KOMEPIIHO TAEMHHUIICIO CJIIJT PO3YMITH 1H(POPMAIIi0, TTOB’I3aHy
3 BUPOOHHUIITBOM, YIIPABIIHHIM, TEXHOJOTIE, (IHAHCOBOIO Ta IHIIOK JISUIBHICTIO Cy0’€KTa TOCHOAapIo-
BaHHJ, III0 HE € Jep KaBHOIO TAEMHHUIICIO, Ta PO3TOJIOMICHHS SIKO1 MOYKE 3aBJIaTH IIKOIM iHTepecaM Cy0’eKTa
rocriogapioBanss [11].

3 ypaxyBaHHSIM [IUX BU3HAYCHB, MOJKHA C(DOPMYIIOBATH OKPEMi O3HAKN KOMEPIIIHHOI TaeMHUII: 1) KOH-
(bineHIIHHICTS 1€l iHpopMarlii Ta ii HeJerKOAOCTYITHICTD JJIs 0Ci0, SIKI Y CBOTH J1SUTBHOCTI BUKOPHCTOBYIOTh
Takui ke BUJ iHQopMarlil; 2) HaIBHICTh KOMEPIIHHOT IHHOCTI JUIs 11 BOJIOMUIBIS UM IHIIMX 3alliKaBICHUX
0ci0; 3) yuBaHHS HEOOXITHHX 3aXO0JIIB M0A0 30epekeHHs KOHDiIeHIIiHOCTI 1H(popMaIii 0cooro, 1110 3a-
KOHHO Hero Bojoiie [12, ¢. 3].

3rigHo 3 [Tocranosoro Kabdinery MinicTpi Ykpainu Bix 09.08.1993 p. Ne 611 «I1po nepestik BiJOMOCTEH,
[0 HE CTAHOBJISITh KOMEPIIIMHOT TAEMHHIII», HE MOXKYTh OyTH BiIHECEHI 10 KOMEPIIIHOT TAEMHHUIII:

—  YCTaHOBYI JOKYMEHTH, JOKYMEHTH, IO T03BOJITIOTH 3aMAaTHCS ITiJIPHEMHHUIIEKOIO YU TOCIOAAp-
CBHKOIO JISUTBHICTIO Ta il OKPEMUMHU BHIAMH;

—  iH(dopMariis 3a BciMa BCTAHOBJICHUMH (POpMaMU JIep>KaBHOT 3BITHOCTI;

—  JaHi, HeOOXIHI JUIs IEPEBIPKU OOYMCIICHHS 1 CTUIATH MOATKIB Ta IHIIUX 000B’I3KOBUX IIIATEKIB;

—  BIIOMOCTI MPO YMCEIBHICTD 1 CKJIAJI MPAIIOIOUHX, TXHIO 3apO0iTHY IJIaTy B LIIJIOMY Ta 3a mpodecis-
MU ¥ MocajiaMu, a TAaKOK HAsIBHICTh BUTHUX POOOUHX MICIIh;

—  JIOKYMEHTH IIPO CIUIATy MOAATKIB i 000B’SI3KOBUX ILIATEKIB;

—  iHdopmaris mpo 3a0pyIHEHHS HABKOIHUIIHHOTO IIPUPOIHOTO CEPEIOBHIIA, HETOTPUMAHHS Oe3Ied-
HHUX YMOB Mpalli, peai3aliito IpoayKIlii, 110 3aBIa€e MIKOIU 3I0POB’ 10, @ TAKOXK 1HIII MOPYIICHHS 3aKOHO/IaB-
CTBa YKpalHH Ta pO3MipH 3aMoisTHUX IPU [IEOMY 30HTKIB;

—  JIOKYMEHTH IIPO IUTaTOCIPOMOKHICTD;

—  BIJIOMOCTI IIPO yd4acTh IOCAIOBHX OCI0 IiANPHEMCTBA B KOOIIEPATHBAX, MAJHX IiIIPHEMCTBAX,
CHiJIKax, 00’ €THAHHSX Ta IHIIMX OpraHi3allisax, sKi 3aiMaroThCs MiANPHEMHHUIIBKOIO AISUTBHICTIO;

—  BIJIOMOCTI, 110, BIATIOBIJTHO IO YAHHOTO 3aKOHOAABCTBA, ITiUISTal0Th OTOJOIICHHIO.

[MinmpueMcTBa, YCTAaHOBHU Ta OpraHizamii ycix (opM BIacHOCTI 3000B’s3aHi MOmaBaTH MEpeideHi
BIJIOMOCTIi OpraHam JAepKaBHOI BUKOHABUOI BJIaJH, KOHTPOJIIOIOYHM 1 IPABOOXOPOHHHUM OpPTraHaM, 1HIIUM
IOPUANYHUAM 0Cc00aM 3a iX BUMOTOI0, BIIMIOBITHO 1O YNHHOTO 3aKOHOJABCTBA Ta 338 BU3HAYCHOIO MPOIIe-
nypoto [13].

3a TBepmkeHHIM CUTHUIBKOTO M.B. BimoMocCTi, SIKi MOXYTh OyTH BIIHECEHI JO KOMEPLIHHOT TA€EMHUIII,
HaNpUKJIa, MiIpUeEMCTBA, TOBUHHI MAaTH TaKi O3HAKU: 1) HEe MICTUTH AEP>KaBHOI TAEMHULI; 2) HE HAHOCUTH
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IIKOJIM 1HTEpecaM CyCIJIbCTBA; 3) BIJHOCUTHCH O BUPOOHWYOI AISUTLHOCTI MIANPHEMCTBA; 4) MaTH Ji€BY
a00 MOTEHIIHHY KOMEPIIHHY IIHHICTh Ta CTBOPIOBATH IIEPEBark y KOHKYPEHTHIH 00poThOi; MaTH 0OMeKeH-
Hs y JocTyri Tomo [14, c. 264].

3a tBep/pkeHHsAM YybOa A.B., koMepiriitHa TaeMHUI Ta KOH(piAeHIIHHA THOopMaIlis — e BiIOMOCTI,
SIKI TTIMPUEMCTBO Ma€ TIPaBO HE PO3KPHBATH, a HOTO CIIBPOOITHUKM 3000B’s13aHI HE PO3TONIOIIYBaTH [4,
c. 123-124].

Curijt 3a3Ha4UTH, 0 Hapa3i B YKpaiHi BIJICYTHI CIieIlialibHi HOPMAaTHBHO-TIPABOBI aKTH, sIKi O periaMeH-
TYBaJIM ITPABOBUH PEXXUM Ta YMOBH BUKOPUCTAHHS KOMepITiitHOT TaeMHUII. K. MaJlbkoM IPOTIOHYETHCS, 1110
CKJIaJl Ta 00CAT BiIOMOCTEH, SIKI CTAHOBIISATH KOMEPIIIHHY TAEMHHUIIIO, TOPSIOK 11 3aXUCTY, TOBUHHI OyTH BH-
3HAYCHI CAaMOCTIHHO 11 BIIACHUKOM 200 KePiBHHKOM ITIIMPHEMCTBA 3 IOTPUMAHHSIM YHHHOTO 3aKOHOJIABCTBA.
[TignpueMcTBO Ma€e MPaBo PO3MOPSKATHCS TAKOK THPOPMAIIIEI HA BIACHUN PO3CYy 1 3MIHCHIOBATH MO0
Hel Oyzib-sIKi 3aKOHHI J1iT, He MOPYIITYOYH TIPH I[IbOMY TpaBa TpeTix ocid. [Ipore ciijx 3a3HaunTH, 1110 HE Oy/1b-
SIKIH TH(OpMAaIii MiAIPUEMCTBO MOXKE HAJIATH CTATYC KOMEPIIHHOI Ta€MHHII, OOMEXHUBITN TAKUM YHHOM
JIOCTYII JIO Hel TPETix 0cib 1, mepI 3a Bce, KOHTPOJOIUKX opraHiB. [ToTpeda B OHOBJICHHI Ta BIIOCKOHAJICHH1
YUHHOTO 3aKOHO/IaBCTBA PO KOMEPIIIHHY TAEMHHUIIIO, 0€3yMOBHO, icHye. HeoOX1THUM KpOKOM cTalio 6 po3-
pOOJICHHS Ta MPUUHATTS CIEMIaIbHOTO 3aKOHY YKpalHH PO KOMEPIIHHY TAEMHHUIIO, Jie Oyin O BU3HAYEHI
OCHOBHI KpHTepii 3apaxyBaHHs 1HPOPMAITiT 10 KOMepIiiHOT TaemuuIi [15, ¢. 29].

BpaxoBytoun 3a3HaueHe, 3 METOIO BPETYIIOBAHHS OKPECICHHIX ITUTaHb, MU 3TOIHI 3 o3utieto Tp. Kypma-
Ha O.B., IKUM IPONIOHYETHCS HA 3aKOHOIABYOMY PiBHI MPUHHATH 3aKOH PO KOMEPIIIHHY TAEMHUITIO, SIKHN
Ou cepeJ1 IHIIOro, YHOPMYBAB Taki MUTaHHS: 1) KpuTepii 3apaxyBaHHs 1HPOPMAITT 10 KOMEPIIHOT TAEMHHMIII
W MiJICTaBU BUHUKHEHHS MIPaB 1HTEJIEKTYaJIbHOT BJIACHOCTI HAa KOMEPIIHHY TAEMHUITIO; 2) MEperiK BiJIOMO-
CTEi, 10 HE MOXKYTh OyTH 3apaxoBaHi JI0 KOMEPI[IHHOT TaEMHUII; 3) 0XOpOHA KOMEPIIIHOT TAEMHHUII Opra-
HaMH JIep’KaBHOI BJIaIH i OpraHaMH MiCIIEBOTO CaMOBPSITyBaHHS, & TAKOXK YCTaHOBJICHHS BiJIIOBITaTbHOCTI
3a3HaYCHUX OpPTaHiB 3a il HeNmpaBOMipHE PO3TOJIOIICHHS a00 BUKOpUCTaHHS Tomlo [16, c. 180].

3) Bigomocri, siki MOXKYTh cTAaHOBUTH O0aHKiIBChbKY TaeMHHIIO (4. 1 m. 5 cT. 162 KIIK).

BinmosimHo 10 cT. 60 3akony Ykpainu «I1po 0aHkH 1 0aHKIBCBKY JiSUTBHICTEY, OAHKIBChKA TAEMHHMIIS — 1€
1H(bOpMaIIis OO0 isTTbHOCTI Ta (DIHAHCOBOTO CTaHY KIIIEHTA, SIKa cTaja BiIOMOI 0aHKy Yy mpolieci 00cayro-
BYBaHHS KJIIEHTA Ta B3aEMOBIJTHOCHH 3 HUM a00 CTaJia BiJOMOIO TPETiM 0co0aM MpH HaJaHHI MOCIYT OaHKY
a00 BUKOHAHHI (DYHKIIIH, BU3HAYCHUX 3aKOHOM, a TaKOXK BH3HAueHa y IIiii cTaTTi iH(opMarllis npo GaHK €
0aHKIBCHKOIO TAEMHUILICIO

BaHKIBCHKOIO TAEMHHMIICIO, 30KPEMa, €: BIZIOMOCTI PO OaHKIBChKI paXyHKH KJIIEHTIB, y TOMY YHCIII KOpec-
MOHJICHTCHKI paxyHKu OaHkiB y HarionansHOMy OaHKy Ykpainu; iH(GopMalis mpo omepariii, IpoBeIeHI Ha
KOPHUCTb YH 32 JIOPYUCHHSM KJII€HTa, BAMHEHI HUM MPaBOYHMHH; (HIHAHCOBO-CKOHOMIYHHI CTaH KJIIEHTIB; iH-
(hopmaitist ipo opraHizallito Ta 3iHCHEHHs OXOPOHHU OaHKY Ta 0Ci0, ki epeOyBatoTh y IPUMIIIICHHAX OaHKY;
iH(pOpMallis TIPO OpraHi3aliifHO-IPABOBY CTPYKTYPY IOPUIMYHOT OCOOH - KITI€HTA, ii KepIBHUKIB, HAITPSIMH
JUSUTBHOCTI; BITOMOCTI CTOCOBHO KOMEPIIHHOT JiSUTBHOCTI KIIIEHTIB UM KOMEPIIIHHOT TAEMHHUIII, OYIb-SKOTO
MPOEKTY, BUHAXO/IIB, 3pa3KiB MPOAYKIIT Ta 1HIIA KOMepIliiHa iH(opMarllis; iHGopMarllis o0 3BITHOCTI 10
OKpeMOMY 0aHKYy, 32 BUHITKOM Ti€i, 1[0 MiJsrae onyOaiKyBaHHIO; KOJH, 110 BUKOPUCTOBYIOTHCS OaHKaMH
JUTS 3aXUCTy iHopMarlii; iHpopmaltis npo GizudHy ocoly, ssKka Mae HaMip YKJIACTH JIOTOBIp MPO CITOKUBUHI
KPEJIUT, OTPUMaHAa ITiJ Yac OLIHKH 11 KPEIUTOCIIPOMOKHOCTI; iH(hOpMAaIlis IPO OPTaHi3alilo Ta 3A1HCHEHHS
IHKacarllil KoITiB Ta/abo MmepeBe3eHHs BAFOTHUX IIIHHOCTEH To1mo [17].

[Mopsimok Ta yMOBH PO3KPUTTSI OAHKIBCHKOT TAEMHHIII IPABOOXOPOHHIM OpraHaM PEerIaMEHTYEThCS I1. 3
4. 1 ¢T. 62 3Y «IIpo 6aHkH Ta OaHKIBCHKY JiSUTBHICTBY, BIMOBIIHO 10 K0T iH(POPMAITis MO0 OPHUINIHHUX Ta
(bi3n4HUX 0¢i0, 0 CTAHOBUTH OaHKIBCHKY TAEMHUIIIO, PO3KPUBAECTHCS OAaHKAMU IIPABOOXOPOHHUM OpraHaM
(30kpemMa, opranam mpokyparypu Yipainu, Ciryx0u O0e3nekn Ykpainu, [ep:kaBHOMY OIOpO pO3CITiTyBaHb,
opranam HarionaneHoi momimii Yipainu, HanionansHOMY aHTHKOpYHIiHHOMY OOpO YKpaiHH TOIIO), - Ha
IXHi 3aIUTH MO0 OaHKIBCHKUX PaXyHKIB KITI€HTIB Ta ONEpAIlii, IPOBEJICHUX HA KOPUCTH UM 33 TOPYICHHIM
KIIIEHTA, Y TOMY YHCIIi omepariid 6e3 BiIKPHUTTS PaxyHKIB, a caMe BiJOMOCTI Ha KOHKPETHO BU3HAYCHY JaTy
a00 32 KOHKPETHUH MPOMIXKOK Yacy Ta CTOCOBHO KOHKPETHOI FOPHIUYHOI ab0 (i3muHOi 0codu, (izmaHOol
0co0U - MiIIPUEMIS TIPO: HASIBHICTH PaXyHKIB, HOMEPH PaxyHKIB, 3aJTUIIOK KOIITIB Ha paxyHKaX, Omeparii
CIIMCAHHA 3 PaXyHKIB Ta/ab0 3apaxyBaHHs Ha paxXyHKH, IPH3HAUYCHHS IUIATCXKY, IAeHTH(IKAIIHI TaHi KOH-
TparenTa (s Gi3mgHUX 0OCiO - Mpi3BHIIE, iM’s Ta 1O OaTHKOBI, 1NEHTU(IKAIHHIA HOMEp IUIATHUKA MO/IaT-
Ky; JUIs IOPUANYIHUX OCi0 - MOBHE HAWMEHYBaHHS, iTeHTH(IKAITHUI KO y € AMHOMY JEpiKaBHOMY PEECTpi
FOPHIUNYHEX 0Ci0, (pi3UIHUX 0Ci0 - MIANPHEMIIIB Ta TPOMAICEKUX (POPMYBaHb), HOMEP PaxXyHKY KOHTpareHTa
Ta Koz OaHKy KoHTparenTa [17].
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3 ypaxyBaHHSM 3a3HAYCHOTO, IiIOYH 3a AHAJIOTIEIO 3a3HAYEHOI HOPMH IIPOMOHYEMO BCTAHOBUTH 00OB’sI-
30K JIJIsl Cy0’€KTIB — BOJIOJUIBIIIB (PO3IMOPSTHUKIB) pedei i JOKyMEHTIB 32 MMUChbMOBOK BHMOTOKO CTOPOHHU
oOBuHYBaveHHs B mopsaky cT. 93 KIIK HagaBatu HasBHY Y HAX 1HGOPMAIIIFO 1010 FOPUAMIHUX Ta (PI3UIHUX
oci0, Bu3HaueHy y 1.3 4.1 cT. 62 3V «[Ipo 6aHkH Ta OAHKIBCHKY JTiSUTBHICTBY.

4) TIlepconanbHni 7aHi 0codu, M0 3HAXOAATHCS Y 0a3i MePCOHAJBLHUX JTaHUX, IKA 3HAXOAUTHCH Y
BOJIOIb LS MepcoHaNbHUX JanuX (4. 1 m. 8 ct. 162 KIIK).

Po3rnsmatoun nane nuTaHHs, JOMUTEHO 3BEPHYTHUCH 10 MOHATS, 0 Bu3HaueHi y 3Y «lIpo 3axucT mepco-
HaJBHUX MaHuX». OTKe BIAMOBIIHO 10 IPHUIIHCIB 3a3HAYEHOTO 3aKOHY BOJOILIBIIEM TIEPCOHATBHAX JaHUX €
(iznmuHa ab0 OpUANYHA 0c00a, SIKa BU3HAYA€E METy 0OpOOKH MEPCOHATBHUX JaHUX, BCTAHOBIIOE CKIIAJI ITUX
JAHHUX Ta TIPOIETypH X 0OPOOKH, SKIIO 1HIIIe HE BU3HAYCHO 3aKOHOM.

Po3nopsiiHuKOM NepcoHabHUX JIaHKUX € (Di3uuHa YH FOpHUIMYHA 0c00a, SIKii BOJIOIIBIIEM MEPCOHATBHUX
JaHuX ab0 3aKOHOM HaJIaHO MPaBo OOPOOIISATH I1i JaH1 BiJ IMEHI BOJIOMUIBIIS.

3TiIHO 31 CTATTErO 4 BOTO 3aKOHY BOJIOAUIBIIEM YK POMOPSTHUKOM 0a3H MEePCOHATLHUX JaHUX MOXKYTh
OyTH MiJIPUEMCTBA, YCTAHOBH 1 OpraHizarii ycix ()opM BIACHOCTI, OpraHH JICP:KaBU BIIaJIU YU OPTaHU Mic-
[IEBOTO CAMOBPSITyBaHHSI, IKi OOpOOJISFOTh MEPCOHANIBHI JIaH1 BIAMOBIIHO JI0 3aKOHY. AJIe SIKIIIO BOJIOITBIIEM
0a3u MepcoHANBHUX JaHUX € OpraH Jep)KaBHOI BIATU YW OpraH MICIIEBOTO CaMOBPSIYBAaHHS, TO PO3IIO-
PAAHUKOM 0a3W MEePCOHANBHUX JIAHUX, KPIM [IUX OpraHiB, MOXe OyTH JIUINE MiIIPUEMCTBO JICpPKaBHOT a00
KOMYHaJIbHOT (hOpPMH BIIACHOCTI, 1[0 HAJICKUTH J0 ChepH YIIPABIIHHS [IEOTO OPTaHYy.

Cy0’€eKT nIepCcOHANBHHX NaHUX — (hi3myHa 0co0a, MepCoHaNbHI JIaH1 SIKOT 00POOIISIFOTHCS.

baza nmepconaibHUX MaHUX — IMEHOBaHA CYKYITHICTh YHOPSIKOBAHUX IIEPCOHATIBHUX JAHHUX B €IEKTPO-
HHI (opmi Ta/abo y Gopmi KapToTek niepcoHanbHuX aanuX [18]. ToOTo 6a3a nmepcoHaNIbHUX NaHUX € YIIO-
PAKOBAHOK CYKYITHICTIO JIOTIYHO IMOB’SI3aHUX JAaHUX MPO (I3MYHUX 0Ci0, sIKi 30epiraroThesi Ta 00poOIIs-
FOTHCS BIIMTOBITHAM MPOTPaMHUM 3a0€3MCUCHHSIM, € 023010 MEPCOHANBHUX JaHUX B CIIEKTPOHHIN (hopMmi; sKi
30epiraroThcs Ta OOPOOIISIOTHCS HA MANICPOBHUX HOCISAX 1HPOpMaIlii, € 023010 IEPCOHATBHUX JaHUX Y (opmi
kaprotek [4, c. 131].

Bu3HayeHHST TIOHATTS «MIEPCOHATIBHI JIaH1» HABOJUTHCSA B a03all 8 CT. 2 1bOro 3akoHy, BIAMOBITHO 10
SIKOTO MEePCOHAILHUMHU JIAHUMHU € BIJIOMOCTI YH CYKYITHICTh BiIOMOCTEH Tpo (Qi3uvHy 0co0y, ska igeHTHdi-
KOBaHa a00 MOke OyTH KOHKPETHO ieHTH()IKOBaHA.

BonHouac y po3’sicHeHHSIX MiHicTepcTBa IOCTHINT YKpaiHU 3a3HAYAETHCS, 110 3aKOHOJIABCTBOM YKpaiHU
HE BCTAHOBJICHO 1 HE MOXKe OYTH BCTAHOBIICHO YITKOTO MEPETIKy BijoMocTel Mpo (hizuuHy 0co0y, sKi € mep-
COHAJTHAMH JaHUMH, 31151 MOKIIMBOCTI 3aCTOCYBAaHHS MOJOKCHD 3aKOHY 10 PI3HOMaHITHHX CHUTYyalii, B
TOMY YHCIII TTPH 00pOOIIi IEPCOHATBHUX JaHUX B iH(QOpMAIIHUX (aBTOMATH30BaHKX) 0a3ax Ta KapTOTEKax
MEPCOHAITBHIX AaHUX, [0 MOKYTh BUHUKHYTH Y MailOyTHbOMY, Y 3B’SI3KY 31 3MIHOIO B TEXHOJIOT19HIH, COIIi-
aJbHIN, EKOHOMIYHIH Ta IHIIKX cepax CyCHiIbHOTOo KUTTS [19]. AHaNI3 HAyKOBUX Tpallh Ta iH(GopMariii, 1o
MICTHTBCS Y BIIKPHTHUX JDKEPEIax, T03BOJIIE TIMTH BUCHOBKY, IO J0 NMEPCOHANBHUX JAHUX CII BiIHECTH
TaKi BIJOMOCTI: iJleHTH(IKaIIAHI JaHi (Mpi3BUINE, iM’s1, M0 OATHKOBI, JaTa HApOPKEHHSI, aapeca, TenedoH
TOII0); MACMOPTHI JaHi; 0COOUCTI BiTOMOCTI (BIiK, CTaTh, CiIMEHHMI cTaH ToINO); IP-aapeca; oOmuyys; Bij-
OWTKH TaNbIiB, a00 TMOYEpPK; HOMEpU OAHKIBCHKHX KapTOK; HHU(POBa iMCHTUYHICTh (LMU(POBHUU MiANMKUC)
CKJIaz ciM’T; oCBiTa; Mpodecis; )KUTIOBI YMOBH; CIIOCIO JKUTTS; )HUTTERI IHTEPECH Ta 3aXOIJICHHS; CIIOKUBYI
3BUUKH; (hiHaHCOBA iH(OpMaIlis; iHPOpMaIlis PO PACOBE, CTHIYHE TTOXO/PKEHHS Ta HAI[IOHATBHICTh; BIJIOMO-
CTi, IO CTOCYIOTHCS MOJITHYHUX, CBITOIVISTHAX Ta PEIITIHHAX MEePEKOHAHb; BIJIOMOCTI PO YWICHCTBO B MO~
JITHYHUX TApTisX, MpodCijkax, peyirifHux abo rpoMaICbKUX OpraHi3allisx; BIIOMOCTI PO CTaH 30POB’s
1 cTaTeBe KUTTS; TCHETHYHI 1 010MEeTPHYHI JIaHi; MicIle 3HAXO/PKEHHS Ta IUISIXH MIepPeCyBaHHs 0COOH TOIIO.

Jlo muTaHHS TOMYCTUMOCTI PO3KPHUTTS BiOMOCTeii, 110 CTAHOBJISITH OXOPOHIOBAHY 3aKOHOM Ta-
€MHMIIO, AKi MOKYTh OyTH HajJlaHi HA MMCbMOBY BUMOI'Y CTOPOHH OOBMHYBAaYeHHS B NOPSIAKY cT. 93
KIIK.

Mu 3romi 3 TBepmkerHsM O.K. Tyraposa, SKUM CITyIITHO 3a3HAYAETHCS, 10 BAXKIMBUM MOKA3HUKOM CTa-
HY 3aXHUIIEHOCTI IHTEPECIB 0COOH, CYCIIBCTBA 1 EpKaBU € CTYIICHb 3a0e3MeUeHHsT OXOPOHH 1H(pOpMAIIii,
JIOCTYI JIO sIKO1 OOMEKEHO 3 METOIO 3aXHCTy IpaB i 3aKOHHHX IHTEpeciB Cy0’€KTiB IpaBa Ha TAEMHUIIIO.
3abe3mneueHHs TaK0I OXOPOHU 3MIHCHIOETHCS SIK TEXHIYHUMH, TaK 1 IPAaBOBUMH 3aX0AaMHU, III0 30CEPEDKCHI B
HOPMAaTHBHUX MPUIHCAX YHHHOTO BITYU3HSIHOTO 3aKOHOAABCTBA [2, ¢. 223]. [Ipu 11boMy BBaska€Mo, IO Ha-
JaHHS MOXKJIMBOCTI CTOPOH1 00BUHYBaueHHA B nopsaky cT. 93 KIIK 3aiiicHioBaTi BUuTpeOyBaHHs BigoMocTel
BHIIIE3a3HAUEHOT KaTeTopii, sIKi 30epiraroThCs y 3a3HaUCHUX CY0’ €KTIB — BOJIOAUIBIIIB (PO3MOPSTHUKIB) pedeit
1 JOKyMEHTIB HiSIKUM YHHOM HE MOXKYTbh BIUIMHYTH Ha CTYIIITh 3aXHIIEHOCTI OXOPOHU iH(pOpMaIii, JocTyn
1o sikoi oOMesxeHo. Hama mo3uitisi o0rpyHTOBYETBCS SIK IPABOBOIO TOKTPHHOKO, TaK i 3aKOHOIABUYO 3aKpi-
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IJICHOIO TapaHTIEr0 JIePiKaBH 010 OXOPOHH BiIIOBITHOT iH(POpMAITii, sika 3a0e3MeuyeThCsT HEJIOMY CTUMICTEO
PO3TOJIONICHHS BIJIOMOCTEH JIOCYIOBOTO PO3CIiIyBaHHA. Tak, B OPUIAWYHIN JIITEpaTypi 3yCTPIUAEThCS Take
TOHSTTS SIK «IpOQeciiiHa TAEMHUI, T IKAM PO3YMIEThCS y3araJlbHeHa Ha3Ba BiioMOCTel (IepeBakHO
3 OOMEKEHHM JIOCTYIIOM), IKHMH BOJIOJIiE 0c00a y 3B’S3Ky 31 3IHCHEHHAM HEro MpodeciiHol TisIIbHOCTI 1
PO3TOJIONICHHS SKUX 3200poHeH0. Jlo oHi€eT 3 BB MpodeciiHUi TAEMHHUIIB CITIJT BIAHECTH ¥ CIIIYy TaeM-
auio [20, c. 21]. 3a TBepmkenHsaM [puza O.B. ciigua TaeMHUIS — 1€ BIZIOMOCTI, SIKi CTaJIA BiIOMI CJTiT90-
My Ta IHIIMM YYaCHUKaMH TPOIIeCy MPH 3AIMCHEHHI KPUMIHATLHOTO MTPOBA/DKEHHS, B TOMY YHCIII IUISIXOM
IJIACHUX 1 HETJIACHUX TTOIIYKOBHX, PO3BIIyBaJIbHUX Ta KOHTPPO3BiyBaJbHHUX 3aX0/iB, TPU BUKOHAHHI HUMHU
CBOIX mpodeciiftHnX 00O0B’SI3KIB, Ta PO3TOJOIICHHS SKUX MOYKE 3aBJIaTH IIKOJW CaMOMY IPOBA/KCHHIO
YH CTBOPHUTH 3arpo3y JKUTTIO Ta/abo0 3M0pOB’I0 JMIOOMHU i TpomazsarHa. OO0B’SI30K HE PO3TONONIYBATH
BIJIOMOCTI, BITHECEHI JIO CITIT401 TAEMHHIII, TOKJIQJTA€THCSI HA YYACHHUKIB KPHUMIHAJIBHOTO MPOBAKCHHS, K1
YIOBHOB)XEHI 3JIIHCHIOBATH JTIOCY/IOBE PO3CIIITyBaHHS (CIIIYHIA, MPOKYPOP), & TAKOK CIITIOTO CY/ITIO ITi]T
9ac po3rISIAYy MUTAHHS PO 3aCTOCOBYBAHHS 3aXO0/iB 3a0€3MeUeHHS KPUMIHATIBHOTO MTPOBAKEHHS, B T.4. IPU
o0OpaHHI 3aMmo01KHUX 3aX0I1B, CAHKI[IOHYBaHHI OOIIYKY, PO3IJISII CKapr Ha pillieHHs, Jii 9 Oe3isUTbHICTb
cITiIoro abo MpoKypopa migdac jocynooro posciigyBanus (ct. 303 KIIK Vkpainn) [20, c. 54-55]. Ha
3aKOHOJIAaBYOMY PIBHI OXOPOHA BIJIOMOCTEH JOCYIOBOIO PO3CIiyBaHHS B YaCTHHI HEIMOMYCTHMOCTI iX po3-
TOJIOIIEHHS 3a0e311euyeThCsl i HOpMaM¥ KpUMIHAJIBHOTO Ta KPUMiHAIBHOTO MPOIIECYATbHOTO 3aKOHOIaBCTBA
VYkpainu, 30kpema cT. 222 KIIK (HemomycTimicTh po3royiomieHHs BiIOMOCTEH JTOCYIOBOTO PO3CIIiTyBaHHS)
ta cT. 387 KK (Po3rosomnieHHs JaHUX OMepaTiBHO-PO3IIYKOBOI JiSUTBHOCTI, TOCYJIOBOTO PO3CIIiTyBaHHs). 3
HaBEJICHOTO BUILJIMBAE, IO CJI1TYMIA TTOBUHEH SIK caM 30epiratv ciiidy TAEMHUIIIO, TaK 1 BUMAaraTi 30epekeH-
Hsl TAEMHUII TOCYIOBOTO PO3CIIiAyBaHHSI BiJl IHIINX YYACHUKIB KPUMIiHAJIBHOTO MpoBajpkeHHs [20, ¢. 60].

TakuM 9MHOM, BBKAEMO, IO PO3KPHUTTS BIIOMOCTEH, 1[0 CTAHOBISATH OXOPOHIOBAHY 3aKOHOM Ta€MHU-
110, TIPY BHKOHAHHI MIICHMOBOi BUMOTH CTOPOHM OOBHHYBadeHHs, HajaHOi mopsiaky cT. 93 KIIK - miskum
YHHOM HE MOKE BIUTHHYTH Ha CTYIIITh 3aXUIIEHOCTI OXOPOHIOBAHOI 3aKOHOM TaeMHHUIII. J{J1s1 3a0e3meueHHs
3aKOHHOCTI MPOBEICHHS MPOLECYANBHUX Iii i 9ac TOCYIOBOTO PO3CIiTyBaHHS Ta 3 METOIO 3al00iraHHs
MOXKITBHX TIPOIECYaTbHUX 3IIOBKHBaHb, HA HAIIy AYMKY, PIICHHS CIITUOTO PO BUTPeOyBaHHS pedei i
JOKYMEHTIB, III0 MICTSTh OXOPOHIOBAaHY 3aKOHOM Ta€MHUITIO TOBUHHO OYTH ITOTOKEHO 3 IIPOKYPOPOM, SIKHI
BigmoBigHo 1m0 cT. 36 KIIK 3mificHIOe HaIsA 3a JOAEPKAHHSIM 3aKOHIB ITiJ Yac MPOBEACHHS JOCYIOBOTO
pO3CIiayBaHHsS Y (OpMi MPOIECYaThHOTO KePIBHHUIITBA.

BucHoBku. YpaxoByiloun 3a3HaueHE, BHUAAETHCS, MO MPABWIBHUM IUITXOM PO3B’S3aHHS OKPECICHHX
pobieM e ynockoHaseHHs penakiii ¢t. 93 KIIK Ykpainu, nepenbaduBiim, mo:

1) Ui opraHiB Jep)KaBHOI BIIAIM, IHIIHX ICPKABHUX OpPraHiB, OPTaHIB MICIIEBOTO CAMOBPSTyBaHHS,
opraniB Biajgu ABTOHOMHOI PecryOmiku Kpum, iHIIHUX cy0’€KTiB, 10 3MIHCHIOIOTH BJIaHI yIPaBIiHCHKI
(GYHKIIT BIAMOBITHO 0 3aKOHONABCTBA Ta PIIICHHS SKUX € 000B’S3KOBHMH TSI BUKOHAHHS; IOPHIMIHHX
0ci0, mo (iHAHCYIOTHCS 3 JEPKABHOTO, MICIIEBUX OFOKETIB, OrOkeTy ABTOHOMHOI PecryOmiku Kprim;
0ci0, sIKi BUKOHYIOTh JICJIETOBaHI TOBHOBA)KCHHS Cy0’ €KTIB BIIaJHUX MTOBHOBAYKCHD 3T1/THO 13 3aKOHOM YH JI0-
TOBOPOM, BKJIFOYAIOUX HAllaHHS OCBITHIX, O3[JOPOBYHX, COLiaTbHUX a00 IHIHX JEPKABHUX MOCIYT, — ITUCH-
MOBa BUMOT'a CTOPOHH OOBHHYBA4YEHHS IIOA0 BUTPeOyBaHHS pedci 1 JoKyMeHTIB B mopsaky cT. 93 KIIK e
000B’SI3KOBOO JIs1 BHKOHAHHST;

2) pedi i JOKYMEHTH, SIKi 30€piraloThCsl y 3a3Ha4CHUX CyO’€KTIB Ta sKi BIINOBIIHO 10 ILI. 2, 4, 5, 8
4. 1 ct. 162 KIIK MIcTSITh OXOpOHIOBaHY 3aKOHOM TA€MHHUIIIO, & CaMe: BIJIOMOCTI, SIKi MOXXYTh CTAaHOBUTH
JIIKApPChKy TAEMHUITIO; KOH(DIiIeH TIiHA iH(OopMallisl, 30KpemMa Taka, [0 MICTUTh KOMEPIIHHY TAEMHUIIIO; Bi-
JIOMOCTI, sIKi CTAHOBJISITh OaHKIBCHKY TAaEMHUIIIO, BU3HA4YeHY 1. 3 4. 1 cT. 62 3Y «IIpo OaHku Ta GaHKIBCHKY
JISUTBHICTEY; IEPCOHANBHI TaHi 0COOM, 110 3HAXOATHCS y 0a3i IepCOHATbHUX TaHUX, sIKa 3HAXOIUTHCS Y BO-
JIOALIBIIS IEPCOHATBHUX TAHUX, - MOXKYTh OyTH BUTpeOyBaHI CTOPOHOIO OOBHHYBaUCHHS 32 BMOTHBOBAHOIO
[IOCTAHOBOIO MPOKYpOpa abo MMOCTAHOBOIO CJIiTIOT0, IIOTOIKEHOT 3 IPOKYPOPOM;

3) iHmi pedi i JOKYMEHTH, SIKi HE MICTSITh OXOPOHIOBaHY 3aKOHOM TAa€MHHUIIFO Ta SIKi 30€piraroThCs y
3a3HAYCHHX CY0 €KTIB, - MOXKYTh OyTH BUTpeOyBaHi CTOPOHOIO OOBHHYBauCHHS 32 BMOTUBOBAHOIO IIOCTAHO-
BOIO CJTiq90r0 ab0 mpoKypopa 3 noTpuManHsaM BuMmor c1. 110 KIIK.

Cnuncok BUKOPUCTaHUX OKepen:

1. Kup6ar’es O.0. docTtyn o iHpopmauiiHux pecypciB npu dikcauii NpaBonopyLlleHb Y iH-
dopmaLinHin cdepi: npobnemartrka Ta MMOBIPHI LWNAXW BUpiLLeHHs. T33 Teopis i npakmu-
Ka topuduyHoI 8idrosidanbHOCMIi 3a rpaesoropyweHHs 8 iHghopmauitHiti cgbepi: MaTepianu
HayKOBO-NPakTU4HOT KoHdepeHuii / 08 yepsHs 2016 p., M. Kuis / YnopsagH.: B.M. ®ypalues,
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Moua B.B. TeopeTuko-meTo10J10Ti4Hi 3aca/ i1 BUKOPUCTAHHSA KPUMIHAJBLHOIO aHAJI3Y onepaTuB-
HUMH NiIpo3i1aMHi NPABOOXOPOHHUX OPraHiB YKpaiHu.

VY crarTi J0CHIIKYIOThCS TOHATTSI, 3MICT Ta CyTHICTb MOMILEHCHKOI AiIbHOCTI, KEPOBAHOI PO3BiTyBaJIb-
HOIO aHATITUKOIO. Bi3HauaeThes CKIIAQAHICTD epekafy TepMiHy «intelligence» Ta pizHi mo3umii HAyKOBIiB
3 IPUBOJY MEpeKaay MoB’si3aHoro 3 HUM TepMminy «ILP» (Intelligence-Led Policing). OxpecntoeTsbes posib
KPUMIHAJIHOTO aHaJli3y, JOMOBHEHOTO KPUMIHATIBHOIO PO3BIKOI0, Y IPOTUAIL 3T0UHHHOCTI. Bu3HauatoTbes
0COONMBOCTI B3aeMOJii OMEPATUBHUX MiJPO3/ALTIB MPABOOXOPOHHUX OPraHiB 3 MiAPO3iTaMHU KpUMiHATb-
HOTO aHai3y, AKi 3yMOBJICHI B MEPIIy Yepry TUM, L0 ONEPAaTUBHO-PO3IIYKOBA AiSUIBHICTh € B OUIBIIOCTI
BUMAJIKIB HEMIACHOI0. TaKkoxk MiIKPECIIOEThCS, 10 CHIBIpals MiX BKa3aHUMHU MiJPO3IiIaMH BiOyBa€eThCs
37e01IBIIOTO B paMKaX KPUMIHATBHOTO PO3BiyBaIbHOTO aHAMI3Y.

B ILP-mozeni came onepaTnBHO-aHANITHYHA iH(OpMaLis € MiICTaBOO ATl IPOBEACHHS OIepalliii uu po3-
CJilyBaHb, a HE HaBNaKu. B 3a3HaueH il MojeNi MoMieHChKOI NiTIbHOCTI MPOAYKTH KPUMIHAJILHOTO aHATI3y
CJIyTYIOTh JUISL BU3HAUCHHS CTPATETIYHUX Ta ONEPATUBHUX IIiNei B MpoTuAii 3nmounHHOCTI. Lle, B cBOIO uep-
Ty, Beie A0 €(pEeKTUBHILIIOrO PO3MOAITY PeCypCiB MIPAaBOOXOPOHHUX OpraHiB. BUKOpHUCTaHHS KPUMIHATIBHOTO
aHaJi3y B OpraHizarii JisIbHOCTI MOMIL] crpusie 301IBIIEHHIO TPOAKTUBHOTO KOMIIOHEHTY, 3aCHOBAHOTO Ha
BHCHOBKAX MPO aHaJi3 TeHACHIIN Ta 3aKOHOMIPHOCTEH, sIKi 11eHTU(IKYIOThCS B 3JIOUMHHOMY CEpPEIOBHILIL.
[Tpu TakoMy miAXo/i BAAE€THCS BXKUTH BUACHUX Ta JI€BHUX 3aXOJiB AJISI IPUITHHEHHS 3I0YMHHUX NPOSIBIB 200
CYTT€BO MOM’SIKIIUTHU iX Hachiaku. KpumiHambHUI aHANI3 CIPSIMOBAHUH HA MIATPUMKY €(EKTUBHOI IPaBO-
3aCTOCOBYOI AiSIBHOCTI. Pe3ynbraTu KpUMiHAIBHOTO aHaMmi3y (OPMYIOTh HMiAIPYHTS UL OpraHizaliil Jisib-
HOCTI TOMIii, KEpOBAaHOI PO3BiAYBaIBHOIO aHAMITHKOI0. TOOTO, MPOTYKTH KPUMIHAIBHOTO AHANI3Y CIYyTY-
I0Th OCHOBOIO TTOOY/IOBH OpraHi3allii isuIbHOCTI MOJIIIi{ 32 HOBOIO (hitocodiero — mepexoay Bil peaKTUBHUX
METOJIIB AISUTBHOCTI MOMIIiT — peakiii Ha KpUMiHAIbHY MO0, 0 MPOAKTHBHUX — KOJIU JisSUTbHICT MOJIIIT
Kepy€eThCsl BUCHOBKAMH PO aHAJII3 3aKOHOMIPHOCTEH 1 TeHACHIIH, sSIKi 1ICHTU(IKYIOThCS Y KPUMiHAIEHOMY
cepenoBui. Takuii miAXiA JO3BOISIE BKUTH CBOEYACHHX 1 MIEBUX 3aXO[iB IOJ0 MPOOIeMU 4M CUTYaIii 3
HaMipoM yCyHyTH a00 MOM’SIKIITUTH i HAaCIiAKH.

B3aemonis criBpoOITHUKIB ONEPATUBHUX MiAPO3/UIIB Ta KPUMIHANBHUX aHATITHKIB Ma€ MEBHI 0co0nu-
BOCTI Ta BiA0yBa€eThCs 3ACOUTBIIOTO B paMKax KPHMiHAJILHOTO PO3BiTyBaJILHOTO aHAli3y. BasknuBum acmek-
TOM y e(EeKTHUBHill CIiBIIpaIli ONepaTUBHUX MPALiBHUKIB Ta KPUMIHAJIBHUX aHAIITHKIB € 3alPOBAKCHHS
crierianizalii 3a OKpEMUMH HampsIMKaMu poOOTH.

KirouoBi ciioBa: Monenb MOmNEHCHKOI TISUIBHOCTI, KEPOBAHOI PO3BiMYBANbHOIO AHANITHKOIO; KPHMi-
HAJIBHUN aHaNi3; KpUMIHAIBHUH PO3BiAYBaJBHUN aHANI3; KPUMiHAJIBHA PO3BiJKa; OTIEPATHBHI MiJPO3/ILIH.

Motsa V. Theoretical and methodological bases for the use of criminal analysis by operative units of
law enforcement agencies in Ukraine.

This article examines the concept, content and nature of intelligence-led policing. The role of criminal
analysis, supplemented by criminal intelligence, in countering crime is examined. The specifics of interaction
between operative units of law enforcement agencies and criminal analysis units are identified.

The model of police activity guided by intelligence analytics is currently the most suitable for overcoming
the existing challenges and threats in the field of fighting crime. ILP is a model of policing, according to
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which intelligence serves as the basis for conducting operations/investigations, and not vice versa. Criminal
analysis and criminal intelligence are key elements of the Intelligence-Led Policing (ILP).

The organization of police activities guided by ILP means the planning and management of police work
activities, thanks to which the products of criminal analysis serve as the basis for determining strategic
and operational goals in the field of preventing and stopping crime. This enables the effective allocation of
resources based on the areas of activity of individual offenders, organised crime groups and the criminal
environment as a whole.

Criminal analysis is aimed at supporting effective law enforcement activities. The results of criminal
analysis form the basis for the organization of police activities guided by intelligence analytics. That
is, the products of criminal analysis serve as the basis for building the organization of police activity
according to a new philosophy — a transition from reactive methods of police activity — reaction to
a criminal event, to proactive — when police activity is guided by conclusions about the analysis of
patterns and trends that are identified in the criminal environment. This approach allows you to take
timely and effective measures regarding a problem or situation with the intention of eliminating or
mitigating its consequences.

The interaction between employees of operative units and criminal analysts has certain features and takes
place mostly within the framework of criminal intelligence analysis. An important aspect in the effective
cooperation of operatives and criminal analysts is the introduction of specialization in certain areas of work.
Criminal analysis is aimed at supporting effective law enforcement activities. The results of criminal analysis
form the basis for the organization of police activities guided by intelligence analytics. That is, the products
of criminal analysis serve as the basis for building the organization of police activity according to a new
philosophy - a transition from reactive methods of police activity - reaction to a criminal event, to proactive
— when police activity is guided by conclusions about the analysis of patterns and trends that are identified
in the criminal environment. This approach allows you to take timely and effective measures regarding a
problem or situation with the intention of eliminating or mitigating its consequences.

The interaction between employees of operative units and criminal analysts has certain features and takes
place mostly within the framework of criminal intelligence analysis. An important aspect in the effective
cooperation of operatives and criminal analysts is the introduction of specialization in certain areas of work.

Key words: intelligence-led policing; criminal analysis; criminal intelligence analysis; criminal
intelligence; operative units.

IMocTanoBKa mMpodaeMH. Y Cy4aCHHX YMOBaX BUCOKOPO3BUHYTHX 1H(POPMALIHHUX TEXHOJIOTIH YCITIIIHA
Ta e(PEeKTUBHA isUTbHICT IIPABOOXOPOHHMX OPTaHiB IOAO MPOTHIIT 3IIOYMHHOCTI 3AJIC)KUTH Y TIEPITY Yepry
BiJ] iX CLIPOMOYKHOCTI Oy TH IPOAKTHBHUMHU, TOOTO IISITH HAa BUIIEPEIKCHHS Ta 3aM100IraHHs 3JI0YHHHUM TIPO-
siBaM. BUKOHaHHIO 11bOTO 3aBJIaHHS CIIPHUSIE BIPOBAKCHHS Y HaII KpalHi MOEI MOIIeHChKOT AIsITbHOCTI,
KEPOBaHOI PO3BIAYBAIBHOIO aHANITHKOIO, SIAPOM SIKOi € KPHUMiHAIBHIH aHai3.

HesBakarouu Ha TIeBHI yCITiXH Y BIIPOBADKCHHI B IPABOOXOPOHHY CUCTEMY YKpaiHU ITi€l MOJIeNi CTpuMy-
BaHHS 3JI0YMHHOCTI, 3aJIUIIAIOTHECS HEBPETYIILOBAHIMU ACSIKi MUTAHHS BUKOPUCTAHHS KPUMIHAJIBHOTO aHa-
T3y OMEepaTHBHUMH ITiPO3ALJIaMH TPABOOXOPOHHHUX OPTaHiB.

Cran gocaigxeHns: npodsemMu. OKpemi aceKTH BIPOBAPKEHHS MOEII MOMIIEHCHKOT TisITbHOCTI, Ke-
POBaHOI PO3BIMYBAIBFHOIO aHAIITHKOI, BHKOPHCTAHHS KPHUMIHAIBHOTO aHaJi3y, KpUMIHAJIBHOT PO3BIAKH Ta
X 3HAUCHHS [T OOPOTHOU 31 3MIOYHHHICTIO OYJIH IIPEIMETOM JOCTIHKEHHS TAKUX YUeHuX, sk O.€. Kopuctin
[1], dx. Kaptep (J.G. Carter) [3], C. @iminc (S.W. Phillips) [3], C. l'aitamuu (S.M. Gayadeen) [3], A.B. Mos-
qaH [4], 1.0. Iledries [5], B.A. Hekpacos [5], M.I. Bepoencekuii [5], Ix. Perkmipd (J.H. Ratcliffe) [7],
B. Mensnuk [8], B. Hexpacos [8], P.I. bnaryra [10], I.P. llunkapenxo [11].

VY ToM ke 4ac B 3a3HAYCHUX IPAIlIX HE PO3MIIIANUCS MUTAHHS, TIOB’S3aHi 3 0COOIUBOCTSIME B3a€MOJII1
MiAPO3/IITIB KPUMIHAIEHOTO aHAaJIi3y Ta OIePaTHBHUX ITiPO3/ILTIB IPAaBOOXOPOHHUX OpraHiB YKpaiHu y Ipo-
meci NpOTHIIT 3JIOYMHHOCTI.

Merta i 3aBraHHS 10CTiTKeHHsI. METOIO CTATTI € JOCHIPKSHHS TEOPETUIHNX Ta METOJOJIOTIYHUX 3aca]]
BHUKOPHCTAHHS KPUMIHAJIBHOTO aHAi3y OIEPATHBHUMH ITiAPO3/iIaMH IPAaBOOXOPOHHHX OPraHiB YKpaiHH.

st mocsarHeHHsI i€l MEeTH OTPIOHO BUKOHATH HACTYITHI 3aBJAHHS:

— BUSIBUTH TIOHSITTS, 3MICT Ta CYTHICTh MOJIEJI IMOJIIEHCHKOT JISTIbHOCTI, KEPOBAHOI PO3BIAYBAILHOIO
AQHAJIITUKOIO, 1 POJIi KPUMIHAIBHOTO aHaNi3y i KPUMIHAJIBHOI PO3BLAKH B 11l MOZIE CTPUMYBaHHS 37104MH-
HOCTI;

— BU3HAYUTHU OCOOIMBOCTI B3a€MOJII1 ONEpaTUBHUX MIAPO3AUIIB 3 MiAPO3aiIaMi KPUMIHAJIBHOTO aHaTi3Yy.
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HaykoBa HoBU3HA mociimkeHHsl. L[s cTaTTs € omHieo 3 mepmux cnpod MOCTIHKEHHS 0COOIHBOCTEH
B3a€MO/Iii CITiBPOOITHUKIB ONIEPATUBHUX IIAPO3ILTIB Ta MiIPO3ALTiB KPUMIHAIEHOTO aHAII3Y.

Buknax ocHoBHoro marepiaiy. J[oCniZHMKK Ta MPaBOOXOPOHHA JiTeparypa 3a3BUYail METONOJO-
IO MPaBOOXOPOHHOI MisUTBHOCTI PO3KPHBAIOTh HA OCHOBI IT'SITM MOAEJIEH MONILEHCHKOI TisUTBHOCTI: Tpa-
JMIiAHA ToJinelchka MisbHICTE (Traditional policing), conianbHO-Opi€EHTOBaHA TMOJIIEHCHKA JISUTBHICTD
(Community policing or Community-oriented policing), npo0ieMHO-OpiEHTOBaHA MOMILEHChKA AiSIIbHICTD
(Problem-oriented policing), kOMIT'IOTepHa CTaTUCTUYHA mMoiiueicbka AisbHICTE (Computer statistics
model (CompStat)) Ta noxniyeiicbka OisanbHICMb, Kepo8aHa po3sidysanbHol ananimuxoio (Intelligence-led
policing (ILP)) [1, c. 65].

KoxHa 3 iux mopeseil Mae pi3Hi CTpaTeriuHi i, CUJIbHI Ta c1abKi CTOPOHH, 1 PU OJHOYACHOMY BH-
KOPUCTaHHI BOHM MOXXYTh JONOBHIOBAaTH ofHa onHy. Hanpuknaz, ILP Bce uacTime 3acTOCOBY€ETbCS IS 3a-
Oe3redeHHs OLIBIII TICHOTO 3B’ 53Ky MIXK MOJIIEHCHKOIO JTISUTBHICTIO Ta MIiCIIEBUM HACEJICHHSIM, OCKIJIbKH IS
MOJIEJIb MPOIOHYE YiTKi MPOLIECH, MPOLEAYPHU KOMYHIKALil Ta CTPYKTYpH YIIpaBIiHHS Ui 300Dy, aHami3y 1
PO3MOBCIOMKEHHS JaHUX Ta iH(opMallii. [Hmii npuKiag — e KoJiu TpaauiiiiHa Mojiesb IpaBOOXOPOHHOT M-
SUTBHOCTI, B OCHOBI SIKOT JIEXKHTb pearyBaHHs, € IepeBaxkaiouolo, a ILP 3acToCcoBy€TbCs TINBKH IS TPOTHIIT
cepiio3Hill Ta OpraHizoBaHii 37I04MHHOCTI. 3araabHO0 03HAKOIO MIEPLINX YOTUPHOX BUIIE3raJaHIUX MOJEIIEH,
110 HalyacTille BBaXKA€ThCs CIa0KOI0 JIAHKOIO Y JisUIBHOCTI Cy4acHUX IPAaBOOXOPOHHUX OPTaHiB, € Opi€HTa-
11is1 Ha MICIIEB1 perioHu Ta 3arpo3u [2, c. 14].

Mopaenb nomineicbkoi AisNIbHOCTI, KEPOBaHOT PO3BiLYBaIbHOIO aHAIITUKOIO, HA Cy4aCHOMY €Tarli BBaXKa-
€TbCA HaOUIbII e(PEeKTUBHOIO, SIK 3 TOUKU 30pY MPOTUAIT 3IOYMHHOCTI, TaK 1 3 MO3ULIT HAHOUIBII pallioHAIb-
HOTO croco0y BUKOPUCTaHHA PECypcCiB MPaBOOXOPOHHMX opraHiB. [loenHyroun B co01 Halkpali 3700yTKH
THIITMX MOJIENEeH MOoJinelchkol MismbHOCTI, ILP € HallOuIbI MPUCTOCOBAHOO /IO MOAONIAHHS ICHYIOUHX BU-
KIIMKIB 1 3arpo3 y cdepi 60poThOu 31 3704UHHICTIO.

Sk Bka3ye A. MoBuaH, mocunarouuch Ha jociimpkenHs BueHux Jx. Kaprepa, C. @ininca i M. T'aitanuna,
ILP € Mozesuto nomiiuelchKoi AiIbHOCTI, 3T1HO 3 KO0 OlepaTuBHO-aHaIiTH4HA iH(opMais (intelligence)
CJIYTY€ MiICTAaBOIO JUIs IPOBECHHS ONepalliii/po3ciiayBaHb, a He HaBMaku. L{g Moaenb J03BOIIs€ 3MEHIITUTH
MarepiajibHi BUTPATH, 3HU3UTHU PiBEHB 3II0YMHHOCTI, 320€31eYnTH O1TbII BUCOKUHN piBEHb Oe3MeKH 0C000BO-
ro ckiany [3, c. 435; 4, c. 18].

VY 3B’s3Ky 3 TUM, 110 TepMiH «intelligence» € HalO1IbII 3aIUTyTAHUM 1 HEOJTHO3HAYHUM y cdepi Kpu-
MIHQJIBHOTO aHaJi3y, cepel HayKOBLIB BUHHMKJIU Pi3HI MO3ULII 3 MpUBOAY Nepeknany TepMminy «ILPy».
Tak, neski aBTOpPH MPOMOHYIOTh HA3UBATH 1i MOMIIEHCHKOIO TisJIbHICTIO, KEPOBAHOIO aHANITUKOIO [4],
YU MOJIUEHCHKOI0 TisbHICTIO, KEPOBAHOI PO3BiAYBAJIBHOI aHAJIITHKOK [5], Ta HABITh, MepeKIaaao-
YU POCIMCHKOIO, HA3UBAIOTH MOJIIEHCHKOIO JisIBHICTIO HA OCHOBI ONEPAaTHMBHUX JaHUX Ta iHGOpMaIii
(ITAOAD) [2].

MixHapoHa acolianis KpUMiHAJIBHUX aHAJTITUKIB 3a3Hadae, 10 K IMEHHUK TepMiH «intelligence»
KJIACHYHO BUKOPHUCTOBYETHCS IS ONMUCY iH(POpMaLlii Mpo BOpoTa, sKa 3a3BUYail OTPUMYETHCS TAEMHO,
10 TTOPOXKY€E TEPMiHU «BIHCHKOBA PO3BiAKa», «KpUMiHAIbHA PO3BIIKA» Ta «PO3BIIyBalIbHUM aHANI3M.
B ocTanHi poku JesKi aBTOpU HamMarajaucst BU3Ha4uTH «intelligence» sik Oyap-sKy iH(pOpMaIlito, 110 Mae
OTEepaTUBHY LIHHICTb, SIK MPOAYKT, a HEe JpKepeo aHamizy. Aine MiXHapOJHOIO acolialli€lo KpUMiHalb-
HUX aHaJlITUKIB OJHO3HAYHO BIAKUJAETHCA YABICHHS PO Te, o «intelligence» € sikorock BUIOIO hop-
MOIO «iH(popMalii» Ta MOICHIOETHCA, 0 MOHATTS «iH(OpMaIlis» BHKOPUCTOBYETHCS IS TTO3HAUYCHHS
MpoaHaTi30BaHMUX JaHUX, a «intelligence» € cnenianizoBaHo1o, aje HE BXIUBIMIOW (Gopmoro iHdopma-
uii [6, c. 2].

3 nux no3umiid «intelligence» — e crnenianizoBana ¢opma iHPOpMaIlii, sika BUHUKAE 3 TPOaHaJi30Ba-
HUX ONEPATHBHUX JaHUX, 3/I00yTHX TaEMHO. Take BU3HAYCHHS KOPEIOETHCS 3 MOJaHUM BHIIE PO3YMiHHIM
«intelligence» sk onepaTuBHO-aHATITUYHO]I iH(OPMAIIi].

3a BuzHaueHHsM Jx. Petxmidda, Intelligence-Led Policing — e Gi3Hec-MoeTb 1 ynpaBiliHCbKa Gi10co-
bis, ae ananiz Oanux i KpUMIHATLHA PO36IOKA € KA0U08UMU IS 00’ €KTUBHOI CUCTEMH MPUHHSTTS PillleHb,
sIKa CIIPUSIE 3HIDKCHHIO PIBHS 3I0YMHHOCTI Ta 3MEHIIEHHIO MPO0OJIeM, IX MPUITHHEHHIO 1 MONEPEeKEHHIO SIK 32
JIONIOMOTOI0 CTPATETiuHOTO YIpaBIiHHA, TaK 1 €(EeKTUBHUX CTPATErii MPaBOOXOPOHHUX 3aXO/iB, HALLIEHUX
Ha 3JIICHUX MPABOMOPYIIHUKIB Ta MPAaBOMOPYIIHHUKIB-PELUANBICTIB [7, ¢. 2574].

Ile Bu3HaueHHs 00’ €HYy€ aHaNi3 1 PO3BIAKY B CTPYKTYPY NPUUHSTTS pillleHb MONILEHCHKOrO Jenapra-
MEHTY Ta MO€JHY€E TPATULIHHUN TTiIXi] MTPaBO3aCTOCYBAHHS IIIOI0 CEPHO3HUX 1 3JIICHUX MPABOIOPYIIHUKIB
13 MPOOIEMHO-OPIEHTOBAHNUM CTPATEriUYHUM YIPABIIHHIM 3JI0YHMHAMH Ta IHIITUMU MpobaeMamu Houimii [7,
c. 2574].
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[TinTpumyroun BipoBa pKeHHs KoHNentii /ntelligence-Led Policing, BaXXIHBICTh 3aCTOCYBaHHS B pOOOTI
MIPaBOOXOPOHHUX OPTAHIB KPUMIHATLHO20 AHANI3Y, OONOBHEHO20 KPUMIHAILHOIO PO36IOKO0I0, T IKPECTIOIOTH
1 YKpaTHChKI JIOCITI THUKH.

Tak, B. Menpnuk 1 B. HekpacoB 3a3Ha4aroTh, M0 MUISIXOM KPUMIHATbHO20 AHALI3Y 3MIACHIOETHCS

1) BU3HAUCHHSI YYaCHUKIB KPUMIHABHUX CXEM, 3B’sI3KiB, KUIBKOCTI Ta XapaKTepy KOHTAKTIB;

2) BU3HAYCHHS JDKEPEIT Ta HanpsiMiB (DiHAHCOBHX ITOTOKIB, 1HIINX MaTepiaibHUX 00’ €KTIB;

3) BU3HAYCHHS MEXaHI3My OpTraHi3allii 3JJ0YMHHOI ASUTBHOCTI, MIIPYHTS (YHKIIOHYBaHHS KPUMIHAIb-
HOTO SIBHIIIA;

4) oliHKa PU3UKIB, 3arp03, MOXIIMBUX 30WTKIB, BPa3aUBOCTEH JJIs MPUUHSATTS YNPABIIHCHKHX Pi-
meHsb [8].

JlonoBHIOBATH Iei ITpoIiec TOBUHHA KPUMIHALbHA PO36IOKA, KA CIIPUSE:

1) BU3HAYEHHIO JpKepen iHpopMallii Ta CITiJIIB 3JI0YHHY, IO IKHX HEMa€ BUIBHOTO JIOCTYIY a00 BiJICYTHS
MOYKJIMBICTh OTPHMATH TAKWH JOCTYI Yy TIIACHUH CIOCiO;

2) OTPUMAaHHIO TPYHTOBHOT 1H(OpPMAIIiT TPo: 00’ €KT, BIAHOCHO SKOTO € OOTPYHTOBAaHI MiI03PH IIOJI0 MTPH-
YETHOCTI JIO 3JI0YMHY; iepapxiuny nooynoBy O3V, crenudiky Ta xapakrepy iX IisIBHOCTI, pO3rallyXeHy
KpUMiHAJIBbHY iHQPACTPYKTYpY.

3) Herpanmizamii gisutbHOCTI oOkpeMux O3Y, pyiHyBaHHS KpUMIHAJILHUX TEXHOJIOTH [8].

Ha Hanty 1yMKy, po3yMiHHSI KpUMIHAJIBHOTO aHAJI3y Ta KPUMIHAIBHOI PO3BIIKH K KJIFOUOBHX €JICMEHTIB
koHuenuii /ntelligence-Led Policing (ILP) nae mijcTaBy BBa)KaTd HAMOIIbII BiIOBITHUM CYTHOCTI Ta 3Mi-
CTy 1€l MOJIeNi CTPUMYBAHHS 3I0YMHHOCTI EPEKIIAIOM 11 YKPaTHCHKOIO0 MOBOIO SIK 71071iY eliCbKa OIIbHICb,
Kepo8ana po36i0ysanbHOIO AHAIMUKOIO.

Crpareri€ero po3BUTKY OpPTraHiB CHCTeMH MiHICTepCTBa BHYTPIIIHIX cipaB Ha repioxa 10 2020 poky, cxBa-
JIeHO1 posnopspkeHHsM Kabinety MinictpiB Ykpainu Bij 15 smctonama 2017 poky Ne 1023-p, nmependava-
€THCS, [0 OJHHUM 13 MIPIOPUTETIB JIEP>KABHOT OJITHKH Y Cepi MPOTHIIT 3TOYHHHOCTI € KOMIUIEKCHE BITPOBa-
IDKSHHS Cy9acHUX CHCTEM KPUMIHAJIBHOTO aHalli3y, 30KpeMa METOIOJIOT I €BPOITOIY 3 OIIIHKH 3arp03 TIKKUX
3JI0YMHIB Ta opraHizoBaHoi 3j1ounHHOCTI (SOCTA) [9].

Kpuminanvruuii ananiz — e aii, CipsMoBaHi Ha 1IeHTH(DIKALIO 1 TOUHE BU3HAYCHHS B3a€EMO3B’3KIB MK
BIJIOMOCTSIMH, SIKI CTOCYIOThCSI TTOJIiH 3I0YMHHOTO XapaKTepy, 0ci0, OB’ A3aHUX 13 HUMH, Ta JaHUMH, IO 110~
XOJISATH 13 PI3HUX JDKEpell, 1 IX BUKOPUCTAHHS TPABOOXOPOHHUMH opraHam# i cymami [10, ¢. 219].

30ip, aHaJi3 1 PO3MOBCIO/PKCHHSI aHAIITHYHO 00pOOICHUX JaHUX 3a0e3MeUy0Th HAOyTTs MIPABOOXOPOH-
LSIMH 3HaHb, HEOOX1THUX JUIS 3aIT00iraHHsl, BUSBICHHS, IPUITHHCHHS Ta PO3CIIIAyBaHHSI KPUMIiHAIBHUX IIpa-
BOIIOPYIICHB.

KpuminaneHuil aHami3 BUAUTUBCS B OKPEMHUH HaNPSIMOK MPOQECiHOT AisITbHOCTI MOTIIEHChKHUX B I1e-
pioa 90-x pokie XX CT., KOJu cTano GpopMmyBaTucs iHPopMaliiHe CyCIUILCTBO Ta 3MIHWIUCS MiAXOMH 10
JUSUTBHOCTI TOJIIIT y OiK CTBOPEHHS CHCTEMH MPOTHIIT yCIM BUIaM 3JIOYMHHOCTI. e cnpusiio cTBopeHHIO
MixnapoaHoi acoriamii kpuMmiHaibHUX aHATITHKIB (IACA), sika popMy€e CTpaTerito Ta HANpsIMK JISTBHOCTI
KpUMIHAJILHUX aHAJITHKIB y BChOMy cBiTi. [lo cTpykTypu ['eHepanbHOro cekperapiaty [HTepriony Takox
BXOJIUTh MIAPO3/IT KPUMIHAIBHOTO aHalizy. €Bporoy OyJaye CBOI isSUIBHICTh Ha IMiJCTaBl TEXHOJIOTIH Ta
pe3yibTaTiB KpuMiHabHOTO aHamizy [11, c. 235-236].

Cuin 3ayBakuTH, IO MEPLUIMMHU B YKpaiHi BU3HAIH HEOOXITHICTh BUAUICHHS KPHUMIHAIBHOTO aHATi3y B
okpeMuil HanpaMok He npeacraBuukn MBC Ykpainu, a [lepxaBHOi IpUKOPIOHHOT ciiyk0u Ykpainu — npu-
dusarTam Hakazy AIICY Ne 28 Big 15 cigns 2008 p., sskum Oyito BBEICHO B Hif0 [HCTPYKIIifo PO OpraHi3amito
Ta BEJICHHS KPUMIHAJIBHOTO aHAIi3y OIEPaTHBHO-PO3IIYKOBHMH IiIpo3aizaMu JlepxaBHOI MPUKOPIOHHOT
ciyx6u Ykpainu [11, c. 236].

VY 2017 pomi B cTpyKTypi HeHTpadbHOTO amapary HamioHanpHOT momimii YKkpainu cTBOpeHO YIpaBITiHHS
KpuMiHanbHOTO aHam3zy (y 2019 pomi peopranizoBano B JlenapraMeHT KPHUMiHAIBHOTO aHANTI3Y), SIKE BHKO-
Hy€ (YHKIIIO KOOPJHHAINT IiSUTBHOCTI y cepi aHami3y i BIPOBAHKECHHS Ta PO3BUTKY MOJIEII MOMINEHCHKOT
IISUTBHOCTI, KEPOBaHOI PO3BIIYyBaIHHOIO aHATITHKOIO.

Binmopinao mo Hakady Harionanberol nomimii Ykpainu Big 29.12.2019 p. Ne 1354 «IIpo 3arBepmxeH-
Hs1 [Tonoxkenns npo [JlemapraMeHT KpuMiHATBHOTO aHamizy HarionansHoi mominii Ykpainwy», Jlenaprament
KpuMiHanpHOTO aHaizy (JJKA) po3pobiisie, BpoBapKye Ta 3aCTOCOBYE HOBI METOIU Ta HANPSIMHU 31HCHEH-
Hsl KPUMIHAJIBHOTO aHATi3y, CIPSIMOBAHI Ha MiIBUIICHHS ¢()EeKTHUBHOCTI MPOTHIIT 3II0YHHHOCTI [12].

JKA € ynoBHOBa)X€HUM CTPYKTypHUM miapo3aiiom HITY 3 mpoBeneHHs, opraHizauii Ta KOOpAHHALIT
1H(pOPMAIIHHO-TIOITYKOBOI Ta aHATITHYHOI pOOOTH, CIIPSIMOBAHOI Ha 30ip, OIIIHKY Ta pealizalito iHpopmarrii,
30Kpema iHpopMarrii 3 0OMeKEHHM TOCTYIIOM, IIISIXOM HaJlaHHS 11 YITOBHOBaXCHUM OpraHaM (IiApo3iiam)
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JUISL BXKHUTTS 3aXOJliB BiJIIIOBITHO /IO TX KOMIETEHIIi, OIIHIOBAHHS PU3HKIB, a TAKOX BUKOPHUCTAHHSI 11 JJIs
3a0e3IeueHHs] BUKOHAHHS (DYHKIIIN, MTOKJIaIeHUX Ha rmodiiito [12].

OcuoBaUME 3aBmaHHIMU [IKA €:

1) opranizarist Ta 31iHCHEHHS 1H(QOpPMAIITHO-aHATITHYHOI JISUTBHOCTI JIUISl peai3alil TOBHOBaKEHb T10-
JTIT;

2) BU3HAYCHHS CTPATETIYHUX HAIPSIMIB POOOTH, MUIAXIB PO3BUTKY KPUMIHAIBHOTO aHAITIZY B JTISIIBHOCTI
OpTraHiB Ta IiIPO3/ILTIB MOJIIIIT;

3) 3abe3meueHHs B3aeMOJIIT Ta KOOPAWHAIIIT AISUTEHOCTI OpraHiB (M Ipo3/iiiB) MOy cdepi KpuMiHAIb-
HOTO aHalli3y, a TakoXk 301p, 00poOKa, y3aralbHEeHHsI Ta aHalli3 iH(pOopMaIlii 3 METOO TIPOTH/IIT 3IIOUNHHOCTI;

4) 3abe3nieueHHs (POpPMYBaHHS Ta MiATPUMKA (DYHKITIOHYBaHHS aBTOMATH30BaHUX TH(POPMAIIHHUX CHC-
TEM, 10 YTBOPIOKOTHCS B MPOIIECi 3MIHCHEHHS ONEPaTHBHO-PO3IIYKOBOT Ta aHAIITHYHOT iSITBHOCTI;

5) y Mexax KOMIETEHIIii, BIAMOBIIHO O BUMOT MIDXKHAPOJIHOTO Ta BITYM3HSIHOTO 3aKOHOJIABCTBA, YIaCTh
y 37iiicHeHH1 iH(QOopMaIiifHOT B3aEMOJIIT 3 IPABOOXOPOHHUMHE OpPraHaMK 1HO3EMHUX JISPKaB 1 MKHAPOJTHUMHU
opranizamismu [12].

Kpuminanenuit anaii3 € cnerudigHuM BHIOM 1HPOPMAIiHHO-aHATITHYHOT TisTTBHOCTI IPABOOXOPOHHHUX
OpTraHiB, KWW NOJISITa€ y TIEPEBIPINl Ta OLIHII iHpopMallii, 1T iHTeprpeTallii, BCTAHOBJICHHI 3B’ SI3KIB MIX J1a-
HUMH, III0 OTPUMYIOTECS Y TIPOIIeCi BUSIBJICHHS, IPUITMHEHHS Ta PO3CIIiTyBaHHS 3JI0YMHIB 1 MalOTh 3HAUCHHS
IUTSL OTIEPAaTHBHO-PO3IIYKOBOI AISITFHOCTI H KPUMIHATIBHOTO MIPOBAHKEHHS, 3 METOIO iX BUKOPUCTAHHS TIpa-
BOOXOPOHHHUMH OpTaHAMH Ta CYJOM, ITOAJBIIOr0 IIPOBEACHHS OTIEPATHBHOTO, TAKTUIHOTO 1 CTPATETiYHOTO
anaizy [4, c. 21].

Crig BiA3HAYWTH, IO HE 3BAXKAIOYM HA TE, IO IMiIPO3AUTH KPUMIHAIBLHOTO aHami3y (QyHKI[IOHYIOTH B
cucteMi HamioHansHOT moinii Be 1°ITh POKIB, TEPMiH KPUMIHAJIBLHUEN aHaJ3 JI0 CHX Iip HE OTPHUMaB 3a-
KOHOJIAaBUOTO 3aKpiruieHHs. BojgHodac y 3akoni Ykpainu «IIpo Bropo exoHoMigHOT Oe3mnekun YkpaiHm» 3a-
KOHOZABEIlh J]a€ BH3HAYCHHs BKA3aHOTO TEPMIHY y PO3pi3i MPOTHIIl KPUMiHAIEHUM MPABOMOPYIICHHIM Y
ctepi ekoHOMiKkH. Tak, y CT. 2 3aKOHY 3a3HAYA€THCS, 0 KPUMIHAIBHUH aHalli3 — 11e 1HpOopMaIliiiHO-aHaTi-
THUYHA TiSUTBHICTB, CIIPSIMOBaHA Ha BCTAHOBJICHHS B3a€MO3B’SI3KIB MK IAHHMH IIPO 3JIOYUHHY TiSUTEHICTH
Ta IHIIMMA JTaHUMH, TOTCHIIIITHO 3 HIMHU OB’ SI3aHUMH, X OI[IHIOBAHHS Ta IHTEPIPETAIIiI0, IIPOTHO3YBaHHS
PO3BHTKY JOCIIIKYBaHUX ITOJIH 3 METOIO X BUKOPUCTAHHS JJIsl BUSBIICHHS, TIPUITHHECHHS Ta PO3CIiTyBaHHS
KPUMiHAIBHUX TIPABOTIOPYIICHB, IO TOCSTAIOTh Ha (DYHKIIIOHYBaHHS SKOHOMIKH AepskaBH [13]. ¥V 353Ky 3
TMPUAHATTSM 3raJaHOTO BHIIEC 3aKOHY BHECEHI 3MiHU B 3akoH YKpainu «IIpo omepaTnBHO-pO3NIIYKOBY MTisiIb-
HicTBY». Tak, cTarTio § JONMOBHEHO IMyHKTOM 21, SIKUil Haae MiApo3aiiaaM, SKi 3AiHCHIOIOTE OIIEPaTUBHO-PO3-
IIYKOBY JISUTBHICTB, MPABO 1HIIIFOBATH 200 OE3MOCepeIHbO MPOBOIUTH KpUMIHAIBHUH aHami3 [14].

VYeninHa peaizaiiis Ta BIPOBAKCHHS TPABOOXOPOHHUMH OpraHaMH METOJIB KPUMIHAIBHOTO aHai3y
CTBOPIOE MTEPEAYMOBH IS €(PEKTUBHIIIOTO BUKOHAHHS CBOIX 3aBIAHb i ONEPATUBHUMHU ITiPO3I1IIAMH.

B 3akoHOmABCTBI BifICyTHE BU3HAYEHHS TEPMiHY «OIEPATHBHI IiJPO3ILUIN», ajle CHCTEMHUM TIyMadeH-
HSIM MPaBOBHUX HOPM 3akoHy Ykpainu «IIpo onepaTtuBHO-po3IIyKoBy misibHICTEY [ 14] Ta KITK Ykpainum [15]
MO’KHA BCTAHOBUTH 3HAYCHHS IIHOTO TIOHSTTSL.

30kpeMa, TepMiH «ONepaTHBHI MiZAPO3IiINy» 3aKoHOIaBelb MHUpoko BxuBac y KITK Vipainu. Ix mosHo-
BaXKCHHS Y KPUMIHAJILHOMY TIPOBA/PKEHHI BPETyIboBaHoO CT. 41; 1. 5 4. 2 ¢T. 36; 1. 3 4. 2 cT. 40; 4. 6 cT. 246;
9. 3 cr. 281 ta immmMu HopMmamu KITK Vkpainu. [lpu npomy 3axononaserns He BuzHadae y KIIK Ykpainn
MIOHATTS OIIEPATHUBHUX Migpo3aimiB (y cT. 41 momaHo jumie ix mepenik). Hemae Takoro Bu3Ha4eHHs i y 3a-
koHi Ykpainu «[Ipo onepaTuBHO-pO3NIYKOBY AisLIBHICTEY». AJe 3 aHami3y HOpM cT. 5 «Iligpo3ainu, ki 3/ii-
CHIOIOTh OIIEPAaTHBHO-PO3IIYKOBY AISIBHICTBY», @ TAKOXK OCTAHHBOTO ab3amy cT. 7 «O00B’s3KH MigPO3ILTiB,
SIK1 3MIACHIOIOTH ONEPaTUBHO-PO3IIYKOBY JTisUTBHICTEY IIBOTO 3aKOHY CTa€ 3po3yMilo, mo cyb’ektu OP/] € i
orepaTuBHUMH Mijpo3aiaamu [16, c. 10].

BinmoBimHo 70 3a3HaueHoro 3akoHy 3aBaaHHsaM OPJI, a BiAmoBigHO i ii cy0’€eKTiB, € MOIyK 1 (hikcaris
(aKTHIHUX NaHHUX TPO MPOTHIIPABHI TisTHHS OKPEMHX 0Ci0 Ta TPYI, BiIIOBITaIbHICTH 32 SIKi epeadadeHa
KK VYkpainu, po3BiayBaabHO-IIIAPUBHY AisUIBHICTH CIICIIabHAX CIY)KO 1HO3EMHHUX JIepyKaB Ta OpraHi3amii
3 METOIO TIPUIMHECHHS MPABOIIOPYIICH Ta B iHTEpecaX KPUMIHAIBHOTO CYAOYMHCTBA, & TAKOXK OTPUMAaHHS
iHpopMarii B iHTepecax Oe3MeKn rpoMaisiH, CyCIiIbeTBa 1 AepkaBu (cT. 1). JleramizyeTses Iie 3aBIaHHS Y
cT. 7 «O00B’I3KH MiPO3ILTIB, SIKi 3MIHCHIOIOTh ONEPATUBHO-PO3IIYKOBY JTisUTBHICTEY, A€ CEPEe 1HIIOTO 3a-
3HAUCHO: «Y MeKaX CBOIX MOBHOBAXKCHB BiJIIIOBIIHO 10 3aKOHIB, 1[0 CTAHOBIISTH IIPABOBY OCHOBY OIIEPATHB-
HO-PO3IIYKOBOI AisTIBHOCTI, B)KUBATH HEOOXITHUX ONEPATHBHO-PO3LIYKOBUX 3aXOMIB IOAO HONEPEIHKECHHS,
CBO€YACHOTO BUSIBIICHHS i MPUIMHEHHS 3JI0YHMHIB Ta BHKPHUTTS MPHYHH i YMOB, SIKi CHPUSIOTH BYNHCHHIO
3JI0YHHIB, 3IHCHIOBATH MPOQIIAKTHKY ITpaBomopyueHs» [16, ¢. 11].
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3a cy4acHHX MPaBOBUX pealliii TEPMiH «OTEpPaTUBHI MiJAPO3ALIHY BXKHBAETHCS 3aKOHOIABIEM Y
KIIK Vkpainu s 03Ha4eHHS TUX MiIPO3I1UIIB MPaBOOXOPOHHHUX OPTraHiB, KOMIIETCHIIIIO SKUX CTaHO-
BHUTH NIPOBEACHHS OTIEPaTUBHO-PO3IIYKOBOI AISUTFHOCTI Ta BUKOHAHHS JOPYUYEHB CIIiAY0T0, IPOKypopa
Ha TPOBEJCHHS CJIIYUX Ta HETJACHHX CHIAYMX (PO3NIYKOBUX) Ail Yy KPUMiHAJIBLHOMY MPOBaJKECHHI
[16, c. 15].

B3aeMopis criiBpoOITHUKIB ONEPATHBHUX IMiIPO3/LIIB Ta KPUMIHAJIBHUX aHAIITHKIB Ma€ MEBHI 0CO-
OJIMBOCTI, 3yMOBJICHI B TIEPIIy YEPry TUM, II0 ONEPATHBHO-PO3IIYKOBA JISUIBHICTh € B OUIBIIOCTI BU-
MaJIKiB HETIACHOK. 3arajioM Iisl B3a€MOJIisl BIIOYBAEThCSA B paMKaxX KPUMIHAJIBHOTO PO3BiTyBajJbHOTO
aHaizy.

3a BU3HaUueHHSIM MKHApOIHOT acomiallii KpuMiHAIBHUX aHATIITHKIB KPUMIHATbHULL PO36I0YVEATbHUL AHA-
i3 — e aHai3 JaHUuX PO JIFOJCH, MPUUETHHUX JI0 3JIOYMHIB, 30KpeMa 3JIOUHHIIB-PEIIUIUBICTIB, HEOTHOPA-
30BUX XKEPTB, a TAKOK 3JIOYMHHI OpraHizaiii Ta Mepexi. BiH cripsMoBaHui Ha Te, MO0 Kpaiie 3po3yMiTH
KOHTEKCT JKUTTSI, pOOOTY, JisUTbHICTh, MOTHBHU Ta TUIAHU IMX OCI0 1 3IOYMHHUX MEPEK, BUKOPHCTOBYHOUH
o 1iH(GopMaIio, Mod 3HANTH CITOCOOM CTPUMYBAaHHS a00 MPUIMHEHHS MPOTHUIIPAaBHOT JisutbHOCTI. CyTh
MPOIIECY KPUMIHAIBHOTO PO3BilyBaJIbHOTO aHAI3y MOJIsATae B KOHDieHIIiHOMY 300pi iH(OpMaIIii mpo ocio
1 37I0YMHHI MEPexi, 3 3a0e3MEUCHHAM PEKUMY OC3IEKH JTaHUX, BIIOBITHOTO JOCTYIY 1 KOH(1ACHIIIHOCTI,
1 TIOIaJTbIIIe TICPETBOPEHHS 1i€T THPOpMAITii 3 JaHUX Ha crielianizoBany ¢opmy iHpopmaiii (intelligence) 3a
JIOTIOMOTOFO aHai3y [0, ¢. 3].

[Iporecu Ta METOIM KPUMIHAILHOTO PO3BIIYBAIILHOTO aHAI3Y BKIIIOYAIOTh: aHAI3 3JIOYHHIIIB-PEIIHIH-
BICTIB 1 aHaJIi3 JKEPTB; aHAI3 KPUMIHAIBHOI 1CTOpIi; aHaTi3 3B A3KiB; aHAII3 TOBAPHUX MOTOKIB; aHAJII3 KO-
MYHIKaIliif; aHaJTi3 COIalIbHIX Mepex [0, c. 3].

BaxxnueuM acriekToMm y e(heKTHBHIM CIiBIpaIli ONEpPaTUBHUX Ta aHATITHYHHX ITIPO3JIJIIB € 3alpoBa-
JOKCHHS CTelliaii3alii 3a OKpeMUMH HanpsiMkaMu poOoTu. Hanpukiai, 3akpilieHHS aHATITAYHUX PalliB-
HUKIB 32 JIIHI€I0 MPOTH/IIi HE3aKOHHUM 3aBOJIOJIHHSAM TPAHCIIOPTHUX 3aCO01B, BUKPUTTS (aKTIB MiAPUBIB
OankomariB abo 0OpoTHOM 31 3JI0UMHAMHU Y cdepi TOPTIBII JFOILMH JIa€ 3MOTY HAKOIMUYYBaTH, CHUCTEMa-
THU30BYBAaTH W y3arajJbHIOBATH HasBHY 1H(OpMAIIil0, HA OCHOBI SKO1 CTBOPIOIOTHCS HOBI KOHIIENTyalbHI
ITiTXOJTN JIO PO3KPHUTTS IIMX BUAIB 371049MHIB. Came 11e J03BOJISE BIAINTH BII OKPEMHX BHUIIAKIB, HATOMICTh
MEePEHTH JJO CUCTEMHOTO MiAXOAY B OOPOTHO1 31 3JIOYMHHICTIO Ta CTaTH NMPOAKTUBHUMH B TIONEPEIKCHHI
npaBomnopyuieHs [17].

BucnoBku. Mozenb momineichkoi isUTBHOCTI, KePOBAHOI PO3BIAYBAIBHOIO aHATITHKOIO, HA CyJaCHOMY
eTarl € HalO1IbII MPUCTOCOBAHOKO 0 IMOIOJIAHHS ICHYIOUYHX BUKIIUKIB 13arpo3 y cdepi 00poThOH 31 37104MH-
HICTIO.

ILP € Momemiro mMOMIEHChKOT JisSUTBHOCTI, 3TIIHO 3 SKOK ONepaTHBHO-aHATITUYHA 1H(QOpMAITis
(intelligence) cityrye miicTaBoro JUIs POBEICHHS ONepallii/po3ciiyBaHb, a He HaBMaKu. PO3yMiHHS KpUMi-
HAJBHOTO aHaJi3y Ta KPUMIiHAJIBHOT PO3BIJIKHU K KIIOUOBHX elIeMEHTIB KoHIenii /ntelligence-Led Policing
(ILP) nae miicTaBu BBa)KATH HAMOLIBII BIAMOBIIHUAM MEPEKIAIOM 11 yKPaiHCHKOIO MOBOIO SIK 1ORiYelicbKa
QislIbHICMb, KEPOBAHA PO36i0YBANLHOIO AHAIMUKOIO.

Opramnizaris TisUTBHOCTI MOMIIii, KepOBaHOI PO3BiMTyBaJbHOIO AHAITUKOIO, O3HAYAE TUTAHYBAHHS Ta
YIPAaBIiHHS TisUTbHICTIO TOTIIEHCHKOT pOOOTH, 3aBISKH SKUM MPOTYKTH KPUMIHAILHOTO aHaIi3y BUCTYyTIA-
FOTh OCHOBOIO JIJIsl BU3HAYEHHS CTPATETIYHIX Ta ONEPATUBHUX LIJICH B Taly3i MOMepeKEHHS 1 IPUITUHCH-
HS 3JIOYUHHUX TPOosiBiB. Lle 1ae 3Mory e(eKTHBHO PO3MOIITIATH PECYPCH 13 BpaXyBaHHIM cdep 1 HanpsMiB
AKTHUBHOCTI OKPEMUX 3JIOYHHIIIB, OPTaHI30BaHHUX 3TIOYNHHHUX YIPYIOBaHb Ta KPUMIHAIHHOTO CEPEIOBHUINA
B IILJIOMY.

KpuminaneHuit aHami3 cnpsMOBaHHN Ha MIATPUMKY e(DEKTHBHOI MPaB03acTOCOBYOT MisTILHOCTI. Pe3yib-
TaTH KPUMIHAJIBHOTO aHaTi3y (OPMYIOTh MIATPYHTS JJI OpraHisarii JisuIbHOCTI MOJIIIi1, KEpOBaHOI PO3BiAY-
BaJILHOIO aHATITUKOIO. TOOTO, IPOAYKTH KPUMIHAIBLHOTO aHATI3Y CIYTYIOTh OCHOBOIO TIOOYIOBH OpraHi3aii
JUSUTBHOCTI TOJTIIIT 32 HOBOKO (1T0CO]i€r0 — Mepexoy BiJl pEaKTHBHUX METO/IIB TisIIBHOCTI MOJIIT — peakiil
Ha KPUMIHAJBHY MO0, 10 MPOAKTHBHUX — KOJIU MisUTBHICTH MOMIMii KePYETHCsI BUCHOBKAMH PO aHAI3 3a-
KOHOMIpHOCTEH 1 TeHICHIIIH, Ki IICHTH(IKYIOTCS Y KPUMIHAIBHOMY CepeqoBuUINi. Takui Miaxix J03BOJIsIE
BXKHUTH CBOEYACHUX 1 AI€BUX 3aXOMIiB MIONO MPOOJIEMH UM CHUTYyalii 3 HAMIPOM YCYHYTH a00 MOM’SKIIHUTH ii
HACIIIKH.

B3aemopist criiBpoOiTHHKIB ONEPATUBHUX IMIAPO3/IIIB Ta KPUMIHAIEHUX aHAITHKIB Ma€ MEBHI 0coOIH-
BOCTI Ta BiZI0OyBa€ThCsI 34¢OLIBIIOT0 B paMKaX KPUMiHAIBHOTO PO3BiyBAILHOTO aHAIi3y. BakiuBum acrek-
TOM y e(eKTHBHII CIiBIIpali ONepaTMBHUX NPALiBHUKIB Ta KPUMIHAIBHUX aHANITUKIB € 3alpOBaPKEHHS
cremianizanii 3a OKpEMUMHU HapsIMKaMu poOOTH.
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XMernbHUUbKO20 HauioHanbHO20 yHisepcumemy

ynaa 0.0. CnpoureHuii NopsiAOK Cy10BOT0 NMPOBA/IKeHHs HA OCHOBI Yro/: 10CBiJ MpoiecyaabHO-
ro 3axonoaascra CIIIA.

CrarTs IPUCBSYCHA MUTAHHIM CIIPOIIEHOTO ITOPSAKY CYIOBOTO IIPOBAHKEHHS Y (heepaTbHOMy KpUMi-
HaJIFHOMY TporecyansHoMy 3akoHomaBcTBi CIIIA. HaromorreHo, 1mo yroga mpo BU3HAHHS BUHH — 1€ OKpe-
MU IHCTUTYT KpuMiHaiIpHOTO cymounHcTBa y CLIA. Yroma npo BH3HAHHS BHHU BHCTYTIA€ K KOMIUIEKCHA
MPaBoOBa KaTeropisi Ta OXOILTIOE JIEKiJTbKa CaMOCTIHHUX KPUMIHAIBHO-TTPOIECYATbHUX KOMIIpoMiciB. J{o unc-
Ja MJBUIIB TaKUX HEoOX1THO BigHeCcTH: «Nolo contendere plea» («He BU3HAIO BUHH, alie 1 HE 3alIepEUyIO»);
«Alford plea», «Bu3Hato, ane 3anepeuyion. Alford Plea € cBoepinnow ansrepHaTHBOO Nolo Contendere.
SAxmio Nolo contendere o3Hauae, Mo MACYTHUN TpuiMae Oy/Ib-sKe MOKapaHHsl, sIKe CyJl BBaXKae 3a MoTpio-
HeE, ajie He BU3Hae ceOe BUHHUM, TO 3a Alford Plea nincynHuii Bu3Hae ceOe BUHHUM, alie OJJHOYACHO 3asB-
JISI€ TIPO CBOIO HEBHHYBATICTh. Y 3arajlbHOMY BHIVIA[I Yroja Ipo BU3HAHHS BUHH BHUCTYTIA€ SIK BU3HAYCHA Y
3aKOHOIABCTBI KOMIIPOMiCHA TpoLeaypa, KOTpa, K MPAaBUIIO, HOCHTh XapaKTep MHUCHMOBOTO Y3TOKCHHS
YMOB BIAMOBIAAILHOCTI MK CTOPOHOIO OOBHHYBAuCHHS Ta 3aXMCTy. YToJa NMpo BU3HAHHS BUHH OTpHUMalia
CBOE€ 3aKkpiruieHHs Ha piBHI DeaepaibHUX NpaBuil KpuMiHanbHOTO cyfaounHcTBa CIIA, (mpawmio 11) Ta 'y
CYIOBHUX PIIICHHSX MPEIEJCHTHOTO XapakTepy. Yroia Mpo BU3HAHHS BHHU MO)Ke OyTH YKJIaJeHa Ha CTasil
JIOCYZIOBOTO CIIIJICTBA, HA TIOMEPEAHBOMY CIyXaHHI y CY/i, Ha CYJJOBOMY PO3IJVISII BEJIMKHM XKYpi, IiJ] yac
BIIKPUTTS CYJIOBOTO 3aCiJlaHHS, aJie IO MOYaTKy po3MIsy CIpaBH Mo cyTi. [losiBa yroa y KpuMiHaJIbHOMY
CYIIOYMHCTBI, Cepe/l 1HIIOT0, BUMArae yIO0CKOHAJICHHS KPUMIHAIICTUYHOT METOJIMKH PO3CIIiTyBaHHS OKpe-
MUX BHIIB 3704nHIB. Ha nanuii gac mponecyanbHe perTaMeHTyBaHHS Ta ITOMIHPEHHS YTOA Y KPUMiHAIEHOMY
CYIOYMHCTBI MPAKTHYHO HE 3HAXOIUTHh CBOTO BIIOOpakKeHHS y HOBEJI3AIil IMiIX0IB KPUMIHATICTHYHOI Me-
TOAWKHU PO3CIiTyBaHHS OKPEMUX BU/IiB KPUMIHAIBHUX MPABOIIOPYIIECHD Ta KPIMiHATICTHIHOT TaKTHKH. J11st
BITYM3HSHOTO 3aKOHOTBOPIIS Ta IPABO3aCTOCYBAHHS AOCBIA PErIAMCHTYBAHHS YTOZ PO BH3HAHHS BUHH Y
CLIA wmae BuHsATKOBE 3HaueHHA. BimoOpaxena y KIIK Vkpainu cxema IpOro iHCTHUTYTY € BUHATKOBO CIIPO-
HICHOIO 1 TOTpely€e CBOTO YIOCKOHAICHHS.

KirouoBi ciioBa: cripoieHi mopsiaku KpAMiHAIBHO-TIPOIECYaTbHOTO MTPOBAKEHHS, Yroa IMpo BU3HAH-
HsI BUHH, KOMITPOMICHA TIpoIieypa, «plea bargainingy, «nolo contendere pleay, «alford pleay.

Punda O. The simplified order of the court proceedings on the basis of agreements: experience of
the procedure legislation of the USA.

The paper is dedicated to issues on simplified order of pre-trial investigation in Federal Criminal Procedure
Legislation of the USA. It is stressed, the plea agreement is a separate institute of criminal procedure in
the USA. The plea agreement is a comprehensive legal category, that includes a few independent criminal
and procedural compromises. They are «Nolo Contendere Plea» (“I do not admit guilt, but I do not deny
it either”), «Alford Plea» (“I admit the guilt, but I deny it”). The Alford Plea is an alternative to the Nolo
Contendere. While Nolo contendere means that the defendant accepts whatever punishment the court deems
appropriate but does not plead guilty, an Alford Plea means that the defendant pleads guilty but at the same
time maintains his innocence. In general, the plea agreement is a compromise procedure, mentioned by the
legislation. As a rule, it has features of agreement on terms of responsibility between the prosecution and
the defense, in writing. The plea agreement is established in the Federal Rules of Criminal Procedure of the
United States, (Rule 11) and court decisions of a precedent nature. The plea agreement can be concluded on
the stage of pre-trial investigation, at a preliminary hearing in court, at a grand jury trial, at the opening of a
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court session, but before the merits of the case begin. The appearance of agreements in the criminal justice
needs, among other, developing of criminalistic methods of investigation of specifical kinds of crimes. Today,
procedural regulation and distribution of agreements in criminal proceedings is practically not reflected in
the novelization of the approaches of the forensic methodology of investigation of certain types of criminal
offenses and forensic tactics. For the national legislator as well as for law enforcement, the experience of
regulation of plea agreements in the USA has a significant mean. The architecture of this institution, provided
by the CPC of Ukraine, is very simplified and needs to be developed.

Key words: simplified criminal procedure procedures, plea agreement, compromise procedure, plea
bargaining», «nolo contendere pleay, «alford pleay.

[ocTanoBka npo6aemu. OTHIME 3 TPIOPUTETHIX CIEMEHTIB JOKTPUHH PO3BUTKY KPUMIHAIBHO-IIPOIIC-
CyaJIFHOTO 3aKOHOZIaBCTBA YKPaiHH CTA€ MINPOKE 3aPOBAKEHHS CIIPOIIEHHUX IPOLIEAYp Ha CTAIisX JOCYIO0-
BOTO PO3CIIAYBaHHS Ta CYIOBOTO PO3IVISITY. 3aKPIIICHHS CIPOIICHHUX TOPSIKIB CYIOBOTO IPOBA/KCHHS Ha
OCHOBI yroJi Ha piBHI KprMiHaJIBHOTO MPOIECYaIbHOTO KOJIEKCY YKpaiHU ICTOTHO BILTHHYJIO HA MPUCKOPEH-
Hs PO3CIIyBaHHS Ta PO3NIAAY KPUMIHAIBHUX MPOBAJKCHb NPU OJHOYACHOMY 30€peKEeHHI Ta IMOCHIICHHI
3araJbHOBH3HAHUX MDKHAPOIHUX CTAHIAPTIB Ta MPUHIHUIIB OXOPOHH Ta 3aXUCTy MpaB JIOAMHU Ta TpoMa-
ISTHHAHA.

[IpakTHYHOMY TOIIMPEHHIO CHPOMICHUX MHPOLEAYp TAKOXK CHPHUSIIOTH 3pOCTAal0¥i MOTPEOH CIAYoi Ta
CYIIOBOI MIPAaKTHKH Ta CydYacHi 1J1ei 3anmpoBaKCHHS JUCIIO3UTHBHUX 3acaj y MyOIiyHOMY KpUMIHAIEHOMY
nporieci. BaxximuBe 3HaueHHsI IPU IIbOMY Ma€ anpoOOBaHUMN Ta TaKWH, 10 JTOBIB CBOKO ¢(EKTHBHICTB, 3apy-
ODKHUM JOCBII.

VY mepiry 4epry, WAETHCS PO CIPOIICHHS MPOIECYaTbHOI (POPMHU, TIPUCKOPSHHS CIITYNX Ta CYTOBHX
MPOIIEYP, 3aCHOBAHKUX Ha MEBHUX MPOIeCyaIbHUX (hopMax KOMIIPOMICY, Y TOMY YHCIIi, 1 HA BU3HAHHI M0~
3pIOBaHNM, OOBUHYBAaYCHUM Ta MiJICYTHIM CBO€I BUHU Y (hOpPMi Pi3HOTO BHIY YTOI, YKIAICHUX 3 OpraHaMU
KpUMIHAIIBHOTO repecitiyBanHs. [1oi0HI mpaBoBi IHCTUTYTH MepeadavYeHi CydacHUMH JOKTPHHAMH Oara-
THOX KpaiH CBITY Ta MONMIUPEHI Ha MIPAKTHUII SIK PI3HOMAHITHI «yTOIH 3 MIPABOCYIIAM.

Y KpumiHaapHOMY TporiecyarbHOMY KofeKkel Ykpainu (po3aut VI) MicTAThCs 0COOMUBI OPSAKH KPHU-
MIHAJILHOTO MpoBaKeHHs. OJTHUM 13 HUX € IPOBaUKCHHS Ha mincTasi yrox (rasa 35 KITK Ykpaiawn) [1].
Leit iHCTUTYT — aOCOMIOTHA HOBENA BITYM3HSIHOTO KPUMIHAIBHOTO IPOLECYaTbHOTO 3aKOHOAABCTBA, M0
morpedye 0coONMMBOI yBaru, apke 10 9acy BCTYITY Y CHITY YHHHOTO KPHUMiHAJIBHO-TIPOIIECYyalTbHOTO 3aKOHY
el THCTUTYT OyB aOCOIOTHO HEBIIOMMIA HAIlIOHAIBHIH MTpaBoBiii cucteMi. [IpoBa/PKeHHS HAa OCHOBI yroj
SIK PI3HOBHJI CIIPOIICHUX MPOBAPKEHB Y KPUMIHAIBHOMY CYHOYMHCTBI € HAMOUTBII MOIIUPEHUM Y KpaiHax
AHIJIO-CAaKCOHCHKOI MPaBOBOI POIUHH Ta OKpeMHUX KpaiHax €Bpomu. lleil iHCTpyMEHT AHCIIO3UTHBHOCTI
Ta KOMITPOMICY MPaKTHIHO Ofpa3y Oyiio B3sATO Ha «030pOEHHS» OpraHaMH JOCYIOBOTO PO3CIiAyBaHHS B
VYkpaiHi.

JuHAMIYHICTh 3aCTOCYBaHHS NMPAKTUKU YKIAICHHS Yroll Y KPHUMiHAIBHOMY CYIOYHHCTBI JEMOHCTPYE
3pOCTaHHS MPAKTUKU BUKOPUCTAHHS YTOJI [TPO IPUMHPEHHS 3 IIOTEPITLIAM Ta, 0COOIUBO, YTO PO BU3HAHHS
BHHYBATOCTI.

Tak, y 2019 porii 3 79564 BupoKiB cymamu 0yiio 3aTBepkeHo 9727 yroa npo BU3HAHHS BUHYBATOCTI Ta
7872 yron npo npumupenHs [2], y 2020 porii 3 74980 BupoKiB 3aTBepaKeHO 8947 yroa npo BU3HAHHS BUHY-
BaTOCTI Ta, BiAIOBiAHO, 5983 yron mpo npumupenns [3]. Y 2021 pomi 3 80267 BHPOKIB 3aTBEPIIKCHO CyIaMU
8366 yroj npo BU3HAHHS BUHYBATOCTI Ta 3946 yroj npo mpuMUpPEHHS [4].

BomHouac, HalO1IBII 1eTaTFHUM PIBHEM IIPABOBOTO PETYINIOBAHHS BiA3Ha4aloThess DenepaibHi mpaBmia
KpuMiHaNbHOTO Tiporecy (cymoumHcTBa) CILIA [5]. Came et mponecyanbHUA aKT, HAMOBHECHUN 3MiHAMH,
JOTIOBHEHHSIMH Ta TIyMa4eHHSIM PillleHb IPEIeACHTHOT IPAKTHKH BUCTYIIA€ HAHOLTBIT €(hEeKTUBHIM 1HCTPY-
MEHTOM IPAaBOBOTO PETYIIOBAHHS MOPSIIKY YKIAACHHS YTol Ha CTaMdii TOCYIOBOTO PO3CIiTyBaHHs Ta CyIO-
BOTO PO3TIISIAY.

Cran onpamioBannsi mpodaeMu. CBoi HayKOBI MMpalli MUTAHHIM 3aCTOCYBAaHH: Ta IMIUDIEMEHTAIIT JOC-
BiJly CIPOIICHUX MOPSIKIB TOCYIOBOTO PO3CIiAYBaHHS Ta CyIOBOTO PO3IIAY Y KPHMiHAIEHOMY IIPOIIECy-
QIFHOMY 3aKOHOJABCTBI YKpaiHU Ta iHIINX JeprKaB MPUCBITUIN TaKi BITYM3HsIHI HayKoBIi, sk M. ['mo6a [6],
B. I'puntok [7], C. Kpymuacekuii [8], O. Jlemsk [9], O. JlutBunuyk [10], O. Cauxo [11], M. Cipotkina [12]
Ta pAJ IHIIUX aBTOPIB.

BusHaHHS npornecyanbHUX Yrof i MpolecyalbHUX JOMOBICHOCTEH SIK Ji€BOTO IHCTPYMEHTY KPHMiHAIIb-
HO-TIPOLIECYANIbHOI AISTTBHOCTI CIPSIMOBAHOTO HA TOCSATHEHHSI 3aBJJaHb KPUMIHAIBHOTO CYIOYMHCTBA IPSIMO
OB’ 3aHO 13 IIBUJKICTIO HOrO 3A1HCHEHHS, 3MEHIIEHHSAM () iHAHCOBUX MPOLIECYyaJbHUX BUTPAT Ta HaBITh
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MIPOTHO3YBAaHHIM BHUIy Ta MipH MOKapaHHs. BogHowac, ChOTOIHI € BUIPaBIaHUM KOHCTPYKTHBHO-KPUTHI-
HUH aHali3 YMOB, MiICTaB, MPOIECYaAIbHO-TTPABOBOIO MEXaHI3My Ta MPABOBUX HACIIJIKIB YKIIaJaHHS Ta pe-
aizarii mporecyanbHUX yroJ Mi’K CTOPOHAMH KPUMIHAIBHOTO MPOBA/DKEHHS. Y IbOMY TaKOK MOXE JIOTIO-
MOTTH IMPaKTHKA KpaiH, y SIKUX Taki yroau HaOyJIu 0COOIMBOTO MOIIUPEHHS.

dopmyBaHHA Iijed cTaTTi (MOCTaHOBKA 3aBAaHHA). Mera cTarTi — 116 KOMIUIEKCHUH 3arajibHOTeO-
PETHUYHUI aHaIi3 MPOOJIeM CIIPOIICHUX MOPSJIKIB CYI0BOTO PO3IVISY Y KPUMIHAIBHOMY MPOLECYaTbHOMY
3akononascTsi CIIIA.

Bukaan ocHoBHOro mMatepiamy. Ha JoKTpHHAIBHOMY PiBHI CYyYacHUI KpHMiHAJIBHHUN MPOIEC TIepe-
Oavae pi3HE MOETHAHHS IMIIEPATHBHHUX Ta JUCIIO3UTUBHUX EJIEMEHTIB Ha PI3HUX eTarnax po3risiry KpuMi-
HAJIFHOTO TPOBaKeHH. CaMe y IIbOMY CEHCI MOJKHA TOBOPHUTH TIPO IIATEKTHKY KPHMiHAIBHOTO CYTOUHH-
CTBa. Y Cy4acHOMY KPHMIHAJBHOMY IIPOIIECi MPAKTUIHO AOCSATHYTO €THOCTI IIUX MPOTHICKHOCTEH. [laHne
MIO€THAHHS JTO3BOJISIE, TIO-TIEPIIe, TapaHTyBaTH TOTPUMAaHHS Ta 3IiHCHEHHS IpaB 0COOU Y KPUMiHAIEHOMY
CYIIOYMHCTBI, H, MO-pyTe, BA3HAYUTH, HACKIILKH BCS TPABOOXOPOHHA CHCTEMA IIHYE Ta 3aXUINAE IHTEPECH
0COOMCTOCTI Ta CYCIIILCTRA.

[TosiBOrO Ta PO3BUTKOM JIJAHOTO MPAaBOBOTO THCTUTYTY MU 3000B’s13aH1 CILIA (y mpaBoBiii cuctemi came
Ii€T JIep)KaBH «yroja 3 NpaBoOCYIsIM» HaOyiia HaHOUTBIIIOTO TMOIIMPEHHS), JIe TPABOBUN IHCTUTYT «yTOIH 3
MIPaBOCYAIIMY 3HAXOAUTH CBOE BUPAKCHHS SIK B YCHUX JOMOBIICHOCTSIX, TaK 1 B IIMCHMOBUX yrolaX CTOPiH
[8]. Cuiz 3a3HaYMTH, IO CaM MPOIEC YKIaIaHHs yrou nepeadadae BUCOKHMA CTYIIHb «JIATEHTHOCTI», 1 PO-
CTE)KUTH BIAETHCSI JIUIIEC YACTHHY CIIIBHO BUPOOJICHHUX MO3MIIIH, SIKI MOTPAIISIOTh Ha BIIKPUTHH PO3IIIST
CY[Ii Ta TIPE/ICTABIICHI BKE K JOCATHYTa Ta JOCKOHAJA i y3ro[keHa CTOPOHAMHE yToJa.

Yromu npo BU3HAHHS BHHW 3HAWILIM O(ililiHEe 3aKpiIUICHHS B CHCTEMI TpaBa y pimeHHI BepxoBHOTrO
Cyny CIIIA y 1971 p. B cipasi «CantoGemio npotu mrary Heio-HMopk», plea bargaining Gymo BH3HAHO
«HEOOX1THICTIO TIPaBOBOTO XUTTs». ¥ 1974 p. Oyno 3arBepmkeno monpasku 10 11 IIpasmra «DenepansHux
npaBuil kpuMiHaneHOTO Tporecy CILAy, mo nependadaroTs HEOOXIMHICTh JOCSATHEHHS CHPOIICHHS BCIiX
KPUMiHAIBEHO-TIPOIECYABHUX NI, HEYNEePEeIHKEHOCTI IPH PO3IVIANI CIPaBH Ta YCYHEHHS HEBHITPABIAHUX
BHTpAT 1 3BOJIIKAHb MPH 1X PO3MIISII.

VY cynosiit npaktuii CLIA mpuuuHOIO, MO CIMOHYKAa€ CTOPOHH YKJIagaTH B OUIBIIOCTI KPUMIiHATBHUX
MIPOBaKEHb TOIOHOTO POy YTOIH, HAfgacTiIlle CITy>KUTh IIParHeHHs YHUKHYTH HESICHOCT] Y BEPIUKTI IIPH-
CSDKHUX 3acimaTeriB (MpH YKIAJACHHI «yTOAM» OOBHHYBauCHOMY HANAETHCS MPABO BHOOPY MK NEBHUMHU
ansrepHaruBamu [ 13].

Bomnouac, y CILIA cyn mae mpaBo IPH3HAYUTH OyAb-sKE 3aKOHHE IMOKApaHHS, HE3BAYKAIOUM HA yTOmy
cropid. Cyn, mepeBipsifoun JOTPHUMAHHS YMOB yTONIH, 3000B’sI3aHUI 3’5ICYyBaTH B OOBHHYBAYE€HOTO, YH BiH
PO3yMie, IO Hi HOTO 3aXUCHUK, Hi CyJl HE MOXKYTh JIO CYIOBOTO PO3IVISILY CIIPABH ITOBIIOMUTH HOMY TOYHI
MEXi MOXKITUBOTO TIOKapaHHsL. Takok CyIoM po3’sICHIOETHCS, IO HUM MOKe OyTH HE IPUIHATA PEeKOMEHAIis
MIPOKYpOpa YU MPOXaHHS aBOKaTa PO NPU3HAYCHHS KOHKPETHOTO ITOKAPaHHS, i B IbOMY BUITAJIKY OOBHHY-
BauCHUH, KU 3asBIISIE KIIOMIOTAHHS PO HEBUHYBATICTh, HE MATUME TPaBa BIAKIUKATH HOTO B TIONAIBIIIOMY.
HeBu3HaueHICTh MPaKTUKH MPU3HAYCHHS MMOKApaHHS HEPIIKO MPU3BOIUTH JO 3aCYKCHHS 0Ci0 0 OLIbII
CYBOPOTO MOKapaHHsI, HIXK Te, sIKe O0IIIB POKYPOP MPH yKiIaaaHHi yroiu [14].

VY HayKoBi# KpHMiHAJIBHO-TIPOIECYaTbHIN JIITEPaTypi HATOIOMIYIOTh, 0 Y aMEPUKAHCHKIA FOPUINTHIN
JITEpaTypi iCHY€ KijibKa TEPMiHIB, SKi HAPiBHI OJIMH 3 OJHUM BUKOPHCTOBYIOTHCS LIS MO3HAYCHHS IO PO
BHM3HAHHS MPOBHUHU: plea bargain (plea bargaining) (mociiBHHMIA Mepekian 3 aHI. - «3asBa MPO YTOAY»).
Migxpecnumo, mo denepanpHi npaBuia KpuMiHaieHOro cypounHceTBa CIIIA Takuii TepMiH HE BKHBAIOTb.
[omnsaTrsa «plea bargaining» € Ha3BOIO OKPEMOI MiACTail KPUMIHAIEHOTO CYJIOYHHCTBA, B MEXax SIKOi pe-
QITI3YIOTHCS TONOXKEHHs, Bu3HaueHi y posmimi 11 (Rule 11. Pleas) ®enepanbHux mpaBuil KPUMiHATBHOTO
cynounsctsa CILIA [5].

Besnocepenuno y Po3mimi 11 (Rule 11. Pleas) dexepanpHux mpaBmi kKpuMinaibHOro cynounacTsa CLIA
HHeThCs PO TaKWH Pi3HOBUI YTOMH, SIK «nolo contendere pleay» («He BH3HAIO BUHH, aJe i HE 3aIIEPEIYION ).
I3 mo3umiit nmporecyaabHOTO 3aKOHY 1€ 03HaYae HEBU3HAHHS OOBUHYBAYCHUM CBO€i BUHH, Y opMmi Hesame-
PCUYCHHS BUHECCHHSI 0OBHHYBAIBHOTO BUPOKY 32 IPE SIBIICHIM O0OBEICHHSM y CYIi Mepioi incTaHii. Bon-
HOYAc, IIe He Mo30aBIiie HOoro mpapa 3anepedyBaTy BCTAHOBIICHI cynoM obctaBuHU. 3asBa Nolo contendere
O3Hauae, M0 MiACYIHUH Kaxe: «5] He OCKap)Kyro BHCYHYTI IPOTH MEHE 3BUHYBa4YCHHsI. Sl HE HAMararuMycs
Hi IOBOIUTHU CBOIO HEBUHYBATICTh, Hi CIIPOCTOBYBATH CBOIO IIPOBHHYY. Y IEBHUX CHTYAIiSIX BU3HAHHS IIPO-
BUHU Nolo contendere Moxxe IpUBECTH 10 OUIBII CIPUATIMBOTO pe3yibTary, HiXK 3BUYaliHe BU3HAHHS
BUHHU — Guilty Plea, ocKiTbKY Take BU3HAHHS HE MOKe OyTH BUKOPHCTAHO IPOTH BiAMOBIa4a B 1HIIIIH CIIpaBi
YM 3a IHIIMMU OOBUHYBadyeHHSAMH [ 15].
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Kpim nolo contendere oco6muBoro GopMOr0 yroau 3 IpaBoOCYIIsIM BUCTYTIa€ yroja Bijgoma sik Alford Plea.

Alford Plea € cBoepinnoro ansrepHatuBoro Nolo Contendere. SIkmo Nolo contendere o3Hauae, mo -
CyIHUI TpuiiMae Oy/Jb-SKe MMOKapaHHs, sIKe Cyl BBaXKae 3a MOTpiOHe, alle He BU3HAE ceOe BUHHHM, TO 3a
Alford Plea nincynauii Bu3Hae ceOe BUHHHUM, aJie 0JJHOYACHO 3asIBIISIE PO CBOIO HEBHHYBATICTh. 3a3HAYCHE
Ha TIepIINN MO BUMIIsiaae tuBHUM. Bogaouac, yrona Alford Plea Takox nHadyia 10CMTh 3HAYHOTO MO~
mupenHs y cynosii npaxktuni CIIA [15].

Tak, y 3akononaBctBi CIIIA BusHanHs BuHU y Qopmi Alford Plea, ske TakoX Ha3WBalOTh BU3HAHHIM
BHHH y cripai «Kenneni npotu 3axinHoi Bipmkuniiy, abo «1okTpuHa Andopaay, € BU3HAHHIM OOBHHYBa-
YCHUM CBO€1 BUHH y Cy/i i 9ac po3NIIAY KPpUMIHAIBFHOTO MIPOBAKEHHS, 32 SIKUM TaKUH «006uHy8aueHull
00HOYACHO He BU3HAE 3N0YUHY MA CINBEPONCYE, WO HEeGUHHUL, ale BUSHAE, W0 OOKA3U, NPeOCMAasieHi 006i-
HYBAYUEHHAM, WBUOULe 3d 6Ce, NEPEKOHAIOMb CYOOI0 D0 NPUCAICHUX UIHAMU NIOCYOH020 unHuMm». Y 2000
poti MinicrepcrBo toctutlii Crionyuenux IlItaris 3a3naumino: «Y crpasi Alford Plea oOBuHyBaueHMit 10-
TOJKYETHCSI BU3HATH ce0e BUHHUM, OCKUIBKH BiH a00 BOHA YCBIJOMIIIOE, IO IIIAHCIB HA BUITPABIAHHS MaJIo,
TaK SIK € Baromi JOKa3u y CTOpoHH oOBUHYBadeHH:. bimspko 17% 3acymkeHux cynaMu mrartis Ta 5% Qene-
pPaNbHUX YB’S3HEHUX MOJAIOTh KJIOMOTAaHHS 11010 yroau 3a ¢popmoro Alford Plea. 115 pizuuist BigoOpaxae
BIJIHOCHY TOTOBHICTB CYJIIB IIITaTy, IIOPIBHIHO 3 (peJepaibHUMU CyaMu, PUHHSITH MOIOHI allbTepHATHBHI
npoxanHs [16].

Oo6BuHyBaueHHs y cripaBi Alford Plea € YopuIu4HO JOMYCTUMUMH Maike B yCiX (eaepanibHUX cynax i
cynax mrariB CIIIA, 3a BuHsTKOM cy/iB mraTiB [Haiana, Miguran i Hero-J/[xxepci abo cymaiB 30podHUX CHIT
Crnonyaennx IllrtariB. Ll ¢opMa BH3HAHHS BUHH YaCTO BUKOPUCTOBYETHCS 1 B MICIIEBHX CyIaxX, i y Cydax
mrariB (okpyxuux) y CIIA [17].

[igxpecnmmo, Mo YNHHE TPOLECyabHE 3aKOHOAABCTBO MICTUTH OKpeMi 0OMEKESHHS II0I0 MOXKITUBOCTI
Bukopuctanus Alford Plea. Hanpuxian, Taka (popMa OroJIONIEHHS BIACHOT BUHH 3a00pOHEHA B Cynax 30poii-
Hux cui CILIA.

Alford Plea mae i npakTu4He 3HAYEHHA 1151 cTOponu 3axucty. Buznanus Alford Plea nae 3axvcHukaM
MIJICYTHOTO Yac JUIs TOro, abW 310paT JONATKOBI JOKA3H Ta PO3POOUTH CTPATETIIO 3aXUCTY. AJIBOKAT MOXKE
MIOAATH KJIOTIOTaHHSI PO BUKJIFOYCHHS OKPEMHUX JI0Ka3iB OOBHHYBAaYCHHS T0KA3iB 1 IPOAEMOHCTPYBATH HEMO-
JIKW B apryMeHTax oO0BuHyBadeHHs. L{i c1abki cTOpOHE MOXKYTh TIPUBECTH 10 TIOM SIKIICHHS 0OBUHYBaYCHb
a00 X BiAXUJIECHHS.

B minomy, Po3nminom 11 (Rule 11. Pleas) ®enepanbuux npaBuit KpuMiHamsHoOTo cynounHcTBa CIIA BeTa-
HOBJICHO TIEBHI €TaIU YKJIAICHHS TOTO YH IHIIOTO THITY YOI i3 IIPaBOCYIISIM.

[lepmuM Ba)IMBHM NPUHIUIIOM € 3a0e3MedeHHs 00’€KTHBHOCTI cymy. BimmoBigHO no mpomecy-
QIBHOTO 3aKOHOMIABCTBA, CYIIs HE Oepe ydacTi y meperoBopax Mik ctopoHoro 3axucty (defendant’s
attorney) Ta oOBuMHYyBaueHHs (attorney for the government). JlocsraeHHs yroau nependadae psj icToT-
HUX ymoB. [lo-mepire, e Te, Mo cTopoHa OOBUHYBAaYCHHS HE Oyne Ipei’ sBIATH 1HIII 0OBHHYBAauCHHS
nigcynaomy. [lo-npyre, ctopoHaMu Oyne 0OyMOBICHO «IIEBHUI BUPOK a00 Aiama3oH MOKapaHHs, IKUH €
nouineHUMY. [lo-TpeTe, miacyqHuil BU3HAE, 0 TpU3HAUYCHE Y MAaHOYTHHOMY PillIEHHI CYIy TOKapaHHs
€ «BIOIOBIAHUM PIICHHSIM Y CIIpaBi». Y KOHTEKCTI aHATI3y TEKCTY 3aKOHOMABUOTO aKTy IMPHUBEPTAIOTh
yBary JAOCHTh 3arajibHi (opMmystoBaHHs, BioOpaxkeHi y denepalbHUX MPaBHIIaX KPUMIHAJIBHOTO CY-
nounHcTBa CLIA. 3a3HaueHe MOKIIMBO IMOSICHUTH THM, IO 0araTo MOJIOKEHb 3HAXOMSTh CBOE BiIoOpa-
JKEHHs y cyaoBid npaktuii. Hanpuknaz, y cnpasi «llltat Aligaxo npotu Xoypi» B AneasaiiHOMY Cyai
Aiinaxo 1995 poky cyn nmpokoMeHTyBaB BIIuB Bu3dHaHHs Alford Plea na nonanpiiie BUHECEHHS BUPOKY
[18]. 3okpema, Cyn nocranoBuB: «Xoua Bu3HaHHs BUHH y Gpopmi Alford Plea no3soiisie 00BHHYBaueHO-
My BH3HATH ceOe BUHHIM Ha TJIi TBEPIKCHb PO HEBHHYBATICTh, BOHO HE BUMArae BiJl Cyay IpHAMaTH ITi
TBepKeHHs. Cyl, SKUil BHHOCUTH BUPOK, MOXKE, 32 HEOOXITHOCTI, PO3TIISIHYTH ITUPOKUAN CIEKTp iH(DOP-
Mallii, BKIFOUaIOUH JOKAa3U 3JI0YHHY, KpUMiHAIBHY 1CTOPif0 OOBHHYBAUEHOTO Ta MOBEAIHKY ITiICYTHOTO,
BKJIFOYAIOUN HAsSBHICTH 200 BIICYTHICTH JOKOPIB cyMimiHHs». AGo y 1999 pomi y cnpasi BepxoBHoro
cyny Ilisnennoi Kapominu «llltar npotu ['eitnca» Cyn moctaHoBuB, mo 3asBHUK Alford Plea 3aBxon
MMOBUHCH BU3HATH cc0e BUHHUM.

HacTtynHum eranom ykiajeHHs yroAau 3 npaBocynisam € «Disclosing a Plea Agreement». MoBa iize mpo
«PO3KPUTTS» a00 «ONMPUITIONHEHHS PO3KPHUTTS YTOAX PO BU3HAHHS BUHU. CTOPOHU IMOBHHHI OIPUITIOHH-
TH YTOIy NPO BU3HAHHS BUHYBATOCTI y BIIKPUTOMY CYIOBOMY 3aCilaHHI, 33 BUHSATKOM BHIIQJIKiB, KOJH CYIl
3 MOBAXHHUX IPUYUH JTO3BOJISIE CTOPOHAM OIPHWIIIOMHHUTH YrOAy MPO BU3HAHHS BHHYBATOCTI B 3aKPHTOMY
pexxumi [S]. [Ticnda orosomeHHss yMOB YIOU CyI EPEXOIuTh A0 eTany «Accepting a Plea Agreement» abo
IPUAHSTTS YTrOAU PO BU3HAHHS BUHWY a00 «Rejecting a Plea Agreement, To0T0, BinxmwieHHs yronu. [1pu
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[IOMY CYJI IIOBUHEH 3pOOUTH HACTYITHI KPOKH NIISTXOM BHECSHHS JIO TTPOTOKOITY CYIOBOTO 3aciiaHHs (abo, 3a
MTOBaYKHOI IPUYHHH, HA KaMepy BiI€03aIuCy):

— TIOBIJIOMUTH CTOPOHAM, IO CYJI BIAXWISE YTOy PO BU3HAHHS BHHYBATOCTI;

— 0COOMCTO TIOBIJIOMUTH MIJICYTHOTO MPO T€, IO Cy/J HE 3000B’S3aHUN JOTPUMYBATHCS YTOIH PO BH-
3HAHHS BUHH, 1 HAJIATH TICYTHOMY MOXKITUBICTD BiJIKJTMKATH CBOIO YTOJY;

— 0COOMCTO TTOBIJIOMHTH BIAMOBIa4a PO Te, IO, SKIIO 3asBy PO BU3HAHHS BHHU He OyJie BIIKIMKAHO,
CyI MO’KE BUPIIIUTH CIIPaBy MEHII CIIPHATINBO VIS MiACYAHOTO, HIK Mepen0adeHo YroAo Mpo BU3HAHHS
BUHU [5].

3aBeprabHUM etanom Buctynae «Withdrawing a Guilty or Nolo Contendere Plea». Ha npoMy etarti
MIJICYTHYI 3 BJIACHOT 1HIIIATHBY MOYKE BIJIMOBHUTHCS Bijl BU3HAHHS CBOET BUHH [5].

BucnHoBkH. Y miICYyMKY HAaroJxoCHMMO, IO YTo/a PO BH3HAHHS BUHU — [1€ OKPEMHI IHCTHTYT KPHMiHaIb-
Horo mpoBakeHHs y CLIA. Yroma mpo BH3HAHHS BHHH BHUCTYIIA€ SK KOMIUIEKCHA MPABOBA KaTeropis Ta
OXOTUTIOE JIEKUTbKA CAaMOCTIHHUX KPUMIiHAIBHO-IIPOIIECYaTbHUX KOMIPOMiciB. KpuMiHaIbHO-TIpoOIIeCyaibHe
3akoHonaBcTBo CIIIA BuiNs€ NeKiabKa BUIIIB YIOJA PO BU3HAHHS BUHU. Jl0 YnCiIa TakKuX HEOOXiIHO BijIHE-
ctu: «nolo contendere plea» Ta «alford pleay.

[TosiBa yroj y KpUMiHAJILHOMY CYJTOYHMHCTBI, Ccepell 1HIIIOT0, BUMArae yI0CKOHAJICHHS KPUMiHATICTHIHOT
METOIVKH PO3CIiTyBaHHS OKPEMHX BHIIB 37104MHIB. Ha manmii yac mporecyaibHe periaMeHTYBaHHS Ta IM0-
MIUPEHHSI Yol y KPUMIHATLHOMY CYJIOYHHCTBI MPAKTHYHO HE 3HAXOJUTH CBOTO B1IOOpaKECHHS y HOBEJTi3allil
MIIXOAIB KPUMIHATICTUYHOT METOJMKH PO3CIIIyBaHHS OKPEMHX BUJIIB KPUMIHAIBHUX MPABOMOPYIICHb Ta
KPUMIHATICTHYHOT TAKTHKH.
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Sluenko I.B. IIpenmer cynoBo-BeTepHHAPHOI eKCIEPTU3U Ta HOro 3Ha4eHHs B Teopil i nmpakTuimi
CY/10BOI eKCIePTH3H.

VY po6oTi BUCBITIICEHO MUTAHHS OO0 MPEJAMETA CYI0BO-BETEPUHAPHOT EKCIIEPTHU3H Ta POZKPUTO HOTO
3HAYCHHS B TEOpii i MPAaKTHII CyIOBOi €KCIEPTHU3H. BCTaHOBICHO, IO MTPEIMETOM CYIOBO-BETEpHUHAP-
HOI EKCIIEPTU3H € CYKYITHICTh (PAaKTHYHHUX JIAHUX Ta OOCTaBHH CIpaBH (MMPOBAJPKCHHS), OB’ SI3aHUX 13
IITKOJIO0, 3aTOJISTHOI 37I0POB’I0 1 KHUTTIO TBApWHH, 30KpEeMa, XapaKTepoM, MEXaHi3MOM, 4epToBiCTIO,
MO CITITOBHICTIO, TSOKKICTIO, TPYYKUTTEBICTIO YU IIOCMEPTHICTIO Ta IABHICTIO YTBOPEHHSI TIIECHUX YINKO-
JUKeHb, BUHUKHCHHSIM 1 IMOMIMPEHHSIM 3aXBOPIOBAHb TBApWH, BUHHKHCHHSIM X KaJIITBA YU MPUIHHOIO
cMepTi, 1e(HEeKTHUM HaJlaHHSIM BETEPUHAPHOT JOTIOMOTH, OE3MEYHICTIO Ta SKICTHO KOPMIB 1 KOPMOBHUX
n00aBOK /ISl TBAPHH, BCTAHOBIICHUX CYI0BO-BETEPUHAPHUM EKCIIEPTOM Ha MiACTaBi BUKOPUCTAHHS CIIe-
MiaJIBHUX 3HaHb, UISIXOM 3aCTOCYBaHHS BIAMOBITHUX 3ac00iB (METO/IB) 3a pe3yJIbTaTaMH IMPOBEICHOTO
BCEOIYHOTO JOCIIKEHHS MaTepialbHUX 1 MaTepiai3oBaHUX 00’ €KTIB, K HOCIIB iHopmallii, 3 MeTor
pPO3B’si3aHHS 1eHTH(IKAMIHUX, JIarHOCTUYHUX Ta CUTYallIHHUX 3aBAaHb CyJOBO-BETEPUHAPHOI €KC-
MePTH3H.

[Toxazano, mo GakTHIHUMHU TaHUMH Ta 0OCTaBHHAMH, 1[0 CTAHOBJIATH NTPEIMET KOMIUIEKCHOI CyTOBOL
BETEPUHAPHO-010JIOT1YHOT, BETEPUHAPHO-MOJICKYISIPHO-TEHETHYHOT, BETepUHAPHO-0aIiCTUYHOI, BEeTepH-
HAapHO-MHUCTENTBO3HABUOI TOIO EKCIEPTH3H, IO BUKOHYIOTHCS IUISIXOM iHTErparlii crenialbHuX 3HaHb,
30KpeMa, 3 BEeTepUHApHOI MEAUIIUHY, 010JI0Ti1 TBAPUH, MOJICKYIISIPHOI TEHETHKH, 0aTiCTUKU, MHCTEIITBO3-
HaBCTBa €: BUJIOBA, I'PyIOBa, BIKOBA, CTaTeBa 1 OPraHHO-TKAHWHHA MPUHAICKHICTh 010JIOTIYHOTO Mare-
pialy TBapHHHOTO IOXOJKEHHS; HAsBHICTh YW BIJICYTHICTH OTPYT B OPraHi3Mi TBapWH Ta IX OTPYEHHS
(ccaBIiB, TBApUHHUX T1APOOIOHTIB, O/KIJ TOIIO); YIIKOKCHHS Ta MOP TBAPUHHUX TiPOOIOHTIB, 3aM0/Ii-
STHAX €JIEKTPOTPAaBMOIO, VIIKOKEHHSI Ta CMEPTh TBAPHH Bif [ii BOTHETIaIbHUX, BHOYXOBHX UM METAILHUX
3HAPSIb.

CTBepIKY€EThCS, IO KPUTEPIEM PO3MEKYBAHHS ONU3BKUX 332 00’ €KTOM BHIIB CyJOBUX CKCIIEPTHU3,
30KpeMa: CyI0BO-BETEPUHAPHOI, CYyTOBO-010JIOTIYHOI, CYAOBOi MOJIEKYIIPHO-TEHETHYHOT TOIIO € BIla-
CTHBOCTI MaTepiaJbHUX 00’€KTIB JOCIIUKEHHS Ta 0e3MoCcepeHIi MpeJaMET CYI0BO-EKCIIEPTHOTO J0-
cimimkenns. [lokazaHo, M0 TOYHE BU3HAUCHHS IIPEIMETa CyI0BO-BETEPUHAPHOI €KCIIEPTU3H JT03BOIIU-
JI0: pO3pOOUTH i cPOPMYITIOBATH THIIOBI MUTAHHS, SIKi OHOYACHO € 1 3aBIaHHSIMHU, 10 BHHOCSITHCS Ha
PO3B’sI3aHHS CYIOBOMY CKCIEPTY; OKPECIUTH KOJIO (PaKTHIHHUX JAHUX, SIKI MOXYTh OyTH YCTaHOBIICHI
IiJl 9ac MPOBEICHHS CYIOBO-BETEPUHAPHOI €KCIIEPTU3H; BU3HAYUTH IIPHPOY CIICHiaTbHUX 3HAHD CY-
JOBO-BETEPHHAPHOIO EKCIIepTa, sSIKa BUILIMBAE 13 IMPEIMeTa CyJOBO-BETEPHHAPHOI EKCIIEPTH3H; PO-
BOJIMTH CYJOBO-BETEPUHAPHE JOCIIKEHHS JIUIIE TUX MaTepiaJbHUX 00 €KTIB, 5IKi € MaTepiaJbHUMHU
HocisMM 1HQOpMAIIiT y Mexkax mpeaMeTa i€l eKCepTU3u a00 KOMIIIEKCHOT Cy/I0BOi €KCIEePTU3H IS -
XOM IHTeTpamii creniarbHUX 3HAaHb, 30KpeMa, 3 BETEPUHAPHOI MEIUIIMHU Ta IHIOIMX HAyK, 30KpeMa
010JI0TiT TBApUH, TOKCHUKOJIOTIT, XiMii, 0QJTICTUKH, MUCTEIITBO3HABCTBA TOMIO; JIOMOBHUTH 4. 2 CT. 242
KIIK myHKTOM 6 1Tp0 000B’SI3KOBICTh MPU3HAYCHHS CY/I0BO-BETEPUHAPHOT EKCTIEPTU3H JIJIs 3 SICYBAHHS
TSDKKOCTI Ta XapaKTepy IIKOAH, 3aM0AisTHOT 310pOB’ 10 TBAPUHU, @ TAKOXK ISl BCTAHOBIICHHS IIPUIUHU
CMEpPTI TBapHH; BKIIOYUTH PEKOMEHIAIIIT IIPO MPHU3HAYCHHS CYIOBO-BETEPUHAPHOI €KCTICPTH3H 10 3Mi-
CTy METOJIMK PO3CIiTyBaHHS OKPEMUX BUIIB IPaBOIOPYIICHB MO0 TBAPUH; BiIMEKYBaTH CYIOBO-Be-
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TepUHAPHY EKCIIEPTHU3Y BiJ CYIOBUX EKCIIEPTHU3 CYMIKHUX POJIB UM BUJIB, 30KpeMa, CyIoBo-0iooriv-
HOT, CYJJOBOi MOJICKYJISIPHO-TE€HETUYHOT TOIIO; PO3POOUTH METOAMKH 1 OKpEMi METO/IH CYI0BO-BETEPH-
HapHOT eKCIIePTU3H IS TOCHIPKCHHS BIaCTUBOCTEH crienu(pivyHuX if MarepialbHUX 00’ €KTIB 3 METOKO
OTpUMAaHHs iHQOpMaIlii, 10 MICTUTHCS B HUX 3 METOI PO3B’S3aHHS THUIIOBUX CKCIICPTHUX 3aBIaHb;
3aMoYaTKyBaTH NPOBEJCHHS KOMILIEKCHUX CYJIOBHUX BETEpHUHAPHO-010JI0rYHOI, BETEpHHAPHO-MOJIE-
KYJISIpHO-T€HETHYHOI, BETEPHHAPHO-0aTiCTHYHOT, BETEPUHAPHO-MUCTEITBO3HABYOI TOIIO E€KCIIEPTH3
NUISTXOM 1HTeTpalii crenialbHuX 3HaHb, 30KpeMa, 3 BETEPUHAPHOI MEJAUITUHU, 010J0Tii TBapWH, MO-
JIEKYJISPHOI TeHEeTHKH, 0alliCTUKH, MUCTEIITBO3HABCTBA TOIIO; OPraHi3yBaTH e(EKTHBHE MPOBEICHHS
CYJIOBO-BETEPUHAPHOT €KCIIEPTU3H Y CTICIiaIi30BaHIi eKCTIEPTHIM yCTaHOBI; BU3HAYNUTH MEPCICKTHBHI
HAaIPSIMU HAyKOBO-AO0CIITHOT po0OTH Y cepi CYyT0BO-CKCIEPTHOT AiSIBHOCTI B I[IJIOMY Ta CYylOBO-Be-
TEPUHAPHOT SKCIIEPTU3H 30KpeMa.

KurouoBi ciioBa: cyoBa excriepTu3sa, Cyl10BO-BeTEpHHAPHA SKCIEPTH3a, [IPEAMET CY/I0BOI eKCIIEPTH3H,
CYIIOBO-CKCIIEPTHA JMisITbHICTh, TBAPUHH, TH(HOPMAILis.

Yatsenko I.V. Subject of forensic veterinary examination and its significance in the theory and
practice of forensic examination.

The article covers the issue of the forensic veterinary examination subject and reveals its
significance in the theory and practice of forensic examination. It has been established that the subject
of forensic veterinary examination is a set of factual data and circumstances of the case (proceedings)
related to the harm caused to the health and life of the animal, in particular, the nature, mechanism,
order, sequence, severity, lifetime or postmortem and the longevity of the formation of bodily injuries,
the occurrence and spread of animal diseases, the occurrence of their injury or the cause of death,
defective provision of veterinary care, safety and quality of animal feed and feed additives established
by a forensic veterinary expert on the basis of using special knowledge, by using appropriate means
(methods) based on the results of a comprehensive study of material and materialized objects, as
carriers of information, in order to solve identification, diagnostic and situational tasks of forensic
veterinary examination.

It is shown that the actual data and circumstances that constitute the subject of complex forensic
veterinary-biological, veterinary-molecular-genetic, veterinary-ballistic, veterinary-art, etc., are carried out
by integrating special knowledge, in particular, in veterinary medicine, animal biology, molecular genetics,
ballistics, art history are: species, group, age, sex and organic-tissue belonging of biological material of
animal origin the presence or absence of poisons in the body of animals and their poisoning (mammals,
animal hydrobionts, bees, etc.); damage and pestilence of animal hydrobionts caused by electro trauma,
damage and death of animals from the action of firearms, explosive or projectiles.

It is argued that the criterion for distinguishing closely related types of forensic examinations, in
particular: forensic-veterinary, forensic-biological, forensic molecular-genetic, etc. are the properties
of material objects of research and the direct subject of forensic-expert research. It is shown that the
exact definition of the subject of forensic veterinary examination allowed: to develop and formulate
typical issues, which are both tasks made for solving the forensic expert; outline the range of evidence
that can be established during forensic veterinary examination; determine the nature of special
knowledge of the forensic veterinary expert, which follows from the subject of forensic veterinary
examination; conduct forensic veterinary examination of only those material objects that are material
carriers of information within the subject of this examination or complex forensic examination by
integrating special knowledge, in particular, in veterinary medicine and other sciences, in particular
animal biology, toxicology, chemistry, ballistics, art criticism, etc.; to supplement part 2 of article
242 of the CPC with paragraph 6 on the obligatory appointment of a forensic veterinary examination
to clarify the severity and nature of damage caused to the animal’s health, as well as to determine
the cause of death of animals; include recommendations on the appointment of a forensic veterinary
examination in the content of methods for investigating certain types of offenses against animals;
dissociate forensic veterinary examination from forensic examinations of related genera or species,
in particular, forensic biological, forensic molecular genetics, etc.; develop methods and separate
methods of forensic veterinary examination to study the properties of its specific material objects in
order to obtain the information contained in them in order to solve typical expert tasks; initiate complex
forensic veterinary and biological, veterinary-molecular-genetic, veterinary-ballistic, veterinary-art
expertise, etc., by integrating special knowledge, in particular, in veterinary medicine, animal biology,
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molecular genetics, ballistics, art criticism, etc.; organize an effective forensic veterinary examination
in a specialized expert institution; identify promising areas of research work in the field of forensic
expertise in general and forensic veterinary expertise in particular.

Key words: forensic examination, forensic-veterinary examination, subject of forensic examination,
forensic-expert activity, animals, information.

IMocTanoBKka HayKoBOI MpoodieMu. BaxkinBe 3HAYCHHS Yy MPOIIECyaTbHOMY 3aKOHOJABCTBI YKpaiHU Ta
CYIIOBO-CKCIIEPTHIN JisUTLHOCTI MArOTh MUTAHHS MPU3HAYCHHS, TIPOBEICHHS Ta BUKOPHCTAHHS PE3yJIbTaTiB
cynoBux ekcrieptus [1]. CynoBo-BeTepruHapHa EKCIIEPTH3a, SIK OJIMH 13 BHIIIB CYJIOBHX €KCIICPTH3, IPUBEPTAE
10 cebe yBary, HacamIiepel, TUM, 0 JIOTIOMarae BCTAHOBHUTH 1CTHHY, IPOHUKHYTH y HEBIZOME 1 TAEMHE, ITiJ]
9ac POo3B’sI3aHHS CYIOBO-CKCIIEPTHHUX 3aBIaHb, ITOB’I3aHUX i3 PO3CIITyBaHHAM IIPAaBOIOPYIICHB IIOI0 TBa-
pHUHH, a TAaKOXK MTPABONIOPYIICHB Y (haXoBiii AisUTbHOCTI, 30KpeMa, BCTAHOBJICHHS BIIMOBIIHOCTI Jil (paxiBIiB
BETEPHUHAPHOT MEIUITUHY B BUMOTaM JIIarHOCTHYHOI 1 JTIKYBaJIbHOT MPAKTUKH, ITi]] Yac KJITHIYHOTO 00CTEKEH-
HsI TBAPMHU, BUSBJICHHS YCKJIaIHEHb i1 4ac rmepediry XBopoOU Ta JIIKyBaHHS TBAPWUHH, OIIHIII CBOEYACHOCTI
1 IOBHOTH TIPOBENICHHS JIIKYBaJIbHO-MIPOPUTAKTUIHNX, TPOTHEITI300THYHUX, CAHITAPHO-TIT€HIYHUX, KapaH-
TUHHHX Ta IHIIMX 3aXO0/IiB; MOPYIICHHsI (haXiBLSIMU BETEPUHAPHOT METUITUHH IPABUII POBEJCHHS Mpodinak-
THUYHHX 1 037I0pPOBYHX 3aXO/IiB Y TBAPHHHUIITBI Ta 3I0BKUBAHHS HIMH CITy)KOOBHM CTaHOBHIIEM TOIIO [2—3].

Sk TocTaTHRO MOJIONIA HAYKOBA rary3b 1 cepa MpakTHUHOT CY/I0BO-EKCIIEPTHOT AsUTbHOCTI, CYTOBO-BETE-
pHHApHA EKCIIepTH3a € YaCTHHOIO EKCIIEPTONIOTIi, Ma€ BIaCHY TEOpeTHUHY 0a3y [4]. BaxmuBuM muTaHHIM,
sIKe HUHI CTOITh TIepe]l BUCHUMHU-IOPHCTAMH Ta CyIOBO-BETEPHHAPHUMHE €KCIIEPTaMH € pOo3po0Ka Ta BIOCKO-
HaJICHHS TIUTaHHS, [0 CTOCYETHCS BU3HAYCHHS MIPEAMETa JOCIIIKSHHS B CyI0BO-BeTEpUHAPHIN €KCIIEPTH3,
aJKe TIOHSTTS «IIPEIMET CYIOBOI eKCIIEPTH3I» — OMHE 3 (PYHIaMEHTAIBHUX B HAYIIi PO CYIOBY CKCIICPTH3Y
1 B eKCIIePTHIN TpakTuiii [5].

Bupimenns 3a3HageHuX Ipo0lieM Mae BaXKIIUBE MPAKTUYHE 3HAYCHHS, OCKUTBKH HOTO BiJICYTHICTh Hera-
THUBHO BiTOOpakaeThCs Ha MPOLECYATbHUX 1 OpraHi3allifHIX MOMEHTAX IMPAKTUKU IPOBEACHHS CyIOBO-BE-
TEPUHAPHOT eKCIEPTH3H, OYIyIH MPUINHOIO HEOOTpYHTOBAHUX BiZIMOB Bif ii MPOBEICHHS, MiIMIHH CYIOBOI
EKCIIEPTHU3H 1HIIHMH TIPOIECYATFHIMH JisSIMHU, TOCTAHOBKY MUTaHb, 0 BUXOIATH 32 MEX1 KOMIIETEHIIT Cy-
JIOBOTO EKCIEePTa.

[IpaBunbHEe pO3yMiHHS MOHATTS IIPEAMET CYHOBO-BETEPUHAPHOI CKCIICPTH3M» HEOOXITHE I YiTKOTO
1 0OTPpyHTOBAaHOTO BH3HAUCHHS ITiJICTAaB MIPU3HAYCHHS 1 MTPOBEICHHS 3a3HAUCHOT EKCIIEPTH3H, a TAKOXK IIpa-
BIJIBHOTO 3aCTOCYBaHHS IPABOBUX HOPM, SIKI MICTSATH II€ TIOHSTTSL.

AHaJIi3 HayKoBHX MyOJikaniii. AKTyaabHICTh BH3HAYCHHS NPEAMETa CYIOBOI CKCHEPTH3H SIK Tally-
31 IPaKTHYIHOI MisTTBHOCTI, MIPOBOAMIOCH YKpaiHChKUME BueHuUMH, cepen sikux E.b. CimaxoBa-€dpemsH,
M.T. Illep6akorchkuii, B.1O. Llemniteko, O.0. bonnapenko, O.10. I'pomera, B.I. Ionuapenko, 1.B. Topa,
H.I. Kitumenko, B.K. JIucnuenko, O.B. Xomyrenko, C.B. Kynpsimosa, b.B. Pomantok, I'M. Haropuuii,
1.B. Iupir, A.B. Jlyoennos, M.B. Canreschkuii, M. 5. Cerait, 1.51. ®pinman, O.M. [Tonynanos, B.M. Illep-
ctiok, O.A. I'ymencekuit, T.B. bynko [6—11] Ta ini. JlocmikeHHsT OKpEeMHX CTOPIiH MpeaMeTa CyJI0BO-BeTe-
pUHApHOT eKCIIEPTU3H B TIEBHIHM Mipi MPOBOIMIIOCH | BACHUM-JIIKAPSIMH BETEPHUHAPHOT MEIMIIMHH 3apyO1KHUX
KpaiH, MpoTe, B MepeBakHIA OUTBIIOCTI, 3 MPUKIAJIHOT TOUKHA 30Dy, BUPIIIYIOUH OKpeMi (haxoBi MHUTAHHS,
OB’ sI3aHi 13 3aMOISIHHSAM TBapUHAM Pi3HUX BUJIIB Ta HANPSAMIB BUKOPUCTAHHS, TUICCHUX YIIKOIKEHb a00
X 1X 3arubeni, 30KpeMa y pas3i MOpyIICHHS IPaBI YTPUMaHHS i ekcrutyararii [12], 3aBaHTa)xeHHs y TpaH-
CIIOPTHI 3aco0M W BHBaHTaXeHHs 3 HUX [13], TpaHcnopTyBaHHs [14], TpeHyBaHHS [15], TOpOKHBO-TpaH-
CIIOPTHHUX TPHUTOJI 32 y4acTi TBApuH [16], cekcyaabHUM HACWILISM HaJl HUMHU [ 17], mpUMyIIIyBaHHS TBAPHH 110
BHKOHAHHS HEITPUPOIAHUX JUTs HUX [l [ 18], OpakoHbepcTBa [19], mopyiieHHs npasui oociyropyBanHs [20],
a TaKOX TiJ1 YaC BUKOPUCTAHHS Y PI3HUX BUIOBHIIHUX 3ax0/1ax [21], HaAaHHs BETEPHUHAPHOI TomoMorHu [22],
ITOCTAaHOBKM Ha TBapWHAX HE HAYKOBHX EKCICPHMEHTIB [23], NpUMYyIIyBaHHIM 1O HAmaay OXHUX TBAPHH
Ha iHmux [24], BimoBy [25] Tomro. BomHoyac y 3apyOiKHUX HAyKOBHX MyOJiKallisiX € MOBIIOMJICHHS PO
3anydeHHs (paxiBIiB BETCPHHAPHOI MEIUIIMHU IO MPOBEICHHS CYAOBO-BETEPUHAPHOI SKCIICPTH3H i Yac
PO3CIIiTyBaHHS IPABOIIOPYIIEHb, e 00 €KTOM Oynu TBapuHu [26—28].

Be3yMoBHO sIK BITUM3HSHI, TaK 1 3apyODXKHI HAYKOBII 3pOOIIN BHECOK Y PO3BUTOK Ta yIOCKOHAJICHHS
OKPEMHX TCOPETUIHUX IOJIOKEHb CYAOBO-BETEPUHAPHOI EKCIIEPTU3H, IMPOTE PO3JIOTOr0 KIACHIHOTO JOCIHTi-
JDKCHHST TIMTAHHS IIOJ0 TpenMeTra sk 0a30BOr0 IMOHSTTS B €KCIIEPTONOTIT Ta CYI0BO-CKCIIEPTHIH MPaKTHIII
BYCHHMH JI0 HUHI HE MIPOBOAMIOCH. Y 3B’SI3KY 3 I[MM, TOCIIKYBaHE IIUTAHHS € aKTYaJIbHUM SIK B FOPHCIIPY-
JeHIi{, TaK 1 B Cy0BO-BETEPUHAPHIN eKCIIePTU31.

Meta po6oTu — chopmyroBaTH i OOTPYHTYBATH MPEAMET CYIOBO-BETEPUHAPHOI EKCIIEPTU3H, K (HyHIa-
MEHTaJIbHOI KaTeropii HOBOTO BUAY CYIOBOI €KCIIEPTH3H, Ta BCTAHOBUTH iX PABOBY IPUPO/LY.
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BuxaaneHns ocHOBHOTO MaTepianay. OqHI€0 13 CKIQIHNUX, IPOTE HAWBAXIIMBIMINX 1 0a30BUX KaTe-
rOpii CyIOBOT €KCIIEPTU3H B3ara i CyIoBO-BETepHHAPHOT €KCTIEPTH3H, 30KpeMa, € IIPEeIMET JI0CIIiKSH-
Ha. [IpeamMeToM € HAlOUIBIIT CYTTEBI, BAXIIMBI 1 TOJIOBHI CTOPOHHM, BIACTUBOCTI JIOCIIKYBAHOTO SIBUIIIA,
00’€eKTa, Ha sIKi CIIPSMOBaHa MM3HAaBAIbHA NIsUTBHICTE cy0’eKTa mi3HaHHs [29]. BiH okpecitoe mpupoay i
JUKepella 3HaHb CYJ0BOTO eKCIepTa Oy Ib-sAK0T eKCIIEPTHOT CIIeMiaIbHOCTI, Y T. 4. i CY/I0BO-BETepHUHAPHOT
CKCIIEPTU3H.

BupimeHHs mMUTaHHS TPO TMpPEaMeT CYJIOBO-BETEPUHAPHOI EKCIepTH3H, K chepH HayKoBOI Ta
MPaKTHYHOI eKCIIePTHOI MiSIBHOCTI, MAa€ BEJIMKE 3HAUCHHS JJIT OKPECICHHS CKCIEPTHUX 3aBIaHb,
10 BUPINIYIOTHCS €0 EKCTIEPTU300, a TAKOXK BU3HAUYCHHS iX 3B’S3KY 3 00 €KTaMM JOCIIKCHHS Ta
MeXKaMH KOMIIETCHIIII CyI0BO-BETEpUHAPHOTO eKcmepra. [lepmr HiXX HamaTH BH3HAUYCHHS IIpEeaMETa
CYAOBO-BETCPHHAPHOT €KCIEPTH3H, SK HOBOTO BHIY CYIOBOI €KCIIEPTHU3HM, MU BBa)KaJIH 3a MOTPiOHE
MPOAHANII3yBAJIM JYMKH BUYCHUX-IOPUCTIB Ta CYJIOBHX CKCIIEPTIB IIOAO0 TIYMAuyeHHS I[i€1 eKcrepTHOT
KaTeropii B CymoBiil eKkcnepTonorii Ta OKpeMHUX BUIAX CYIOBHUX €KCIEPTHU3, aJ)Ke BH3HAUCHHS Ipel-
MeTa CyJOBOI €KCIIEPTH3H B3araii i CyloBO-BeTepHHAPHOI 30KpeMa, Cepe/l HayKOBIIiB 3aJINIIAETHCS HE
30BCIM BUPINICHUM 1 THUCKYCIHHUM, ajKe BYCHI HE NIHUNUIM €JUMHOI AYMKHU 3 I[bOTO MTUTaHHS, a, OTXKE,
TPaKTYIOTh HOTO TIO PiI3HOMY.

JIMCKyCIHHICTD TIOHATTSI «IIPEJAMET CYZA0BOT €KCIIEPTHU3WY B3araiii i CyJl0BO-BETEPUHAPHOT EKCIIEPTU3H 30-
KpeMa Ha CTOpIHKax CIeliajbHOI HAyKOBOT JiTepaTypu 00yMOBJIeHa ioro OaratosHaunicTio. Tak, B.K. Jlu-
cuuenko [30, c. 329] npeaMeT Cy10BOT €KCIIEPTHU3H OTOTOXKHIOE 3 i7IeHTH(iKalli€ero, poTe sk Bkasye E.b. Ci-
MakoBa-EdpemMsH [31] Takui MiJXiJ BUIyYae i3 KpUMIHATICTHYHOT €KCIIEPTHU3H PO3B’ I3aHHS J1arHOCTUYHHUX
Ta CUTyalilHUX 3aBJaHb, M0 HE IPUITYCTUMO.

Hanropuwmii I. M. 10BiB B3a€MO3B’SI30K IpeaMETa CYIOBOI EKCIEPTH3HU 1 MpeaMeTa JOKa3yBaHHS (Koja
00CTaBUH, SIKi MiJUIATAIOTh YCTAHOBJICHHIO 32 KOXKHOIO CIIPaBOI0), sIK HEOOX1THY YMOBY €(DEKTHBHOTO BHpI-
meHHs cipasu [32].

B.B. Pomanrok [33, c. 130], T.B. Bapdonomeera [34, c. 26], .M. Haxropuuii [32] TOTpUMYIOTBCS TyMKH,
IO MTPEAMETOM CYJOBOI eKCIICPTH3H € 3aBIaHHS, SIKi CTaBIISTHCS CYIOBOMY EKCIIEPTY I po3B’si3aHHs. [1po-
T€, Ha HAIll 0TI, HE MOKHA TTOTOIUTHCH 13 TAKUM TBEPKCHHSIM, aJ[)KE CYI0BA EKCIIEPTH3A € ITi3HABAILHOIO
JUSUTBHICTIO, OTIKE, ii TIPeJIMETOM € OOCTaBHHH, JOCIIKCHHSI SKUX JO3BOJISITH OTPHMATH 1H(GOPMAIIit0, 1110
Ma€ BCTAaHOBHTH CyIOBHI eKkcriepT. [IpenMeT excriepTrsn icHye 00’ €KTHBHO, HE 3aJISKHO BiJ iHIINX YHHHH-
KiB, HaIlpUKJIa[, 3aBIaHHs 3aMOBHUKA CYITOBOI €KCIICPTH3U Ta HE 3MIHIOETHCS 3aJICKHO BiJI XapakTepy 1 sKo-
CTi MUTaHb, IOCTABICHUX HA BUPILICHHS CYIOBOMY eKcrepTy. [IuTaHHs K, TOCTaBJICHI CYyIOBOMY CKCIIEPTY
IUTSL pO3B’SI3aHHS TTi[T Yac MPOBEICHHS CYIOBOi €KCIICPTH3H, JIUIIE CIIPSIMOBYIOTH CYOBOTO EKCIIEpTa y TICBHE
PYCIIO Ta YTOYHIOIOTH TIPEIMET JTOCIIIKSHHS.

PozBuBaroun BUeHHs mpo npenmer cynoBoi excrieptuszn O.B. Xomyrenko ta C.B. Kyapsimosa [35] Bu-
3HAYaI0Th HOTO SK iH(popMalliro mpo (akTu Ta OOCTABUHU CHPABH, SIKI OJICPXKYIOTh BHACIIIOK JTOCIIPKEHHS
00’€ekTa, a TaKOK (PaKTHYHI JaHi, 3’ ICYyBaHHS SKUX MOTPeOy€e BUKITIOYHO CIICIialbHAX 3HAHB CYJJOBOTO EKC-
mepTa BigmoBigHOI cnenianbHocTi. OTKe, Take MOHATTS MPEAMETa CYIOBOI EKCIEPTU3U € PO3MIUPEHUM, Y
MOPIBHSHHI 3 MOJIOHUMH BU3HAYCHHSIMU, TPUBEICHIMH 1HITHMHU aBTOPaAMH.

YoCKOHATIOIYH MOHATIHHU amapar moao npeamera cynoBoi ekcrieprusu T.B. Jlo3a [36] 3a3Hauae,
[0 MPEIMETOM CYI0BOT eKCIepTH3H € (hakTHYHI JaHl (BJACTUBOCTI 1 cTaHU 00’€KTa EKCIEPTH3H), SAKI
MaJH Micie B 00’ €KTHBHIH MiHCHOCTI Ta BCTAHOBIICHI CYJIOBUM CKCIIEPTOM 3a pe3ylIbTaTaMH MPOBEICHO-
IO HUM JIOCJIJKCHHS 3 BUKOPUCTAHHAM cIleniaibHuX 3HaHb. [1in pakrtamMu (pakTHYHUMU JaHUMH) CIiJ
PO3YMITH ICTHHY, pE3YJIbTAT, MOJIiF0, TOCTOBIpPHE 3HAHHS, caMy MOJII0 (pe3y/IbTar) Ta BiIOMOCTI PO Hel,
JIOCTOBIPHO MiATBEPKCHI CYIOBOIO eKcIepTH30t0. OTxe, GaKTUIHIUME JaHUMHE € CYIKEHHS CYJOBOTO
excrepra mnpo QaxT (moxairo) y GopMi BUBEACHHS, aJ[’Ke BOHO IIOPODKYE AOCTOBIPHE 3HAHHS, SKE TAKOK
€ (akToM.

VY npakTU4HIN AISITBHOCTI IPeIMET CY/I0BOi €KCIIEPTU3U BU3HAYAIOTH 11 3aMOBHUKH Y 3B’ SI3KY 3 IOTPEOOIO
EKCIIEPTHOTO JOCIIKeHHS (PaKTIB i 0OCTaBHH, III0 MAIOTh 3HAYCHHS JJIsI IPOBAKCHHS YK PO3CIiTyBaHHS
CIIPaBH 3 METOIO TIepeBipku ab0 (OopMyBaHHS TOKa3iB.

B.K. Jlucuuenxko [37], M.A. Ceraii [38], B.Il. Konontok, }0.b. @opuc, E.B. FOquna, B.C. Bunorpasno-
Ba [39] mOB’SI3yI0Th IPEIMET CYNOBOI SKCIEPTH3H 13 00’ekTtamu nociimkeHHs. [Ipote ne pi3Hi MOHATTA,
aJKe TIPEIMETOM SKCIIEPTH3HU € He cami 1o co0i MartepiaiibHi 00°€KTH, a (pakTHYHI JaHi, M0 SBISIOTE COO0I0
BiJJOOpaKeHHS MO/l MPABOMOPYIIEHHS HA 00 €KTi, MiIIaHOMY EKCIIEPTHOMY JOCIIIKCHHIO. MarepiaibHi
00’€KTH IOCIIKEHHs € Jume (i3HYHIMU 00’ €KTHBHUMHE JKepeiaaMu (HaKTHIHUX NAHWX, TOMY BOHH HE
BH3HAYAIOTH MPEMETa eKCICPTU3HU Ta MOSICHIOIOTH HOTO CYTHICTb.
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O.M. [onymanos [40], BUAIISIOUN y 3MICTI PeIMETa CyJJ0BOT SKCIIEPTU3H HAYKOBY i MPAKTHUHY CKJIa-
TIOBi, TOTPUMYETHCS TIOTIIALY, IO MIPEAMETOM CYIOBOi EKCIIEPTH3H, K Taly3i 3HaHb, B HAYKOBOMY aCIEKTi
€ rpyna o0’ €KTUBHHX 3aKOHOMIPHOCTEH, sIKi IOCIIKYIOTBCS, TOOTO MOBa #Jie TIPO Pij, BUI CYIOBOI eKc-
TIePTH3H, a HE TIPO MPOIleCyaTbHO-TIPUKIIAHE 3HAYCHHS i1 mpeameTta. Y cBoto uepry, O.A. ['ymeHchkmii Ta
T.B. bynko [41, c. 73] iHTerpyo4r BU3HAYCHHS TOHATTS «IIPEAMET CYIOBOI SKCIIEPTH3HY, 3alIPOITOHOBAHE
PI3HUMU JOCIITHUKAMH, CPOPMYITIOBAIH HOTO B aBTOPCHKIM peNaKIlii TaKUM: «IIPEIMETOM CSKCIIEPTHU3H €
(bakTH, 00CTaBHHH, 110 MAIOTh 3HAYCHHS JIJISl KPUMIHAJIBHOI, IMBUIBHOT cripaBH abo cripaB Mpo aJIMiHICTpa-
THBHI PABOIMIOPYIICHHS, IO Mi/JISTaI0Th BCTAHOBICHHIO 32 JOMOMOTOIO CIIeiaIbHUX 3HAHB IIIJISIXOM JTOCTi-
JOKEHHS 00’ €KTIB ekcriepTh3u. [t HacTymmHHX ¢y0’€KTiB — Cyly Ta 0ci0, sKi OepyTh y4acTh y CIpaBi, - BOHU
BHCTYIIAIOTh SIK BiJIOMOCTI Ipo (hakTh (pakTudHi qaHi)».

Ha nymKy aBTOpUTETHOro BYCHOTO B Taiy3i cymoBoi excrieptusu M. I. IllepOakoBcbkoro [42, c. 116]
MIPEAMETOM CYIOBOI EKCTIEPTH3H K HAYKOBOI rajay3i 3HaHb € J1Ba BUAHW 3aKOHOMIPHOCTEH: Tpyma 00’ €KTHB-
HUX 3aKOHOMIPHOCTEH (hOpMyBaHHS BIaCTHBOCTEH 00’€KTIB Ta iX 3MiHA y 3B’S3KYy 3 TOJI€I0, IO PO3CIiAy-
€ThCS, TOOTO 3aKOHOMIPHOCTI JIOCITIJIKCHHSI MaTepiajbHUX 00’ €KTIB CyI0BOI ekcriepTH3u. Jlo 3aKoHOMIpHOC-
TeH, 10 3yMOBIIIOIOTh BUHUKHEHHS BJIIACTUBOCTEH MarepiaibHUX 00’ €KTIB MOCIIKCHHS HallekaTh: (op-
MYBaHHS BIIACTHBOCTEH MaTepialbHUX 00’ €KTIB SK CIEMEHTIB MO/ii 3JI0UYMHY; (DYHKIIIOHYBaHHS 1 B3aEMOJIIT
MaTepialbHUX 00’ €KTIB B 00CTaBUHAX TOAIT MPaBOMOPYIICHHS; BIJOOPaXXEHHS BIACTHBOCTEH MaTepiaIbHUX
00’€KTIB y HABKOJIMIIHIN MarepiaibHiii 00CTaHOBIII; TPUIMHHO-HACIIIKOBI Ta MPOCTOPOBO-YaCcOBI 3B’ SI3KH
Ta BITHOCHHU MaTepiajbHUX 00’ €KTIB, 1[0 BAHUKAIOTH JI0, Y MOMEHT 1 IMiCIs TOJIl 3I09MHY. 3aKOHOMIpPHOC-
TSAMH JTOCITIJDKEHHSI MaTepiaibHUX 00’ €KTIB CYIOBOI €KCIIEPTU3H € MOIIYK, BUABJICHHS 1 (ikcallis Marepialib-
HUX 00’€KTIB, IXHIX BIIACTUBOCTEH 1 03HAK; JOOYBaHHS 13 MarepiaibHUX 00’€KTIB pejeBaHTHOT iH(OpMAITii,
(aKTHIHUX TaHUX PO MPABOMOPYIICHHS, IO PO3CIIAYETHCS.

3 NMpaKTHYHOI TOYKH 30PY IOHATTS MIPEAMETa CYIOBOI €KCIEPTU3U PIBHO3HAYHE METi HOCHIIKCHHS 1
SIBTISIE COOO0 BCTAaHOBICHHS (DaKTIiB ((pakTHUHHUX JaHUX), CYLKEHb PO (DaKTH, IO MAIOTh 3HAYCHHS IS
MIPOBADKEHHS UM CIIPABH, MUIIXOM JOCIIKCHHS MarepialbHUX 00’€KTiB, HAJaHUX Ha €KCIEPTHU3Y, SKi €
MaTepiaIbHUMHU HOCIMU 1H(OpMaIii mpo mojiro, mo BigOynacsa. Y NpUKIaJHOMY 3HaYCHHI TpeMeTa Cy-
JOBOi €KCIEPTH3H HEOOXIMHO BHIUIATH [1BA aclEKTH: MPOIeCyallbHHUN 1 rHOceonoriunuii. [Iponecyansua
CKJIaZIOBa MpEIMeTa CyI0BOI eKCIICPTH3H SIBJISIE COO0I0 0OCTAaBHHU Ta (DaKTHUHI JaHi, SKi BCTAHOBIIOIOTH 32
JOTIOMOTOFO CTEHiaTbHIX 3HaHb TA CHCTEMOIO TOKa3iB. 3 THOCEOIOTIYHOI TOUKU 30py MPEAMETOM CYHOBOI
SKCIIEPTHU3H € BIIACTHBOCTI, CTOPOHH 1 BiTHOCHHU MaTepiaJbHUX 00’ €KTa SKCIICPTH3H, 1[0 BU3HAYAIOTHCS ITi]]
9ac TaKOro JOCIHIIKCHHS 1 pO3IISIAETHCS Ha ABOX PIBHSX: SIK MPEAMET poxy (BUILY) CYAOBOi EKCIIEPTU3H Ta
MpeMeT KOHKpeTHO1 excnieptusu [40].

[IpeameT pony 4u BHIY CYIOBOI EKCIIEPTU3U SBIISIE COOOI0 CYKYITHICTh YCiX (DaKTHYHHX JAHHX, SIKI MO-
XKyTh OyTH BCTAHOBJICHI ITil YaC TPOBEACHHS KOHKPETHOI eKCIIEPTH3H. 3 PO3BUTKOM BUCHHS IPO HAyKOBHI
MPEAMET POIY Ta BUAY CYIOBUX €KCHEPTH3 KOJIO OOCTaBHH PO3MIMPIOETHCS. PooBe BU3HAYCHHS IpenMera
CYyIOBOi €KCIIEPTU3U BU3HAYAE HOTO peali3alliio B CIeIiaJbHAX BU3HAUYCHHSX MTPEIMETa OKPEMHUX BUIB CY-
JI0BOT excriepTu3y. HeoOXiaHi ytst cripaBu (ITPOBAKEHHS ), IO PO3CIIAYEThCS (DAKTUYHI JaHI € METO eKC-
MEPTHOTO JOCIIKEHHS 1 (POPMYJITIOIOTHCS Yepe3 CYKYIHICTh MUTaHb, SKi BUPIIIYIOTHCS Y TIEBHOMY POJIi YU
BH/II CYIOBHX ekcrieptus [43].

M.T. llepbakoBchkuii [44], MATPUMYIOUH TyMKY IHIIMX JAOCJIHUKIB I1i€l MpoOIeMH, 3a3Ha4ae mpo Te,
IO 3arajbHa CTPYKTypa eKCIIEPTHO-KPUMIHATICTHYHOTO aHANI3y Yy KPUMIHAJIBHOMY IIPOBA/DKCHHI Ta JOKa-
3yBaHHI MO)Ke OyTH HaWOUIBII TIOBHO 1 4iTKO MPEICTaBICHA HAYKOBO JIUINE 3 MO3HUIIT iH(HOpMAIiHHOTO ITiJI-
XOIIY, IO y3TOMKYEThCs 13 CT. 1 3akony Ykpainu «IIpo cymoBy excrieptusy» [45], BIIIIOBIAHO 0 SKOI CymoBa
EKCIIepTH3a € JOCITIDKCHHS SKCIIEPTOM MaTrepiabHUX 00’ €KTIB, «SIKi MICTATh 1H(GOPMAIIiI0 PO 00CTaBUHH
CIIpaBH, IIO epeOyBalOTh Y MPOBAPKCHHI OPTaHiB JOCYJOBOTO PO3CIiAyBaHHS Uu cyay». OTxKe, sIK 3 THOC-
€OJIOTIYHOT, TaK i 3 JOKa30Boi (IIpoIeCyanbHOl) TOYOK 30pY HISUTBHICTH CYJJOBOTO EKCIIepTa CIPsSMOBaHA Ha
OTpHUMaHHs 1H(OPMAIIil PO MO0 MPABOMOPYIICHHS 3 BUKOPUCTAHHSIM CIICI[iaIbHUX 3HaHb. Taka iH(pOp-
Mallis, sIK 3a3Ha4ya€ BUYCHUH, € pe3yIbTaTOM JOCIHIIKCHHS OKPEMHX BIACTHBOCTEH HAJTaHUX HA CKCIICPTU3Y
MarepialbHUX 00’ €KTIB.

Ons popmymroBaHHs NediHILii TEPMIHY «IIPEAMET CYIOBO-BETEPUHAPHOT EKCIIEPTH3I», SIK HOBOTO BUILY
CYIOBO1 EKCIIEPTU3H, MU [TPOAHATI3yBaJIN BU3HAYCHHS TEPMIHY «IIPEAMET» PI3HUX BHUIIB CYAOBOI CKCIICPTH-
3H, OCOOJIMBO THX, B CYKYITHOCTI 3 SIKUMH CyJIOBO-BETEpUHAPHA EKCIEPTH3a MOTCHIIHHO MOXe (popMyBaTu
KOMIIIICKCI eKcrepTH3n. Tak, peTebHIM aHATi30M HayKOBUX IMPALlb MIONO IMOHATTS IPEIMETa CYIOBOT eKC-
MePTH3H B3araji Ta KOMIUIEKCHOI cymoBoi ekcriepTu3u 30kpema, O. FO. I'pomesa [46] cdopmymoBana aB-
TOPCHKE BU3HAYCHHS MPEIMETa KOMIUIEKCHHX 010JI0TO-TPACOIOTIYHUAX CYAOBO-CKCIIEPTHUAX TOCIIIKCHB: «IIe
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(aktuyHi naHi (hakTé Ta 0OCTaBUHM) CHpaBy (MIPOBAKCHHS) MO0 MEXaHI3MY CJIiJIOyTBOPSHHHS ITiJl 4ac
B3a€EMO/IiT JIFOJIMHU, MTPEIMETIB 13 MaTepialbHUMHU 00’ €KTaMK 010JI0TTYHOTO TIOXO/KEHHSI, iX POIoBoi (Tpy-
MTOBOT) HAJIEXKHOCTI, JDKepea MOXOKSHHS 3a CIiaMU 010JI0TTYHOTO ITOXOJKCHHS [IUITXOM 1HTErpaIiiitHoro
BHKOPHUCTAHHS KOMILICKCY CIEI[ialIbHUX 3HaHb y Taly3sXx 010JI0Til Ta TPacolorii, BiIMOBIIHUMHI METOIaMHU
(3acobammu) 3 METOFO PO3B’sI3aHHS JIIATHOCTHYHUX, 1IICHTH(IKAIIIHHAX Ta CUTYyallliHUX 3aB/IaHb CyJ0BOT eKC-
TIEPTH3H.

A.B. JlyOeHmoB [47] moka3zas, 110 MPEIMETOM CYJIOBOI aBTOTEXHIYHOT €KCIIEPTU3H € CYKYITHICTh (haKTH4-
HUX JIaHWX, [TOB’S3aHMUX 13 MEXaHI3MOM JOPOXXHBO-TPAHCIIOPTHUX MPUTO, SIKi BCTAHOBIIOIOTHCS CYTOBHM
EKCTIEPTOM-aBTOTEXHIKOM Ha OCHOBI TIPOBEJICHOTO JIOCIIKCHHS 13 IIUTaHb, 10 CTABJISATHCS YIIOBHOBAKEHOIO
0c00010, a came 3 PUBOIY BU3HAYCHHS TEXHIYHOTO CTaHy TPAHCIOPTHOTO 3ac00y, JOPOKHBEOI 0OCTAaHOBKU
Ha MICIIi TTOJIT Ta Ji¥ y9aCHUKIB MOJIT, a TAKOK OOCTAHOBKH, IO CIIPUSIIM BUHUKHEHHIO MO

B.B. Tonuiii [48] Bupilllye MATaHHS MO0 MIPEAMETA CYIOBOI MOJICKYJISIPHO-TEHETHYHOI EKCIIEPTU3HU Ye-
pe3 3aBIaHHSA, 110 MOXYTh OyTH PO3B’si3aHi LI€I0 eKCIEPTH3010. Tak, mpeaMeToM CyI0BOI MOJIEKYISIPHO-Te-
HETHUYHOI EKCTIEPTH3H € (haKTHUHI 1aH1 Ta 0OCTAaBUHH MO0 YCTAHOBJICHHS HAJICKHOCTI O10IOTTYHUX CITIIIB,
BHSIBJICHHX Ha MICIIi TIOJIii, 0C00i, siKa MiI03PIOEThCS Y BUMHEHHI TPABONIOPYIICHHS, YCTAHOBJICHHS HaJICK-
HOCTI 010JI0T1YHUX CITIJIIB OJTHIMA 0C001; 3icTaBICHHs O10JOTIYHUX CJIJIiB, BUIYYEHHUX 3 MiCIIsl MOJi1, 3 iH(pop-
MaliiHuMu 6a3amu Jie30kcupruOonykieinoBoi kuciot (nam — JIHK); mudepenmiarnis JJHK y 3mimannx
cmijiax 010JIOTTYHOTO TIOXO/PKEHHSI JJ1s1 YCTAHOBJICHHS KUTBKOCTI 0CI0, IKUM HAJICXKUTH 010JIOTIYHA PEYOBUHA;
YCTAHOBIICHHS, Y € POJIUHHI 3B’ SI3KH MIJK 0COOaMHU.

0.0. Ulynera [49] BBaxae, 10 MPEIMETOM CYIOBOI MHCTEIITBO3HABYOI EKCIIEPTU3U € CYKYIHICTh (hak-
THUYHHUX JaHUX (0OCTaBHH NIPOBA/KCHHS), BIIOMOCTEH PO 00’ €KT, SIKUI MPENCTaBICHUI HA MHCTEITBO3-
HaBUY CKCIICPTH3Y, BKIIOYal0U 0OCTaBUHH CTBOPEHHS JaHOTO 00’€KTa (4ac, Miclle, BHKOPUCTOBYBaHI MaTe-
piaym, YMOBH CTBOPCHHS), @ TAKOXK HOTO XYIOXKHIO, ICTOPHYHY, KyJIBTYPHY, HAyKOBY IIHHICTH, MaTepiabHy
BapTICTh, a TAKOXK HOTO 3MICT Ta CMUCIIOBE HABAaHTAXKCHHS TOIIO.

E.b. CimakoBa-€dpemsa [50, c¢. 137] mpoBena (pyHIaMEHTalIbHE HAYKOBE JOCIIKEHHS CYTHOCTI
MDKTaJIy3eBOTO IMPeaMeTa KOMIUIEKCHUX CYJOBO-EKCIIEPTHHUX IOCTIIKEHB. J{OCTITHALIS 3apoIoHyBaia
TaKe BH3HAYCHHS MIKTady3eBOTO MpeIMeTa KOMIICKCHUX CYZOBO-CKCIEPTHUX MOCIHIIKCHD Y CYIOBIl
eKCIepTu3i: «1e GpakTuuHi gaHi (GpakTu Ta 00CTaBUHMU) CIPABH 1100 BCTAHOBICHHS TIPUPOJIH, BIACTH-
BOCTEH, CTaHIB MaTepiallbHUX 00’ €KTiB, iX pomoBOi (TPYIOBOI) HANEKHOCTI, IKEpea MOXOKCHHS, a
TaKOX PUYHMH, MEXaHI3My Ta YMOB, 3a SKUX Bia0Oyiacs mofis (SBHUIIE), IIIIXOM 1HTETPaliifHOTO BUKO-
PUCTaHHS KOMILIEKCY CHEI[ialbHUX 3HAHb i3 PI3HHUX raixy3ed HayKd, TEXHIKU, MECTEI[TBA TOIIO, BiJIO-
BIIHUMHU MeTOoAaMu (3aco0aMu) B pe3yabTaTi JOCTI/HPKCHHS MaTepiallbHUX Ta MaTepiajai3oBaHUX HOCITB
iHpopmarii 3 MeTo BUPINICHHS JIarHOCTUYHHX, 1ACHTU(DIKAIIHHUX Ta CUTYallIlHUX 3aBJaHb CYI0BOT
CKCIIEPTU3HY.

OTxe, HE 3aJIC)KHO Bl BUILY CYIOBOI EKCIIEPTH3H, OCHOBOIO BU3HAYCHHS TEPMiHY IIPEIMET CYIOBOI EKC-
MEPTH3W» € CYKYIHICTh (PaKTUYHUX ITAHUX Ta 00CTAaBUH, SIKi BCTAHOBIIOE CYOBUI €KCIIEPT B IPOLIEC] JOCITi-
JDKSHHST 00’ €KTIB CYIOBOT €KCIIEPTU3H.

[opsix i3 THM, IO TIAYMa4eHHsI MOHATTS «IIPESAMET CYTOBOI €KCIICPTH3M» MTPUBOSTH HAYKOBIII, ICHYE IIIe
i1 ioro BU3HAYEHHS B 3aKOHOMPOCKTaX YKpaiHH, a TAKOXK B 3aKOHOJABCTBI 3apyOiKHHUX KpaiH.

Taxk, BigmoBigHo 1Mo 1. 8 4. 1 ct. 1 mpoekty 3akony Ykpainu «IIpo cymoBo-ekcnepTHy IisuTbHICTEY [51]
MIPEAMETOM CYIOBOI EKCIIEPTU3H € (PaKTUHI JaHi, 0 MAalOTh 3HAYCHHS JJIsI CIIPaBH (IIPOBAKEHH ), a00 CTa-
HOBJISITH iHTEpEC IS 3aMOBHHKA CYIOBOI EKCIIEPTHU3H, SIKi OTPUMYIOTHCS IIUITXOM 3aCTOCYBAHHS CIICIiab-
HUX 3HaHb CYJIOBOTO EKCIIEPTa Ta BH3HAYAIOTHCS 3aBJAHHSIMH, IIOCTABICHUMH IIEpPE]] CYyIOBHM CKCIICPTOM,
a00 B MOPSZIKY EKCIIEPTHOI iHIIiaTHBH, a 3rigHo i3 m. 12 4. 1 cT. 1 mpoexty 3akony Ykpaiau «IIpo cymoBy
SKCIIEPTU3Y Ta CAMOBPSIAYBAHHS CYIOBUX CKCIEPTiBy» [52] mpeaMeToM CyIOBOI EKCIIEPTU3H € BCTAHOBIIOBaHI
Ha MIJCTaBl CIelialbHUX 3HAHb eKCcrepTa (paKTHYHI JaHi Ta 0OCTABMHH, IO MAKOTh 3HAYECHHS VIS BHpI-
[ICHHS KPUMIHAJIBHOI, IUBIIBEHOT, TOCMIOAAPCHKOI, aIMIHICTPaTHBHOI CIIPABH, CIIPABH IIPO aJAMIHICTpaTHBHE
MIPaBOIOPYIICHHs a00 BUKOHAHHS PIllICHb CYITY.

Ha mam morsin nediHimis MOHATTS «IIPEAMET CYIOBOI SKCIICPTH3M», MPUBEICHUN y MPOEKTI 3aKOHY
VYxpainu «IIpo cynoBo-ekcepTHy OisUTBHICTEY [51], € OLIBII OCSHIKHOIO, a/KE BPaXOBY€ (paKTUYHI JaHi, M0
MAaIOTh 3HAYCHHS JIJISI CIIPaBH (MIPOBAIHKEHHS ),  TAKOXK CTAHOBUTH IHTEPEC JIJIsl 3AMOBHUKA CYIOBOI EKCIIep-
THU3M, HATIPUKJIAJ, y [IUBIIBHOMY CYJAOYHHCTBI, BPaXOBY€ 3aBIAHHSIMH, IIOCTABJICHI MEPEN CYIOBUM EKCIIep-
TOM y TIPOLIECYAIbHOMY JOKYMEHTI PO MPH3HAYCHHS CYI0BOI €KCIIEPTU3H, a TAKOXK MOKIIHBICTh EKCIIEPTHOT
1HIIIaTUBY, epeAdaYeHol MpoIecyaaTbHUM 3aKOHOIABCTBOM YKpaiHH, a Takok ab3arom 5 m. 2.1 Bimomyoi
Incrpykuii [65].
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3akoH Typkmenictany «IIpo cynoBo-eKCIepTHY IisUTbHICTE» [53] MICTUTh Taky HedeHilio mpeamera
CYIIOBOI €KCIIEPTU3H — [1e 00OCTaBHHH, 1[0 MaIOTh 3HAYCHHS JUUIsl BUPIIICHHS] KPUMIHAIIBLHOT, IIMBIIBLHOT, apOiT-
PaXHOT cripaBu abo CIIpaBH PO aJMIHICTPATUBHE MPABOIIOPYIICHHS, SKi BCTAHOBIIOIOTHCS IUISIXOM ITPOBE-
JICHHSI CYJIOBO1 €KCIIEPTU3H.

TakuM 9UHOM, aHATI30M BH3HAYCHHS TEPMIHY «IIPEAMET CYIOBOI €KCIEPTU3M», IO MICTUTBCS B 3aKO-
HOJIABCTB1 TIPO CYJIOBO-CKCIIEPTHY MISUTLHICTh Y 3aKOHOAABCTBI a31CHKUX PECIyOJiK BCTAHOBIEHO, IO Y
BH3HAYCHHI 3a3HaueHOro TepMiHy B 3akoHi Typkmenictany «IIpo cymoBo-ekcnepTHY ALSUTBHICTEY [53] He
3raayeThes, 0 (GaKTHUHI AaHi, SKi CTAHOBJIATH MPEIMET CYJ0BOT €KCIIEPTU3H, Ma€ IPYHTYBATHUCh Ha CIICITi-
QIBHUX 3HAHHIX CYTOBOTO €KCIIEpTa, BIACYTHS 3rajka Ipo Te, M0 MPEAMET CYI0BOI eKCIIepPTH3N BH3HAYA-
€ThCS 1 3aBJIAaHHSIMH, ITOCTABIICHUMH TICPEJT CYJIOBHUM SKCIIEPTOM, & TAKOXK BIJICYTHIH aKIIEHT PO MOXKITMBICTh
3aCTOCYBaHHSI MOPSKY €KCIICPTHOT 1HIIIATHRH.

3rigHo i3 ¢T. 1 3akoHy A3epOaiikancekoi Pecryoniku «IIpo cymoBo-ekcriepTHY MisTbHICTE» [54] npen-
METOM CYIOBOi €KCIICPTH3H € KOJIO TUTaHb, SKi HEI0 BUPIIIyIOThCs. OTXKe, Take BU3HAYCHHS IIPEMETa CyIIo-
BOT €KCIIEPTU3H € HAHKOPOTIIUM BU3HAYCHHSM, B SKOMY BIJICYTHI €IEMEHTH, SIKI PO3KPHUBAIOTH CYTHICTb ITi€T
nediHimii, y MOpiBHSHHI 13 3aKOHOJJABCTBOM IPO CYIOBO-CKCIIEPTHY JISUTBHICTD THIIUX KpaiH.

Binmosinao 10 4. 9 ct. 1 3akony Pecniyoniku Kazaxcran «IIpo cynoBo-ekcrniepTHy JisUTbHICTH B PeciyOmi-
i Kazaxcran» Big 10 mrotoro 2017 poky [55] mij MOHATTAM «IIPEIMET CYIOBOT €KCIIEPTH3N» CIIIJT PO3YMITH
(bakTUYHI JaHi, 110 MAFOTh 3HAUYCHHS JIJISl BUPIIICHHS KPUMIHAJIBHOI, IIMBUILHOT CITpaBH ab0 CIpaBH Mo al-
MiHICTpaTHBHE IPABONOPYIICHHS, IKi BCTAHOBIIOIOTHCS IIUISTXOM IIPOBA/KEHHS CYIOBOT €KCIICPTU3H.

TakuM 9WUHOM, aHaJi30BaHa JAC(IHILIS «IpeAMeTa CYITOBOI eKCIIEPTHU3W» BIICYTHS BKa3iBKa Ha Te, IO
MIPEAMETOM CYHOBOI €KCIEPTU3U MOXKYTh OyTH 1 (haKTHUHI JaHi, 1[0 MAIOTh 3HAYCHHS IS BUPIIIEHHS TOC-
MOAAPCHKOI CIIpaBH, a TAKOXK BIICYTHS HOPMA TIPO 3aCTOCYBAHHS CIELiabHIX 3HAHb CYIOBOTO EKCIIepTa Ta
HOro TIpaBa Ha eKCIIEPTHY 1HIIIaTHBY.

3axon Kuprmspkoi Pecryomiku «I1po cynoBo-eKcrepTHY MisUTBHICTEY [56] HEe MICTHTH BH3HAYEHHS IO-
HATTS «IIPEIMET CYA0BOI €KCIePTU3M», IIPOTE [Iei TepMiH B aHATi30BaHOMY 3aKOHI BXXKHBAETHCS Oararopa-
30BO, 30KpeMa: «CYIOBHUI eKCIepT Oepe yJacTh Y AOCIIIKCHHI 0OCTAaBHH CIIPaBH JIUIIC 3 MUTAHb, IO HaJe-
XKaTh 10 peIMETa JOPYICHOT HOMY CYIOBOI €KCIIEPTU3U Ta MAIOTh 3HAYCHHS IS HaJaHHS BUCHOBKY» (4. 4
CT. 14); eKcriepT Ma€ MpaBo: «03HAHOMITIOBATHCS 3 MaTepiajlaMy CIIPABH, IO CTOCYIOTHCS MPEIMeTa CyIOoBOT
excrepTu3u... (. 4 4. 1 ¢T. 21) Ta «3 103BONTy oprany (0coOH), SIKHi TPU3HAYUB CYIOBY €KCIIEPTH3Y, OyTH
MPUCYTHIM IIiJ] 9ac MPOBEICHHS CIITUNX YU CYHOBHUX Jii Ta 3asiBITH KJIOMOTAHHS, IO CTOCYIOTBCS MPea-
MeTa cy1oBoi ekcriepTu3u» (. 12 4. 1 ¢T. 21); «y4acHUKHU MPOIeCy, IPUCYTHI MiT Yac MPOBEACHHS CYI0BOT
eKCIIePTHU3H, He MAIOTh IIPaBa BTPYUATUCS y TIePeOir TOCIiKEeHb, alle MOKYTh IaBaTH HEOOXiTHI TIOSICHEHHS,
SIKI CTOCYIOTBCSI PEIMETa CyI0BO1 ekcriepTH3u» (4. 2 cT. 28).

3axoH PecmyOniku Tamkukucran «IIpo mepxaBHy CyIOBY eKCIIEpTH3Y» [57] TaKoKk HE MIiCTHTh BH3HA-
YCHHS TOHATTS «IIPEIMET CYJOBOi €KCIePTU3W», POTE LeH TepMIiH y 3a3Ha4CHOMY 3aKOHI BKHBAETHCS Y
PI3HHX CTaTTSX, 30KpeMa, y CT. 18 — mpaBa Cy10BOTro eKcrepTa: 3 J03BOJIy oprany (ocobu), skuii(ska) Benie
KpUMIHAIbHUH, IUBITBHAN, CKOHOMIUYHHUI YK aJIMiHICTPATHBHUI MPOIIEC, 03HAHOMITIOBATHCS 3 MarepiaiaMu
CIPaBH, sIKI CTOCYIOThCS MpeaMeTa ekcrepTusu (1. 3); «3 103BoJy opraHy (0COOH), IKHi Belle KpUMiHAIb-
HUH, TPOMAJSTHCHKUH, EKOHOMIYHHN Y1 aIMiHICTPAaTUBHUIA MpoLec, OpaTH y4acTh y MPOBAHKEHHI ITpoIIecy-
QIBHUX JIifl Ta CTABUTH IX YYaCHUKAM IUTAHHS, SIKi CTOCYIOTBCS IIPEIMETa IEPKABHOI CYOBOT EKCIIEPTHU3I»
(. 5); 3BepTaTH yBary OopraHiB Ii3HAHHS Ta MOIEPEIHBOTO CIINICTBA, Cydy Ta IHIIUX YYaCHHUKIB IIPOIECY
Ha 00CTaBUHM, ITOB’sI3aH1 3 IPEAMETOM eKCIepTH3H (1. 7); y CT. 26: «y4aCHUKH MPOIIeCy, IPUCYTHI i yac
MIPOBADKEHHS ACP>KaBHOI CyIOBOI eKCIICPTH3H, HE MAIOTh IIPaBa BTPYYATHCS B XiJ EKCIIEPTU3H, aJIe MOXKYTh
JIaBaTH IIOSICHEHHS Ta CTABUTH IIUTAHHS CYJI0BOMY €KCIIEPTY, III0 HAJIEKATh J0 MPEAMETY IepKaBHOI CYIOBOI
excriepTu3m» (4. 2); y cT. 35: «dizmuna ocoda, Mmoo SKOi MPOBOAUTHCS JepiKaBHA CylI0Ba EKCIIEPTU3a, MAE
MIPaBO HAJIABATH CYIOBOMY EKCIEPTY IOSCHEHHS, IO CTOCYIOTBHCS MpeAMeTa Ii€l NepiKaBHOI CYIOBOI eKC-
nepTu3m» (1. 2); «CYIOBUH EKCIIepT He MOXKe OyTH JONMHUTAHHN 3 IPUBOLY OTPUMAHHS HUM BiIOMOCTEH BiX
(bi3udHOT 0cOOH, MOIO0 SKOT BiH MPOBOIUB ACPIKABHY CYIOBY CKCIICPTH3Y, SIKa HE HAJICKUTH JI0 IPEIMETa i€l
JiepKaBHOI CyI0BO1 ekcriepTusmn» (II. 3).

3akon PecnyOmiku Y306ekucran «IIpo cymoBy ekcnieptusy» [58] sik 1 momiOHI 3aKOHU IHIINX a31HCHKUX
peciryOItik, He MiCTUTh BU3HAYCHHS MOHSTTS «IPEIMET CYIOBOI SKCIICPTH3M», MPOTE LEH TepMIH y 3a3Ha-
YEHOMY 3aKOH1 BXKHMBA€THCS y PI3HUX CTATTAX, 30KpeMa, Y cT. 10: «cynoBuil excrepr O6epe ydacTb y J0CIi-
JDKCHHI 00CTaBHH CIIPABH JIMIIE 3 TUTaHb, M0 HAJIEKATh IO MPEAMETa TOPYICHOI HOMY CyIOBOT €KCIICPTH-
3M Ta MAIOTh 3HAUCHHS U HAJJAHHS BHCHOBKY»; CT. 15: «CyIOBHUI EKCIIEpPT Ma€ MPaBoO: Y BCTAHOBICHOMY
3aKOHOIABCTBOM IOPSIIKY O3HAWOMITIOBATHCS 3 MaTepiajaMu CIIPaBH, IO HAJIEXKaTh O IPEIMeTa CyIoBOi
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EKCTIepTH3M»; 3 JI0O3BOJY Ji3HaBaya, CIIIJY0T0, IPOKYpopa OyTH MPUCYTHIMH ITiJ] 4ac MPOBEACHHS CIIIUUX
JIH Ta CTAaBUTH MTUTAHHS, 1[0 CTOCYIOTHCSI IPEIMETa CYIOBOI EKCIIEPTH3H, 0co0aMm, K1 OepyTh y4acTh y IIHX
CJIITYMX JTisX; OpaTh y4acTh y CyJ0BOMY PO3IVISIl Y JTOCIIKEHHI JIOKa3iB, 10 CTOCYIOTHCS MpeIMeTa Cyao-
BOI EKCTIEPTH3H, Ta 3 TO3BOITY CYAY CTAaBUTH MUTAHHS JOMUTYBaHNM 0co0aM; BUKIIAIATH Y CBOEMY BUCHOBKY
BHCHOBKH HE JIMIIE 3 TMTaHb, K1 Iepe/] HUM OyJIM TIOCTAaBJICHI, a i 3 IHIINX MMUTaHb, M0 HAJIEKATH JI0 Mpe/l-
MeTa CyJ0BOi EKCIIEPTU3H Ta MAIOTh 3HAUCHHS JUTSI CIIPABID».

3akoH Jlarsiiickkoi PecrryOmiku «IIpo cymoBux excnepTiBy [S9] He MICTUTh BU3HAYCHHS TEPMIHY «IIPEJI-
MET CYZIOBOI €KCIEPTU3NY, @ TAKOXK Y HHOMY BIICYTHI 3ralyBaHHSI PO 3B’ 130K TOBHOBAKEHH CYIOBOTO EKC-
repra 3 MpeaMeToM cynoBoi excrepTusu. [lpore y 1. 4 4. 3 c1. 33 KpuMiHaIbHO-TIPOIECYATBHOTO 3aKOHY
Jlarsii [60] 3a3HaYa€ETHCS, IO EKCIIEPT MAE MPABO 3 JIO3BOIY a00 3a MOCEPEIHUIITBA OCOOH, KA CIIPSIMOBYE
MIpoIIeC, CTABUTH IUTAHHS JOIIUTYBAaHUM 0co0aM, 1[0 HaJISKATh JI0 MIPEAMETa CYIOBOI EKCIIEPTU3H.

OTxe, 3akon Kuprusskoi Pecry0miku «I1po cynoBo-ekcniepTHY HisibHICTEY [56], 3akon PecnyOmiku Ta-
JokukrcTal «Ilpo nepxkaBHy cynoBy excrieptudy» [57], 3akon Pecrny0Omiku Y30ekucran «IIpo cymoBy ekc-
nieptusy» [58], 3akon Jlarsikickkoi PeciyOmiku «I1Ipo cymoBux excriepTiB» [59] He MICTUTh BU3HAYCHHS TEp-
MIHY «IIpeAMET CYTOBOI eKCIICPTH3M», IPOTE HOTO 3raTyBaHHS B aHATI30BAaHHUX 3aKOHAX YaCTO 3yCTPIYaETh-
cs1i. BBaxkaemo, 1110 puBeIcHHS Ae(iHiLiT I[bOTO TEPMIHY B 3aKOHAX, IIOJI0 CYJI0BOI EKCTIEPTH3H 3a0€3TICUUTh
MpaBeJibHE 1 OJJHO3HAUYHEM HOT0 PO3YyMIiHHS, OKPECICHHS KoJia 00 €KTIB TOCIHI/DKEHHS 1 3aBJIaHb, SIKI MOXYTh
OyTH BUPIIIEHI 3a IOTIOMOTOI0 CYZ0BOT €KCIIEPTH3H.

BaxxmiBe 3HaYCHHS B TEOPii CYAOBOI €KCIIEPTH3H HAJISKUTh TUTAHHIO MO0 TIPeIMETa KOHKPETHOT Cy/I0-
BOT €KCIIEPTH3H, aJKE OCTAHHIN BH3HAYA€ METY IMMi3HABAJIBHOI MisTIBHOCTI CYJIOBOTO €KCIepTa O[O0 JOCi-
JDKCHHST HaJJAaHUX Ha CYIOBY EKCIIEPTU3Yy MaTepialbHUX 00’€KTiB. [IpemMer KOHKpeTHOT CynoBO1 eKCIIepTH3N
OKPECIIIOE METY IMi3HABaJIBHOT AISUTLHOCTI CYTOBOTO SKCIIePTa ITiJ] Yac JOCHIHKEHHS MaTepialbHIX 00’ €KTIB
SKCIIEPTHU3H, HE MOXKE BHXOIHUTH 32 MEXi POIOBOTO IpEeIMeTa CyJOBOi €KCIIePTU3H Ta CIIBBIIHOCHTHCS 3
MpeIMETOM poay (BHIY) CYJI0BOT €KCIIEPTH3H, SIK 0COOJIMBE 1 3arajibHe, YacThHa 1 e [44, ¢. 116].

[IpeameT oKpeMHUX POIIB CYHOBHX EKCIEPTH3 (POPMYETHCS 3alUTaMU CIIIAYO0i Ta CYIOBOI MPAKTHKU Ta
3’SICOBYETHCS ITi]] Yac HayKOBO-IOCTiTHOT poOOTH. BUABICHHS 1 JOCHTIIKEHHS IX OKPEeMHUX 3aKOHOMipHOCTEH
€ OCHOBOIO JUIsl pO3POOKH HAYKOBO-TEXHIUHUX, CIEIIAbHUX 3aC00iB 1 METOIB CYIOBO-CKCIIEPTHOTO JTOCITi-
JOKCHHS, Y T. 4. 1 Y CYIOBO-BETEpHUHAPHIH eKCIepPTH3i, O 3a0e3MeuyTh OTPUMAHHS TOCTOBIPHUX (haKTHU-
HUX JJAHUX Y KOHKPETHIH crpagi (mpoBapkeHHi) [61, ¢. 70].

[IpeameToM KOHKpPETHOI CYOBOI eKCIIEPTH3H € (PaKTUUHI JaHi, SIKi HEOOXITHO YCTaHOBHUTH 3a KOHKPET-
HOO CIIPaBOIO UM MPOBAHKECHHSM 13 3aCTOCYBaHHSIM CIICLIANFHUX 3HAHB Y PopMi cymoBoi ekcriepTrsn. CyT-
HICTB MpeaMeTa KOHKPETHOT CYI0BOi €KCIIEPTU3H BiOOPaKa€ThCS B IUTAHHSX, SKi CTABISITHCS HAa PO3B’sI3aH-
HSI CYIOBOMY €KCIIEPTY 3aMOBHHUKOM CYJOBOi €KCIIEPTH3H, € CKCIICPTHUMH 3aBIAHHSIMHE Ta (OPMYITIOIOETHCS
y TPOLIECYATEHOMY TOKYMEHTI YIIOBHOBa)KCHOTO OPTaHy YW OCOOHW IPO MPH3HAUYCHHS CYAOBOI €KCIEPTHU3U
(yxBai cyay ab0 IOCTAHOBI CJIITYOTO YH JII3HABAYA).

[IpeaMeT KOHKPETHOI CYTOBOI SKCIIEPTH3H, y T. 4. CYIOBO-BETCPHHAPHOI TO3BOJISIE OKPECIUTH TTOBHO-
Ba)KEHHS CYIOBOTO SKCIIEpTa y KOHTEKCTi MPOIECyalbHOTO 3aKOHOIABCTBA, 30KPEMa, BIAMOBIIHO 110 CT. 69
KpuminansHOTO IporecyanbHoro konekey Yipainu (mami — KIIK) [62], ct. 72 L{uBineHOTO MpoIiecyaibHOTO
koxekcy Ykpainu (mami — LITK) [63], c1. 69 [ocnomapcekoro mporecyaabHOT0 Koaekcy YKpaiHu (maimi —
I'TIK) [64], ct. 68 Komekcy aamiHicTpaTuBHOTO cynounHCTBa Yipainu (mami — KACY) [65].

B koHTeKcTi xKe 6a30BOro 3aKOHOAABCTBA PO CYAOBY SKCIIEPTH3Y, 30KpeMa, po3nity 11 3akony Ykpainu
«[Ipo cymoBy excriepTusy» [45], a TakoX MiI3aKOHHIX HOPMAaTHBHO-IIPABOBUX aKTiB — BiOMYHX I[HCTpYK-
uiit: «lHCTpyKUil Mpo Mpu3HAYEHHS i NPOBEIEHHS CYI0BUX eKCIIEPTH3 Ta eKCIIEPTHHX A0CTiIKeHb» [66] Ta
«lHCTPYKIIT TPO 0COONMHUBOCTI 3NIHCHEHHS CYJOBO-EKCIIEPTHOI MisSUTFHOCTI aTeCTOBAHUMU CYIOBUMH EKCIIEp-
TaMH, II0 HE TPAIIOIOTh Y JCPKaBHHUX CIICIiali30BaHUX €KCIEPTHUX yCTaHOBax» [67], OKpecieHi mpasa,
000B’s13KH, 3a00pOHH Ta 0OMEKCHHS IS CYJOBOTO EKCIIEePTa.

Tax, 3rigno i3 4. 3 c1. 69 KIIK cynoBuii ekcriept Mae mpaBo 3HAHOMHUTHCS 3 MaTepiaaMi KPUMIHATEHOTO
MIPOBADKEHHS, IO CTOCYIOTHCS MpeAMETa JOCTiMKeHHS (1. 1); 3asBISITH KIOMOTaHHS PO HAaTaHHS JO/aT-
KOBHX MaTepialiiB i 3pa3KiB Ta BUYMHCHHS IHIIUX Jiif, TOB’s3aHUX i3 MPOBEICHHAM eKCIepTusu (1. 2); Oytu
MPUCYTHIM i1 YaC BUMHCHHS MPOIECYATbHUX i, III0 CTOCYIOTHCS MPEAMETIB Ta 00’ €KTIB TOCHTIKEHHS (I1.
3); CTaBUTH 3alUTaHHsI, IO CTOCYIOTHCS MPeaMeTa Ta 00’ €KTIB IOCIIIKCHHS, 0c00aM, sIKi OEpyTh y4acThb y
KpUMiHAJIbHOMY MTPOBaJKEHHI (11. 5).

Bignogigxo g0 4. 6 ct. 72 IIIK, 9. 6 ct. 69 I'TIK, 4. 6 cT. 68 KACY cynoBuii ekcept Ma€e Taki moBHO-
BaKEHHS, IOB’sI3aH1 3 IPEIMETOM CYIO0BOI €KCIIEPTH3U: 03HAHOMIIIOBATUCS 3 MaTepiajgamMu cupasu (1. 1);
OyTH MPUCYTHIM MiJ Yac BUMHEHHs MIPOLIeCYaTbHUX JIii, 110 CTOCYIOTHCS MPeAMeTa 1 00’ €KTIB 10CHIKeH-
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HA (11. 4); JUTS 1UIeH TIPOBEJICHHS €KCIICPTHU3H 3asBIISTH KIOTOTAHHS PO ONMUATYBAHHS yYaCHUKIB CIIPaBU
Ta CBIJKIB (11. 5).

VY npoekri 3akoHy «IIpo cymoBO-eKCIepTHY MisUIBHICTE» [51] TakoX perjaMeHTYHThCS MOBHOBA-
JKCHHSI CYIOBOTO €KCIIEPTa, BPAXOBYIOUH IMPEIMET TOCHIKCHHS, 30KpeMa: «IIif 9ac MPOBEACHHS Cy-
JIOBOi EKCIEPTU3H CYIOBUM EKCIIEPTOM BXKHUBAIOTHCS 3aXOIU IS 3MIHCHEHHS IIOBHOTO 1 00’ €KTHBHOTO
JOCII/DKCHHS B MEXKax IpeJIMeTa Cy/I0BOi eKCIepTH3Hu Ta KBaiidikalii cynoBoro ekcrepra» (4. 1 ct. 7);
«CYIOBHH €KCIIePT Ma€ MPaBo: 3HAMOMHUTHCS 3 MaTepiaiaMu CIpaBH (IPOBAHKCHHS) B MeXaxX MpeaMeTa
cynoBoi ekcrieptusu (4. 1 cT. 17); OyTH IPHUCYTHIM MiJ] Yac MPOBEJICHHS MPOIEeCYadbHUX 1 BUKOHABIUX
I, IO CTOCYIOTBCS TMPEAMETa CYIOBOI eKCIIePTH3H, Ta 3 JO3BOIY 3aMOBHHUKA CYIOBOi €KCIIEPTH3H i B
HOTO MPUCYTHOCTI IPOBOIUTH OKPEMI TOCIIKCHHS, CTABUTH NMUTAHHS yYaCHUKaM IIPOIECY, IO CTOCY-
FOTBCS TIpeIMeTa Ta 00’ €KTa cyJoBO1 ekcriepTusm» (1. 4 cT. 17); «3amnpornieHi ocodu, MpUcyTHI IPH Mpo-
BEJICHHI CyZO0BOI €KCIIEPTH3H, HE MAIOTh MpaBa BTPYUATUCS B XiJl JOCIHIKCHb, ajie 3 J03BOIY CYIOBOTO
eKCIepTa MOXKYTh HaJaBaTH HOMY MOSICHEHHS, IO CTOCYIOTHCS IPEAMETa CyA0BOI EKCIEPTU3H» (4. 2 CT.
46); «IIOBTOpHA CYyJI0Ba €KCIIEPTH3a MIPOBOJUTHCS 1] Yac CyJJOBOTO MPOBAKECHHS y pa3i HeoOXiAHOCTI
JOCII/DKCHHS] TUX caMUX 00’€KTIB 1 BUPINICHHS THX CAMUX IMHUTaHb, K1 BXKE OyJId MPEIMETOM JOCIHTi-
JokeHHs» (4. 1 cT. 52).

Takox 10 TOBHOBa)KEHB CYIOBOTO €KCIEPTa, IO CTOCYIOTHCS TIPOBEICHHS CYIOBOI €KCIIEPTU3H, 3TiIHO 3
. 2.1 «lHCTpyKIiT PO MPU3HAYCHHS 1 IPOBEICHHS CYIOBUX €KCIIEPTH3 Ta EKCIIEPTHUX JIOCIHIHKEHBY [66],
BiJTHOCSITBCS: O3HAMOMITIOBATHICS 3 MaTepiajlaMi CIIPaBH, sIKi CTOCYIOTHCS ITpeaMeTa eKkcrepTusu (abzar 1); 3
JI03BOJTY OpraHy (0coOm), sIKHi (1Ka) Mpu3HAYMB(J1a) eKcrepTu3y (3aayduB(ia) ekcriepra), OyTH IPUCYTHIM
T 9ac MPOBENCHHS IPOLECYATbHIX, BUKOHABUNX Jil Ta CTABUTH MUTAaHHs yYaCHUKAM IPOLECY, IO CTOCY-
FOThCS TIpeIMeTa un 00’ eKTa excrepTusu (ad3air 4).

Bigmoimao 710 4. 1 posainy I «IHCTpyKINii Mpo 0COOIMBOCTI 3MIHCHEHHS CYI0BO-EKCIIEPTHOT AisITEHO-
CTi aTeCTOBAaHMMH CYIOBHMH €KCIIEPTaMH, IO HE MPALIOIOTh Y IEPXKABHUX CICIIaTi30BaHUX EKCIIEPTHUX
ycTtaHoBax» [67] cymoBHi eKCIIepT MO0 MPeaMeTa CyAOBOi SKCIIEPTH3HM Ma€ IMpaBa: O3HAHOMITIOBATHCS 3
MarepiajgaMu CIIPaBH, SIKI CTOCYIOTBCS MpeAMeTa eKCHepTu3u (II. 1); 3asBISATH KIOTMOTAHHS NP0 HaTaHHS
JIOZIATKOBHX MaTepialiiB 1 3pa3KiB Ta BUMHEHHS 1HIIUX Jii, IOB’A3aHUX 13 IPOBEICHHIM eKCIiepTu3u (I1. 2); 3
JI03BOJTY OpraHy (0coOm), sIKHi (sKa) Mpu3HAYMB(J1a) eKcnepTu3y (3a1yduB(ia) ekcriepra), OyTH IPUCYTHIM
i 9ac MPOBEICHHS MPOIeCyalbHNX, BUKOHABYKX [iif, CTABUTH NMUTAHHS YIaCHHKAM IPOIECY, IO CTOCY-
FOTHCSI TIPEIMETA YU 00’ €KTa eKcrepTusu (1. 3).

OTxe, poaHai3oBaHi OCHOBHI HOPMAaTUBHO-TIPABOBI aKTH, HOPMATHBHI JTOKYMCHTH Ta IPOEKT 3aKOHY
JAf0Th MOJKJIMBICTH CTBEPIKYBATH, IO B OCHOBI (Pax0BOI AISTTBHOCTI CYJJOBOTO EKCIIEPTa JICKHUTh IPEIMET i
00’€ekTH CcynoBoi excriepTH3u. [I0BHOBaKEHHS CYIOBOTO EKCIIepTa HEe MMOBUHHI BHXOJHTH 32 MEXI IpeaMera
JOCITIDKEHHS. Y pasi MOpYyIICHHS 1i€l 3a00pOHH CTBOPIOIOTHCS YMOBH, 3TiaHO i3 ¢T. 89 KIIK, myist BusHaHHs
BHCHOBKY CYyIOBOTO €KCIIepTa 3a pe3yJIbTaTaMH IPOBEICHOI CyIOBOi EKCIIEPTH3H, K TOKa3y 3a CIpPaBOIO,
HE JIOIyCTUMHM, & HEIOIyCTUMHI J0Ka3 He MOKe OyTH BUKOPUCTAHHUH JUISl IPUHHATTS MPOIIeCyalbHUX Pi-
[IeHb, HA HHOTO HE MOYKE TIOCHIIATHCS CIIITYHUN Y1 Ji3HABad ITif] Yyac yKIaJaHHS 0OBUHYBAJIFHOTO BUCHOBKY,
a CyJI — MiJl 9ac yXBaJICHHS CYJOBOTO PillICHHS.

B pesympraTi aHanizy HaykoBHX poOIT Ta HOPMATHBHO-IIPABOBHX aKTiB, IO CTOCYIOTHCS MUTAHHS
IpeaMeTa CyIOBOi eKCIIePTH3U Ta HOT0 3HAYCHHS B TEOpii 1 MPaKTHI €KCIEPTONIOTiI, IPUXOAUMO IO
JYMKH MpO HeoOxiaHicTh miaTpumanHs nymkud M. I. llepOakoBchkoro [44] mpo Te, o icHyOYa He-
BH3HAUYCHICTH MPEAMETa CYIOBOI SKCIEPTU3H HE MOXKE HE BILUIMBATH HA PO3BUTOK TEOPETUYHHX OCHOB
CYIOBOI €KCIIEPTH3H, YCKIAIHIOE aHATI3 OKPEMHUX MPOoOIIeM, IO BiT0OpaxkaroTh 3aIlIUTH TPAKTHIHOT eKC-
MePTHOT AISIBHOCTI.

OCHOBOIO IMpeaMeTa CyIOBO-BETEPHHAPHOI CKCHEepTU3H € (haKTH4YHI JaHi Ta OOCTABHHHU, MEPEIiK
SIKAX TojaHo Ha puc. 1. Tak, TileCHI YIIKOJKCHHS, XBOPOOH, OTPYy€EHHS (B KJIIHIYHOMY PO3yMiHHI),
KaIlITBO, sIK ()aKTUYHI TaHi, BCTAHOBIIOIOTHCS MUISIXOM MPOBEICHHS CYJOBO-BETEPHHAPHOT CKCIICPTU3U
JKUBOI MiCKCTIEPTHOI TBAPUHU UM MiACKCIIEPTHOTO TPYIIa TBAPUHU 200 B paMKaxX KOMIUIEKCHOI CyJOBOi
BETEPUHAPHOI Ta OATICTHYHOI YU KOMIUICKCHOI CyIOBOI BETCpHHAPHOI, OANICTHYHOI Ta TPACOIOTITHOT
ekcrieptu3. be3neuHicTh Ta SKIiCTh KOPMIB 1 KOPMOBHUX HO0ABOK IJIsl TBAPUH, SKICTh BETCPUHAPHHX JTi-
KapChKHX 3ac00iB, 010JIOTIYHHI MaTepiai TBAPHHHOTO MOXOKEHHs (KICTKU CKelieTa TBApUH, TycKa puo,
BOJIOCCS CCaBLIiB, Iip’ s NTHUL, KPOB, CIIEPMa TOILO) AOCHIKYIOTHCS B paMKaX KOMILIEKCHOI CyJ0BO1 Be-
TepUHAPHO-010J0r14yHOT a00 KOMIIEKCHOI CyA0BOi BETEpUHAPHO-MOJIEKYISIPHO-TEHETUYHOT eKCIIepTU3
To1o. JocaikeHHs TBApUHU 3 BOTHENAJIbHUMHU YIIKOJKEHHSMH IPOBOJSATHCS 32 JOTIOMOTOI0 KOMILJIEK-
CHOT BeTepUHAPHO-0aJIICTUYHOT €K3MEePTU3H TOLIO.
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OIKOMA, 3amofisHa 3I0POB’I0 1  JKHTTIO
»| TBADHHH, 30KPEMa,  XapakTep, MEXaHi3M,
9EpProBiCTh, TTOCITI IOBHICTB, TSDKKICTB,
MPIKATTEBICTE YW MTOCMEPTHICTH, ITaBHICTH
YTBOPCHHSI TUICCHHUX YIIKOKCHB y
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TIpeaMET CyN0BO- > (axTn KaninTBa TA CMEPTI TBAPHH
BETCPUHAPHOT \ )
eKCIIEPTH3H ( . . .. )
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Puc. 1. Brox-cxema: « @axmuyni oani ma obcmasunu,
Wo CMaHoBIAMb Npeomem Cy0080-6emMepUHAPHOT eKCNePMu3U»

[IpoanaiizyeMo KOXKEH €JIEMEHT, 1[0 BKIIIOYA€E B ceOe MpeIMET CyI0BO-BETepUHAPHOI eKcrepTH3n. Tak,
BiJIMOB1THO J10 [TpaBHi CyTOBO-BETEPHUHAPHOTO BU3HAYCHHS CTYIICHSI TSDKKOCTI IITKO/IH, 3aITO/IISTHOT 3/I0POB’FO
TBapuHU [68] 1IKOJa, 3amOJisiHA 3I0POB’F0 TBAPWHH, TIOJATAE Y THMYACOBOMY ab0 CTIHKOMY MOpYyIIEeHHI
(hyHKIIIH OpraHiB, CHCTEM OpraHi3My 1/a00 AUISHOK Tijia, BHACIIIOK YITKO/DKCHHS (TPaBMH), 3aXBOPIOBAHHS,
MATOJIOTIYHOTO CTaHy, SIKHH 3yMOBHB OOMEKEHHSI MOXKIIMBOCTI 3a0e3IeuyBaTH TBAPUHOK OCHOBHI MPOSIBH
KUTTEAUTLHOCTI Ha PIBHI 3 1HIIMMHU TBapHHAMH IIHOTO K BUJY, & TAKOX 3HIBEUY€ 30BHIIIHIA BUIJISA] TBa-
pHUHM Yepe3 CIIOTBOPEHHS YaCTHH Tijla BHACIIIOK iX nedopmarlii, a Takox ix Gpi3udHoi BiAcyTHOCTI (11. 1.7).
TileCHUMH YIIKOJDKSHHSIMU (TPaBMOIO) € IITKOJIA 37I0POB 10 Y BHIVISII THMYACcOBOTo abo CTIHKOro Horo pos-
Ja 1y, KamiTea abo cMepTi OJIHI€T UM KiJIbKOX TBApUH, 110 BUHHUKIIO BiJl Jii OJJHOTO 200 KiJIbKOX TPaBMYHOUYHX
YUHHUKIB 30BHIITHHOTO CepeOBUINA ((PI3UIHUX: MEXaHIYHHUX, OAPOMETPUYHUX, TEPMIYHUX, TPOMCHEBHX;
XIMIYHHUX, 010JI0T1YHUX) 1 MPOSBIISIETHCS TIOPYIICHHSM aHATOMIYHOI IITICHOCTI, CTPYKTYPH Ta (YHKIIT TKa-
HUWH, OPTaHiB Y¥ YacTWH Ti1a TBapuHU (11. 1.14). OTKe, IepIIMM eJIeMEHTOM ITPeIMeTa CyJI0BO-BETEPHHAPHOT
EKCTIEPTH3H € XapakTep, JIOKaIi3allis, MeXaHi3M BUHUKHCHHS, iX U4eproBiCTh 1 TOCIIIOBHICTh 3alOisTHHS,
JIABHICTh BUHUKHEHHSI, TSDKKICTD TUIECHUX YIIKOKEHb.

[HIIMM eTeMEeHTOM TpeaMeTa CyJJ0BO-BETEPHHAPHOI EKCIICPTU3H € (haKm GUHUKHEHHS | NOUWUPEHHS X8O~
po6, abo 3aXBOPIOBaHb — MATOJIOTTYHHUX TIPOIIECIB, SKi1 MPOSBISIOTHCS MOPYIICHHSIMH OyJI0BH, OOMIHY pe-
YOBUH YH / Ta (PyHKIIOHYBaHHS OpraHi3My y TBapHHU. [IpemMeToM CyqoBO-BETepHHAPHOI EKCIIEPTU3H € HE
Oyab-sKi (hakTh XBOPOO TBAPHH, a JIMIIE Ti, K1 CTAIH IPUIHHOKO €IMi300Tii (BHOYXOMOoMiOHe TIONTUPEHHSI 1H-
(exmiiftHoi XBOpoOM TBapHH, IO 3HAYHO IIEPEBUIIYE 3BUYAWHUN PiBeHb 3aXBOPIOBAHOCTI Ha IO XBOPOOY
Ha JIaHiil TepuTopii.) abo MaH300Tik (BHIIUKA CTYIIHb PO3BHTKY €ITi300Til), CIPUYUHWINA ONHCKaBUYHE ab0
IIBHKE PO3MOBCIOMKECHHS 30YIHHUKIB Ta MacoBY 3arnOeib TBapHH, 3alOMIsUIA 3HAYHI €KOHOMIUHI 30MTKA
cy0’exTam rocrionaproBatas. [lo Takux XBOpoO HaJeKaTh, HAIPUKIA, appHUKaHChKa YyMa CBUHEH, CHOIpKa,
TPUII IITHI, 9yMa BEJIMKOI POraToi Xynoou, iHQeKIiHHnN eHIe(anoMiesTiT KOHEH ToIO.

Takox IpeAMETOM CyIOBO-BETEPHHAPHOI €KCIIEPTH3U € (PaKT XBOPOOU TBAPHH, sIKa 33 XapaKTEPOM IIpo-
TIKaHHS HE HaJIe)KaTh JIO €Mi300Tii abo MaH300Tiii a00 HaBiTh XBOPOOW He3apa3HOi eTIOJOTil Y OKpeMHX
TBapHH, MIPOTE y 3aMOBHHKA CYIOBOI €KCIICPTH3H € Mi03pa, IO IIiJ] 9ac AIarHOCTUKHU Ta JIIKyBaHHS XBOPOi
TBapUHHU OYIIU MOIMYIICHI Ne(EKTH HaTaHH BETCPUHAPHOI JOMOMOTH («IIKAapChKi IIOMUIKIY ), SIKi TPU3BEIN
JI0 PO3J1a/1y 3I0POB’ S TBAPUHM, i1 KaJTIITBa YH CMEPTI.

[lig po3nazgom 310pOB’s TBAPUHKM HEOOXIAHO PO3YMITH Oyab-sKi MOPYIICHHS HOPMAaIbHOI JisJIbHOCTI
OpTraHi3My, CTIHKHM IOPYIICHHSIM PEXHMY 3BHYHOTO ICHYBaHHS (KHUTTS) TBapUHH, BTPATOIO 3IaTHOCTI J0
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KOPHUCHOTO (3arajibHOT0CIIOJAPChKOTr0 a00 CIEialibHOT0) BUKOPUCTAHHS CBIHICHKOT TBAPHHU, BTPATO) MOYXK-
JIUBOCTI JIO CAMOCTIHHOTO TIOBHOIIIHHOTO iICHYBaHHS B HABKOJIMIITHHOMY CEPEOBHIII TUKOI TBAPUHOKO, 200
PO3BUTKY XBOPOOIUBOTO MPOIIECY B OPTraHi3Mi, sKi 0e31MocepeIHbO OB sA3aHi 13 KOO0, 3aMOIsTHOI0 3710~
por’to [68, m. 1.15].

[lle ogHUM eIEeMEHTOM IIpeAMeTa CYIOBO-BETEPHHAPHOI €KCIIEPTHU3U € YCTaHOBICHHS (DaKTy HAsIBHOCTI
YH BIJICYyTHOCTI B OpraHi3Mi TBapuHHU OTpyT. CyZ0BO-BeTEpUHAPHA SKCIIEPTHU3a OTPYEHHS, K MTATOJIOTIYHOTO
MIPOIIECY, IO MPOTIKAE B OPraHi3Mi TBAPHHH, JJO3BOJISIE CII1TYOMY YH JII3HABAYCBI BUPINIUTH MUTAHHS PO Ha-
SIBHICTB 200 BIJICYTHICTB CKJIaIy TIPaBOMOPYIIIEHHS, YMOB 1 00CTaBUH HOTO BUMHEHHS, & TAKOK BHHH 11703~
proBajibHOT 0coOM. [0CTpl OTPyEHHS TBapWH IS SKOTO XapaKTePHHU PANTOBHU MOYATOK 1 IIBHJIKE HAPO-
CTaHHS CUMIITOMIB PEECTPYIOTHCS K Y HEMTPOMYKTHBHUX, TAK 1 IPOJYKTUBHUX TBApHWH, Y T. 4. OIKIT 1 prOH.
3a OTpyEHD YIIKOJDKYIOUMM YUHHUKOM € OTPYTa — XiMIUYHA PEUOBHHA, SIKA y pa3i HaJIXO/DKCHHS B OpraHi3m
TBapHHH, JIIFOYX XIMIYHUM 1 (PI3HKO-XIMIYHUM IIUISIXOM, 32 IEBHUX YMOB CIIPUYMHSE po3Jiaj ii 310poB’st abo
CMEpTb.

[HIIIM eeMEeHTOM TpeaMeTa CyIOBO-BETEPHHAPHOI eKCIePTH3H € ¢haxm kaniymea TBapuHU. OTKeE,
KaJIITBO TBAPWHHU — CTIHKI PO3JIaJIy 370POB’Sl TBAPUHKM BHACIIJOK TIIECHOTO YIIKO/DKCHHS Yd HOro Ha-
CIiJIKiB, BPO/DKEHUX BaJl PO3BHUTKY, 3aXBOPIOBAHb, HEMIACHOTO BHIIAJKY, IO MPHU3BEIO 10 TIOBHOI abo Ja-
CTKOBOI BTpaTH Oy/Ib-sIKOTO OpraHa 4 JUISHKH Tija TBApHHH, a00 J0 MOBHOT YM YaCTKOBOT BTPATHU JIUIIIC
(byHKIIH opraHa 4u JIiJSHOK TiJla TBAPHUHU, 1[0 TIPY B3a€MOJIi1 TBAPUHHU 13 30BHIIIHIM CEPEIOBHIIEM MOXE
MPU3BECTH JI0 CTIHKOI BTpaTh a0 3HAYHOTro 0OMEKEHHS MOXKIIMBOCTI 3a0e3neuyBary (hi3ioJ0riyHi MposiBU
KUTTENISITLHOCTI Ha PIBHI 3 THIIMMH TBapWHAMH IBOTO XK BHIY (XapuyBaHHS, PO3MHOKCHHS, OpiEHTAIIIs
Ta TePEeMIIleHHS B MPOCTOPi, KOOPAMHALIS PYXiB, BEICHHS MPUPOJHOTO CIIOCOOY JKUTTS, KOHTAKTY 3 iH-
[IMMHY TBapUHAMH, CAMO3aXHCTYy, 3MaTHOCTI JO BUKOHAHHS KOPUCHOI pOOOTH TOIIO), @ TAKOXK CIIOTBOPIOE
30BHIIIHINA BUTJISI TBAPUHH Yepe3 3HIBEUCHHS YaCTHH TiJIa B pe3ysbTaTi nedopmalrii, a Takox iX ¢isuaHoT
BiJIcyTHOCTI [69].

[IpeameTom cynoBo-BeTepHHAPHOI €KCIIEPTH3U € TaKOK (hakT cMepTi TBapuHH. CMEpTh TBapUH — HE3BO-
pOTHE MIPHUITMHEHHSI OOMIHY PEYOBHH Ta KUTTEBUX (YHKIIHA OpraHi3My BHACIIIOK MEXaHIYHUX, (Di3UUHUX,
XIMIYHUX, O10JIOTTYHHX YIIKO/DKeHb. O0’€KTOM JIOCHTIDKEHHST Oyzie TPy TBapHHH ab0 HOro (hparMeHTH.
[IpranHOIO CMepTi TBAPHHU MOKYTh OYTH XBOPOOH, XBOPOOJIMBI CTAHU 200 YITKOIKSHHS, SIKi CIIPUYHHUIIH-
cs1 a0 TIPHU3BEIH IO CMEPTI, @ TAKOK OOCTABIHHU HEIIACHOTO BUMAKY a00 HACHIIECTBA, SIKi 3aMOMIsIIH TAKHX
TpaBM. CynoBoO-BeTepHHAPHE 3’SICYBaHHS MPUYUHU CMEPTi TBAPHHU MAa€ BaXKIMBE 3HAYCHHS IS BCTAHOB-
JICHHSI BUHU Y KPUMIHAJIBHOMY CYIOYHHCTBI, HAITPHUKJIIA, 33 KOPCTOKOTO TIOBOKCHHS 3 TBAPUHOIO, 200 IS
MPaBIIIEHOTO O(OPMIICHHS CBIZIOITBA ITPO CMEPTh TBAPUHHM, a8 TAKOXK ITIZCTaB IS BUILUIATU CTPAXOBKH 200
JUTS THIIUX aIMIHICTPaTUBHUX IiJICH.

besneunicmos ma sikicmo xopmie i Kopmogux 006a8oK O meéapun € 1ie OTHAM EIEMEHTOM IpenMeTra
CYIOBO-BETepHUHAPHOI ekcriepTu3n. O0’€KTOM IOCIIHKEHHS OyIyTh KOPMH 1 KOPMOBI 100aBKH. BinmoBimHO
Jo 1. 25 4. 1 ct. 1 3akony Ykpainu «IIpo 6e3neuHicTh Ta ririeny kopmie» [70] KopMoM € Oyb-sKa pedoBHUHA
a00 TPOJYKT, BKITIOYAIOYH KOPMOBI JOOABKH, MepepoOIIeHi, YaCTKOBO MepepoOiieH] Yn HerepepoOIieHi, pu-
3HAUCHi JJIsl TOMyBaHHs TBApUH.

KopmoBumu no6askamu 3riguo 3 1. 29 4. 1 c1. 1 3a3HaueHOr0 BUIIe 3aKOHY € PEYOBUHH, MiKpOOpTa-
Hi3MM a00 CyMillli, 1HII Hi’)K KOPMOBHI MaTepiall a00 MPEMIKCH, SIKi CIeIiadbHO JOAar0ThCs 10 KOpMy abo
BOJIY 3 METOIO BUKOHAHHSI OJTHI€T YU NEKITHKOX 3 TAaKUX (DYHKIIIH: 32 J0BOJICHHS IO)KUBHUX OTPeO TBApHH,
3a0e3MeueHHs] CIPIATINBOTO BIUIUBY Ha XapaKTEPHCTUKU KOPMiB, MPOMYKTIB TBAPUHHOTO ITOXOKCHHS,
€KOJIOTIYHI HACJIiIKH TBAPUHHHUIILKOI JiSJILHOCTI, MPOIYKTUBHICTh Ta OJAromojiy4ds TBapHH, 30Kpema
[ITXOM BIDIMBY Ha IUTYHKOBO-KHUIIIKOBY (DJIOPY Ta 3aCBOIOBAHICTH KOPMIB YU KOJIp ACKOPATHBHUX PUOOK
Ta NTaxiB, 3MIMCHEHHS KOKIUAI0CTaTHYHOI Y1 ICTOMOHOCTATHYHOI Jii.

3rigno i3 1. 2 u. 1 ct.1 3akony Ykpainu «IIpo Oe3neunicTs Ta ririeHy kopmiBy [70] 6e3meuHi KopMu — Kop-
MU, 110 HE CIIPABJISIOTH IKiJTMBOTO BILIMBY Ha 3J0POB’Sl TBAPUH Ta HE POOIISATH XapUOBl IPOIYKTH, OIepiKa-
Hi Bil TBapUH, SIKHM 3TOJIOBY€THCS KOPM Ta SIKi BUKOPHUCTOBYIOTHCS ISl BUPOOHUIITBA XapUOBUX MPOIYKTIB
TBapUHHOTO MTOXOKCHHS, HEOC3MEUHUMH TSI CIIOKUBAHHS JIFOIHHOI0. METOI0 CyI0BO-BETEPUHAPHOTO JI0-
CIJKEeHHS Oyjie BUSIBIICHHs HeOe3neuHux kopmiB. Tak, BiamoBiaHo 1o m. 38 4. 1 ¢T. 1 1iporo *x 3akoHy, He-
0e3MeuHIMU KOPMaMHU € KOPMH, [0 MAIOTh 400 MOKYTh MaTH HETaTUBHHUI BILIHB Ha 3I0POB’Sl TBAPHH Ta/abo
POOISTE Xap4yoOBi IPOAYKTH, OfCPIKaHi BiJi TBAPUH, SIKUM 3TOJIOBYETHCSI KOPM Ta SIKi BUKOPUCTOBYIOTHCS TSI
BHPOOHUIITBA XapUOBUX MPOIYKTIB TBAPUHHOTO TOXOIKEHHSI, HEOS3MEUHUMH IS CIIOYKUBAHHS JTIFOAUHOIO.

Daxmu deghexmnoeo HAOAHHs 6eMEPUHAPHOTI 00NOMO2Y TAaKOXK € OTHHM i3 CJIEMEHTIB MPeAMEeTa CyIo-
BO-BETEPHHAPHOI eKcIiepTH3H. Tak, ne()eKTaMu HaIaHHS BETEPUHAPHOT JOTTOMOTH CIIi/I BBXKATH HEHAJIC)KHE
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3IIACHEHHS J1arHOCTUKHU Ta JIIKYBaHHsI XBOPOi a00 TpaBMOBAHOT TBAPUHHM, OpraHi3allii BETepUHAPHOT I0TIO-
MOTH Ta MPOQITaKTHKH, SIKE TPHU3BEI0 10 HECTIPUATINBOTO PE3yIbTaTy BETEPUHAPHOTO BTPYUIaHHS [68, 1.
5.16], ajpke NOTIpIICHHS CTaHy 30POB’ S MiIEKCIIEPTHOT TBAPHUHH, 00YMOBJICHE Je(SKTOM HaJlaHHS BETEPH-
HapHOT JIOTIOMOTH, € 3alOIISIHHSAM IITKOJIX 3I0pOB’ 10 TBapuHH [68, 1. 5.15]. CynoBo-BeTepruHApHE BCTAHOB-
neHHs (akTiB 1e(EKTHOTO HANAHHS BETCPHHAPHOI TOTTOMOTH Ma€ BAKIMBE 3HAYCHHS TSI BCTAHOBICHHS
BUHU (paxiBIsI BETCPHHAPHOI MEIUIIMHH, SKUI HalaBaB BETCPHHAPHY JTOTIOMOTY, & TAKOXK JO3BOJISIE CITITIO-
My, Jli3HABauEeB1 UM CyIly BUPIIIUTH MUTAHHS PO HAsIBHICTH 200 BiZICYTHICTh CKIIA/Ty TIPABOTIOPYIIICHHS, YMOB
1 00cTaBMH HOTO BUNHECHHSI.

Kpurepiem po3mexyBaHHs OJU3BKUX BHJIIB €KCIIEPTH3, 30KpEMa: CYJ0OBO-BETEPUHAPHOI, CYJJ0BO-010-
JIOTIYHOT, CYIOBOI MOJICKYJISIPHO-TEHETHYHOT TOIIO € BIACTHBOCTI MarepialbHUX 00’ €KTIB JIOCIIIKECHHS
Ta Oe3nocepeHii npeamet gociipkeHHs. [1i yac mpoBeIeHHs KOXKHOI CYI0BOT €KCIIEPTU3H J0 Marepi-
aJTbHUX 00’ €KTIB JIOCIIDKSHHS 3aCTOCOBYFOTHCS JIMIIE Ti METOHU JIOCIIPKEHHS Ta JJOOYBa€EThCS Ta 1HOP-
Mallis, 10 BiJMOBiZa€ BIAMOBIIHIN CyIOBO-€KCIIEPTHIN ramysi. Tak, pogoBUM 00’€KTOM CYIOBO-BETEpH-
HapHOI, CyJJ0BO-010JI0T1YHOT, CYy/I0BOi MOJICKYJISPHO-TCHETHYHOT eKCrepTu3 Moxe Oyt TBapuHa. [Ipote
BHJIOBUM TIPEIMETOM CY/JI0BO-BETEPUHAPHOI €KCIIEPTH3H, HAMPHUKIIAJ, € BCTAHOBJICHI MaTOMOP(OIOTidH1
3MiHH, IO YTBOPHIIUCS B TPYIi TBAPHHU 32 CMEPTEIHFHOTO YIIKOMKEHHS TOCTPUM IPEAMETOM, BUOBHM
MIPEIMETOM CYI0BO-010JIOTITHOT €KCIIEPTU3U TOTO K TPYTIa TBAPUHH €, HAIIPHUKIIA]], BCTAHOBJICHHS BHIOBOT
HaJISKHOCTI (pparMeHTa Tpyla TBAPUHHU 33 XapaKTEPHUMH MOPQOJIOTIYHUMH OCOOIMBOCTSIMH BOJIOCCH,
a BHJOBHM TIPEJIMETOM CYIOBOI T€HETHUYHO-MOJICKYISIPHOi eKCIIEPTHU3H €, HAIIPHKIIA]], BCTAHOBJICHHS Ha-
JICXKHOCTI OKPEMHX (PParMEHTIB PO3WICHOBAHOTO TPYyIMa TBAPHHH J0 OJHOTO IIJIOTO, TOOTO Tpyma OIHi€l
TBapHHU.

VY cymoBiit ekcriepTu3si iCHYIOTh TaKOK 00’ €KTH, JJIS TIOBHOTH JOCIHIIKCHHS SKUX MOXYTh 3aTy9aTHCs
CYIOBI E€KCIIEPTH PI3HUX SKCIIEPTHHX CIEMiadbHOCTEH. Y TaKUX BHIIAJKaX MMPEeIMETHA 00JIacTh BU3HAYAETH-
Csl Ta pealizyeThCs IUITXOM IHTETpallii CreialbHIX 3HaHb, 30KpeMa, 3 BETePHHAPHOI MEAUIIHHU, MOJIEKY-
JIIPHOT TEHETHKH, MUCTEIITBO3HABCTBA, OAJIICTHKH, 010JI0TIT TBAPWH, TpacoyIorii Tomo [71] Tomo BHACTIIOK
MIPU3HAYCHHST KOMIUIEKCHOT CYTOBOI €KCIICPTH3H.

Jo ¢hakTHIHUX MaHUX, IO € MPEeIMETOM KOMIUIEKCHOI CyZJ0BOI BETEPHHAPHO-010JI0TIYHO1, BEeTepHUHAp-
HO-MOJICKYJISIPHO-TEHETHYHO1, BETEPUHAPHO-0aIiCTHIHOT, BETEPHHAPHO-MICTEI[TBO3HABYOI TOIIIO EKCIIep-
TU3U EKCTIICPTH3H, EJIEMEHTOM SIKOi € CYIOBO-BETEPHHAPHI TOCIHIHKEHHS, HAaJIeKaTh TaKi, MO MOJaHi Ha
puc. 2.
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Puc. 2. Bnok-cxema: « @akmuuni 0ani ma odOcmasunu, wjo CManosisms npeomen
KOMNJIEKCHOI CYO080i eKcnepmu3u, elemMeHmom Kol € cy0080-8emepunapHi 00CHIONCEHH)

165



Cepis [TIPABO. Bunyck 73: wactuna 2

@QakTHYHIMA NaHUMHU Ta OOCTaBHHAMH, IO CTAHOBJIATH NPEAMET KOMIUICKCHOI CYIOBOi eKCIIepTH3H,
[UISTXOM IHTETpaIlii crieniaibHuX 3HaHb, 30KpeMa, 3 BETEPHHAPHOT METUITMHH, 010JI0TIT TBAPUH, MOJICKYJISIP-
HOT TeHETHKH, OaiCTHKK, MHCTEIITBO3HABCTBA €. BHJOBA, IPYIOBA, BIKOBA, CTaTeBa i OPraHHO-TKAHWHHA
MIPUHAJICKHICTH 010JI0TTYHOTO Marepialy TBAPUHHOTO ITOXO/KCHHS; (DaKTH HAssBHOCTI YH BIJICYTHOCTI OTPYT
B OpraHi3Mi TBapuH (CCaBIliB, TBAPUHHUX TiPOOIOHTIB, OJUKIUI TOIIO); (GaKTH YIITKOKSHHS Ta MOPY TBapUH-
HUX T1IpOOIOHTIB, 3aN0ISIHAX €ICKTPOTPABMOLO; (DaKTH YITKOJKCHHS Ta CMEPTi TBAPUH BiJ Jii BOTHEIAIb-
HUX, BHOYXOBUX YN METAJILHUX 3HAPSIIB.

BusHayeHHST BUIOBOI, IPyIIOBOI, BIKOBO1, CTaTEeBOI 1 OPraHHO-TKAHWHHOI HAJIC)KHOCTI 010JI0T1YHOTO Ma-
Tepialy TBAPMHHOTO TIOXO/PKEHHSI TAKOXK € MPEIMETHOI 00JacTIO KOMIUIEKCHOI Cyl0BO1 BETepHHAPHO-010-
JIOTIYHOT €KCIIEPTU3H, K4 BUKOHYETHCS MUITXOM 1HTETpallii crieniaJbHUX 3HaHb, 30KpeMa, 3 BETePHHAPHOI
MEHMIIMHU Ta 010J10Ti{ TBApUH, aJKe JI0 O10JOTIYHOIO MaTepialy TBAPUHHOTO MOXO/DKCHHS HAJIeKaTh BHY-
TPIIIHI OpraHM, KICTKH CKeJIeTa, CJIITH KPOBi, CIIEpPMH, BUIIJICHD (ceva, Kall), eMOpPIOHU TBapWH, BiTUJICHO-
BaHI YaCTHHU TYIl YU Tpyla TBAPWHH, CKEJIETOBAHI Ta THIJIICHO 3MIiHEHI Tpymnu abo iX (parMeHTH, JTycKa
pubH, BOJIOCCS CCABINB Ta Mip s MTHIII TOIIIO.

Y Mexax KOMIUIEKCHOT CY/IOBOT BETEpUHAPHO-010JI0TTYHOT EKCIIEPTH3H TPEJAMETOM CYIOBO-BETEPUHAPHO-
IO eKCIIEPTHOTO JIOCHI/KCHHS € BCTAHOBJICHHS XapaKTepy, JIOKai3allii, MeXaHi3My, 4eproBOCTi, TIOCIiI0B-
HOCTI, 3HAPSIS 3aMOiTHHS, JABHOCTI BHHUKHEHHS, CTYIICHS TSDKKOCTI 3aTO/IISIHAX TUIECHUX YIIKO/DKCHB,
MEXaHI3My PO34JICHYBaHHS, SIK IIIKOJIM 3I0POB’FO 1 )KUTTIO TBAPHHMU, MPUUUHU i1 cMepTi, (HakTy 1 MPUIUHU
MOpY TiJIpOOIOHTIB YH 0K, a PEAMETOM CYI0BO-010JIOTTYHOTO YK CYIOBOTO MOJICKYJIIPHO-TEHETUIHOTO
EKCIIEPTHOTO JIOCIJKCHHS Oy/ic BCTAHOBJICHHS BUIOBOT, IPYIIOBO1, BIKOBOT, CTaTEBOI 1 OPraHHO-TKAHHMHHOT
HAJIE)KHOCTI 00’€KTIB TBAPUHHOTO TOXO/DKCHHS HA MOJICKYSIPHOMY PiBHI, BIJIyYEHHX Ha MicIl MOmii Ta
OB’ SI3aHUX 3 MOI€I0 TIPABOMOPYIICHHS.

HeoOXigHICTh KOMITJICKCHOTO CYJI0BO-EKCIIEPTHOTO JOCTIDKCHHS O10JIOTIYHOTO MaTepialy TBapUHHOTO
MTOXOPKEHHST BHHUKAE TTiJT Yac PO3CIIiTyBaHHS MIPaBOIIOPYIIEHB MO0 YKUTTS 1 30POB’ Sl TBAPHH, HAIPHKIIA]I,
YKOPCTOKOTO TMTOBOJPKCHHS 3 HUMH, HE3aKOHHOTO ITOJIFOBaHHS, MOPY pHO Ta 1HIIUX TiJpo0iOHTIB, BUJIOBY PHOU
Ta 1HIIKUX TiAPOOIOHTIB NMUIAXOM 3aCTOCYBAHHSAM 3a00POHEHHX 3acO0iB 11 CNIEKTPOONIYIICHHS, OpaKOHbEDP-
CTBa TOIIIO.

Mertoro TpOBENEHHST KOMIUICKCHOI CYZOBOi BETEPHHAPHO-TOKCHKOJIOTIYHOT UM BETCPHHAPHO-XIMITHOL
SKCIIEPTHU3H € BCTAHOBICHHS KJIIHIYHUX O3HAK OTPYEHHS Y )KUBOT IMiICKCIIEPTHOI TBAPUHH 200 MaTOI0T0-MOp-
(OJOTIYHMX 3MIH Y TPYIIi TBAPUH, 3yMOBIICHHX Ji€I0 OTPYTH, a TAKOXK BUSBICHHS CaMOi OTPYTH Ta BU3HAUCH-
Hs 11 KOHIIEHTpallil B opraHi3mi. J{Js 3’ sicyBaHHS MPUYHMHHO-HACIIIKOBHUX 3B’S3KIB MIXK OTPYEHHSIM TBapuH
(ccaBiiB, puOM Ta IHIIMX T1IPOOIOHTIB, OKIN) Ta TX 3aruOeIF0 (MOPOM TBAPUHHMX T1POOIOHTIB 1 OJK1N)
TaKOX 3aCTOCOBYETBLCS IHTEIrpallisi CreliaJbHUX 3HAHb 3 BETCPHUHAPHOT MEIUIIMHH, TOKCUKOJIOTIT, XiMii. Y
OBOMY BUITAIKY, Y MEXaX KOMIDICKCHOI CYIOBOi BETEPHHAPHO-TOKCUKOIOTIYHOI Y BETEPUHAPHO-XIMIYHOT
EKCIIEPTHU3H IPEIMETOM CYIOBO-BETEPHHAPHOTO SKCIIEPTHOTO AOCHTIKCHHS Oy/ie BUSBICHHS KITHIYHUX 03-
HaK MMPOTiIKaHH OTPYEHHS y TBAPHHU (32 pe3yJbTaTaMu JOCITiHKSHHS TBAPHHH 0e31I0CepeIHbo, a00 aHai3y
BHITUCKH 3 1CTOPIi XBOPOOU TBapUHHM), a00 BUSABJICHHS XapaKTepy, JOKai3allil, MeXaHi3My maTtojaoro-Mopdo-
JIOTIYHUX 3MiH B OpraHi3mi 00’ €KTiB J0CIKSHHS, BCTAHOBIICHHSI TPUYMHKA CMEPTI Ta JABHOCTI 11 HACTAHHS,
MPWKUTTEBOCTI YU MMOCMEPTHOCTI HACTAHHS CMEPTi, IIPHYNHHO-HACTIIKOBOTO 3B’S3KY MiX MOTPATUITHHIM
OTPYTHU B OPTaHi3M TBApUHHU 1 OTPYEHHSM, SIK ITATOJIOTIYHIM IIPOLIECOM, IO PO3BUBAETHCS B 11 opraHizmi abo
aToOMOPQOIOTIYHUMHE 3MIHAMH, IO BUSBICHI Y TPYIl TBAPHHU IIiJ YaC CYIOBO-BETCPUHAPHOTO PO3THHY.
[IpeameToM CymOBO-TOKCHKOJIOTIYHOTO SKCIIEPTHOTO JOCITIHKEHHS a00 CYJOBO-XiMIYHOTO €KCIIEPTHOTO J10-
CJIIJDKEHHS Oy/ie BCTAHOBJICHHS (DaKTy MPUCYTHOCTI YK BIJICYTHOCTI B OpraHi3Mi IUX TBAPHH Ta B JOBKULTI
IIKIJTHBUX PEYOBHH (OTPYT), HAIIPUKJIIA, IEBHOTO iHCEKTUIUTY, TIECTUIIMIY TOIIO i BU3HAYECHHS HOTO KOH-
LEHTpAIlii B OpraHi3Mi MiJIeKCIEePTHOT TBAPUHH Ta B 00’ €KTaX JOBKLLISA (POCIMHU, TPYHT) 3@ HEOOXITHOCTI
Ta 32 MOKIIHBOCTI.

Ot 3’sicyBaHHs (haKTy YIOIKODKEHHS Ta MOPY TBAPUHHHUX TiAPOOIOHTIB, 3aMOAISTHUX €1eKmpompasmoro
(HampuKIIaj, BIJIYYCHUX MPABOOXOPOHHUMHE OpraHaMU IiJ yac BUJIOBY pHOMW Ta iHIIUX TiAPOOIOHTIB IIIIS-
XOM 3aCTOCYBaHHIM 3200pOHEHHX 3aCO0IB ii €ICKTPOOTITYIICHHS ), TAKOXK € MIPEAMETHOIO 00JIACTIO KOMIUICK-
CHOI CyZ10BOi BETEpUHAPHOT1, 010JIOT19HOI Ta ENIEKTPOTEXHIYHOI €KCIIEPTU3H, IIUITXOM 1HTETpaIlil CIeIialbHIX
3HaHb, 30KpEMa, 3 BETCPHHAPHOI MEIUIMHM, 0I0JOTii TBAPHH Ta CICKTPOTEXHIKH. B MekaX KOMILICKCHOT
CYIOBO1 €KCIIEPTU3H BETCPHHAPHOT, 010JI0TTYHOT Ta eJICKTPOTEXHIYHOT EKCIIEPTU3H MPEIMETOM CYIOBO-BETE-
PHHAPHOTO EKCIIEPTHOTO IOCIiKEeHHs OyIe BUSBICHHS XapaKTepy, JIOKami3allii, MeXaHi3My MaToJIoro-Mop-
(oJOTIYHMX 3MIiH y TYIINI Ta BHYTPINIHIX OpraHax MiJeKCIePTHUX TiApOOIOHTIB, BCTAHOBICHHS MPUYHHU
CMEpTi Ta JaBHOCTI ii HACTAHHS; IIPEIMETOM CYI0BO-010JIOTIYHOTO EKCIIEPTHOTO TOCIIIKEeHHs Oyle BU3HA-
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YEeHHS BUI0OBOT HAJEKHOCTI IIUX K€ TiPpOOIOHTIB 32 MOP(HOIOTIYHUMHU OCOOIUBOCTSIMHU JIYCKH 200 THIIHX
CTPYKTYP 1X OpraHi3my; MpeIMeTOM CYIOBOTO EIEKTPOTEXHIYHOTO JOCHTIKSHHS Oy/ie BCTAHOBJICHHS TEXHiU-
HUX 3ac00iB, 32 JIOIOMOTOIO SKHX 3aITOIITHO MOP TBAPUHHUX T'iIPOOIOHTIB.

Jrist mocTiKeHHs TiIEKCIIePTHOTO TPYyTIa TBAPUHH UM KUBOI IiIEKCTIEPTHOI TBAPUHH 3 O3HAKAMH B02He-
NANLHOCO YUIKOOICEHHS, BI0 GUOYXY YU YUKOOIICEHHS 3 MeMAlbHUX 3Haps0b (HaTIpUKIIal, BUIyUYeHHUX MIPaBo-
OXOPOHHHMMH OpTaHaMH ITiJ] Yac HEe3aKOHHOTO TIOJIIOBAHHS), TPU3HAYAETHCS KOMIUICKCHA CyZ0Ba BETCPHHAP-
Ha, BUOYXOBO-TEXHIYHA Ta €KCIIEPTH3a XOJIOHOI 30poi, sika BUKOHYETHCS MUISXOM THTErpallii creniaibHuX
3HaHb, 30KpeMa, 3 BETEPUHAPHOI MEAMIIMHY, OaTICTHKH, BHOYXOBOI TEXHIKH, XOJIOIHOI 30poi. ¥ 1boMy BH-
MajJKy y MeXax KOMILICKCHOT CYJIOBOT BETEPHHAPHOI, BUOYXOBO-TEXHIUHOI EKCIIEPTH3U Ta EKCIEPTH3HU XO-
noxHOi 30poi, IPEeIMETOM CYIOBO-BETEPUHAPHOTO EKCIIEPTHOTO MOCITIHKEHHS Oy/e BHUSBICHHS XapakTepy,
JIOKaJTi3allii, MeXaHi3My, 4eproBOCTi i MOCIIIJJOBHOCTI, IPUKHUTTEBOCTI UM IOCMEPTHOCTI, JABHOCTI YTBOPCH-
Hsl YIIIKOJDKEHb, 3aTI0/IISTHAX TBAPUHI Ta BCTAHOBJICHHS TPUYUHH 11 CMEPTI, a MPEIMETOM CYI0BO-0aTiCTUIHO-
IO JIOCITI/DKEHHS € BCTAHOBJICHHS TPABMYIOUOTO IpeaMeTa (HapuKiia, 30poi) 3 sikoi TBapuHi OyId 3aroTisiHi
i YITKOJKCHHS.

Jlts TocmiypKeHHs )KUBOT TMIJICKCIIEPTHOT TBAPUHM YW ITiJICKCIIEPTHOTO TPyIa TBAPHHU a00 MaTepiai-
30BaHUX 00’€KTIB, MOB’SI3aHUX 13 BUTOTOBJICHHSIM 200 PO3MOBCIOMKCHHSM TBOPIB, 110 MPOMArylOTh KYJIBT
HACHJIBCTBA 1 JKOPCTOKOCTI IPU3HAYAETHCS TAKOXK KOMIUIEKCHA CyIOBa BETCPHHAPHO-MICTEIITBO3HABYA CKC-
MIePTH3a, 10 BUKOHYETHCS IIUITXOM IHTETparlii criemiadbHuX 3HaHb, 30KpeMa, 3 BeTepUHAPHOI METUIINHI_Ta
MUCTEITBO3HABCTBA. Y MeKaX KOMIUIEKCHOI CYI0BOI BETEpHHAPHO-MHUCTEIITBO3HABIOT €KCTIIEPTU3H TIpeIMe-
TOM CYJI0BO-BETEPHHAPHOTO EKCIIEPTHOTO JIOCII/KEHHSI Oy/ie BUSBICHHS XapaKkTepy, JOKai3allil, MeXaHi3My,
YEeproBOCTI H MOCITIIOBHOCTI, IPYKUTTEBOCTI YU TIOCMEPTHOCTI, TABHOCTI YTBOPEHHS YIIKO/DKEHb, 31015~
HUX TBapHHi, 3’CyBaHHS HACTIIKIB JUIS )KUTTS 1 370POB’SI, IO SIKUX TaKi Jiii MOTJIM MPHU3BECTH, & TAKOXK (HaKT
CIIPUYUHEHH:I 00O I CTpakIaHb MOTEPIIJIOl TBAPUHH a00 BCTAHOBIICHHS IPUYNHH ii CMEPTI, a IIPEIMETOM
CYIOBO-MHCTEITBO3HABIOTO E€KCIIEPTHOTO IOCHIIKCHHS, HAIIPHUKIIA, € BCTAHOBICHHS (DaKTy HaJIeKHOCTI
TBOPY, SKMM MOXYTh OyTH (hoTorpadii, BigeodiibMu Ta iHII 00’ €KTH, O MICTATHCS Ha HOCIT iH(OpMaITii,
IO MPONArye KyJIbT HACHIBCTBA 1 JKOPCTOKOCTI.

3Bakaroun Ha BUKIAACHE, HAMU CPOPMYIFOBAHO aBTOPCHKY AC(IHIIIIO MOHATTS «IIPEAMET CyIOBO-Be-
TEPUHAPHOT EKCTIEPTU3MY», 3MICT SKOI MOJISITac y TOMY, IO IIe: CYKYIHICTh (PaKTHIHUAX JaHUX Ta 0OCTaBHH
crpaBH (TIPOBaKEHHS), TIOB’SI3aHUX 13 IIKOIOI0, 3AITOISTHOIO 3I0POB 0 1 YKUTTIO TBAPHHH, 30KpeMa, Xapak-
TEPOM, MEXaHI3MOM, YEProBICTIO, MOCIIOBHICTIO, TSDKKICTIO, IPYKUTTEBICTIO YU MOCMEPTHICTIO Ta JIaBHI-
CTIO YTBOPEHHSI TUJICCHUX YIIKOIKCHB; BUHHKHCHHSM 1 ITONIMPEHHSIM 3aXBOPIOBAHb TBAPUH; BHHUKHCHHSIM
X KaJiITBa Y¥ NPUINHOIO CMEPTi; Ne(PEKTHUM HAJaHHSIM BETEPUHAPHOT JOMTOMOTH; OE3IIEUHICTIO Ta SIKICTIO
KOPMIiB i KOPMOBHX OOABOK JIJIsl TBAPUH, BCTAHOBJIICHUX CYIOBO-BETCPHHAPHUM €KCIICPTOM Ha ITiJICTaBi BH-
KOPHCTaHHS CIICI[iaIbHUX 3HaHb, IIJSIXOM 3aCTOCYBAHHS BiAMOBITHHUX 3ac00iB (METOMIB) 3a pe3yibraTaMu
MPOBEICHOrO BCEOIYHOTO JOCIIHKEHHS MaTepiaibHUX 1 MaTepiaai3oBaHuX 00’ €KTIB, K HOCIiB iH(oOpMaIlii,
3 METOK0 PO3B’SI3aHHS 1ICHTU(IKAIIIMHNAX, TIAarHOCTHYHUX Ta CUTYalilHUX 3aBlIaHb CYI0BO-BETEPHHAPHOT
SKCIIEPTHU3H.

TakuM YMHOM, TOYHE BH3HAYCHHS MIPEIMETA CYJOBO-BETEPHHAPHOI CKCIICPTH3H JO3BOIHIIO!

— po3po0OHTH 1 CPOPMYITIOBATH THUIIOBI MUTAHHS, SIKI OJHOYACHO € 1 3aBIIAHHSIMH, 110 BUHOCATHCS Ha
PO3B’sI3aHHS CYIOBOMY EKCIIEPTY, HAIIPUKJIA, ITiJI 9aC CYIOBO-BETEPHHAPHOTO OCIIIKSHHS JKHABOI ITi-
JIEKCIEPTHOI TBAPUHU: A0 SKOTO BHIY, KJIACY i TUIY HAJEKUTh MiJEeKCIEPTHA )KHBA TBAPHHA, SIKHM € Xa-
paKTep YIIKOIKEHb 3 BETCPUHAPHOI TOYKHU 30py (CagHO, CHHEIb, paHa, IIEPEIOM KiCTKH TOIIO) Ta sSKa IX
JIOKaJi3allis; SsKui MeXaHi3M BUHUKHECHHS TUIECHUX YIIKO/PKCHb Y TBAPUHU; KA YEPTOBICTh 1 MOCIIIOB-
HICTP 3aMOiSIHHS YIIKO/DKCHb; M MOXKHA 33 XapaKTepOM YIIKOIKCHHS BCTAHOBUTH, SIKUM 3HAPSIISIM
TpaBMH BOHH CHPHYMHEHI; sIKa JaBHICTh BUHHUKHCHHS TIJICCHUX YIIKOIKEHB; SIKOTO CTYICHIO TSHKKOCTI
KOYKHE 3 YIIKO/KCHB; UM € YIIKOIKCHHS, 3aBaHI TBapUHI, HEOS3MEUHIUMH IJISI )KUTTS B MOMECHT IX 3a-
MOISTHHSA, a SIKIIO TaK, TO YMM 3yMOBJICHA 1X HEOE3MEUHICTh; 10 SKUX HACIIIKIB JJIS 3M0POB’ Sl TBAPHHU
MPHU3BEIO0 KOXKHE 13 CIPUIMHEHHUX YIIKOIKCHbB, I SKHMH € HACIIIKU B IX CYKYITHOCTI TOIIO, a00 X IiJ
9ac CyIOBO-BETEPHHAPHOTO ITOCIIKEHHS i eKCIePTHOTO TPyIa TBAPHHHU: SKI TIIECHI YIIKOIKCHHS
BHSIBIICHI B TPYITi TBAPUHU, SIKA X JOKAIi3allis i XapaKTep; IKHH MEXaHi3M Ta sIKa YeproBiCTh 3aMOiTHHS
TIJICCHUX YUIKOKEHB; IO CTAJIO IPUIMHOI0 CMEPTi TBAPUHH; IPKATTEBUI UM IOCMEPTHHH XapaKTep
HOCSITh YIIKOJDKCHHS, BUSBIICHI Y TPYIIl TBAPHHU; KA JaBHICTH IX YTBOPEHHS; SKOTO CTYIEHS TSHKKOCTI
KO/, 3aM0/IisHA 3I0POB 10 TBAPHUHU BHACIIJOK YIIKOIKCHHS; YU MOTIIM YIIKO)KESHHS, BUSBIICHI B TPY-
Il TBAPUHHU, IPU3BECTHU A0 CMEPTEIbHUX HACIIJIKIB; YU € BUSABJIEHI B TPYI1 TBAPUHH TUJIECHI YIIKOJKEH-
HsI KaJIITBOM; UM € Ha TPYIi TBAPUHU XapaKTepHi O3HAKH, 32 SIKUMHU MOKHA BCTAHOBUTH XapakTep Ta
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0COOIUBOCTI 30pOT UM 1HIIMX 3HAPSb, SKHMHU CIIPUYMHEH] YIIKOJDKECHHS;, SIKUI TPUIMHHO-HACI1 IKOBHHA
3B’S30K MK BUSIBJICHUMH TUICCHUMH YIITKOJDKCHHSMH 1 CMEPTIO TBApUHU Ta iHIII. Opi€HTOBHUH Mepeltik
MUTaHb, 10 MOXKYTH OyTH MTOCTABJICHI MiJ Yac MPOBEICHHS CYIOBO-BETCpPUHAPHOI EKCIIEPTH3H, HaBEIe-
HO B «HayKoBO-METONNYIHIX PEKOMEH/IAIIAX 3 MUTAHb MiATOTOBKH 1 IMPU3HAYCHHS CYyIOBHX EKCIICPTHU3
Ta eKCIEPTHHUX JOCHIJKEHbY, 3aTBep/UKCHUX Haka3oM MiHictepcTBa roCTUIlll Ykpainu Bix 08 >KOBTHS
1998 poky Ne 53/5 [72];

— OKPECIHUTH KOO (DaKTUYHUX JTaHUX, SIKI MOXKYTh OyTH YCTaHOBJICHI ITiJI 4ac MPOBEJCHHS Cy/lTOBO-BETE-
PHHAPHOI eKCTICPTH3H, HATIPUKIIA], BCTAHOBUTH IPUYHHY CMEPTI MiJCKCIIEPTHOI TBAPHHH, 3’ SICYBaTH IPUUH-
HY TUIECHUX YIIKOJKCHB, 3aITO/ITHUX ITiIEKCTICPTHIM TBAPUHI, BA3HAYUTH OC3MEUHICTh Ta SKICTh KOPMIB JIJIs
TBapHH a00 BETEPHHAPHHX JIIKAPCHKHUX 3aCO0IB TOIIIO;

— OKPECIUTH KOJIO (DAaKTUYHUX JaHUX, SKI MOKYTh OyTH YCTaHOBJICHI ITiJ] 4aC MPOBEICHHS KOMIUICKCHOT
CYIIOBOI €KCIIEPTH3H IIISIXOM 1HTErpallii CremiaJbHIX 3HaHb, 30KpeMa, 3 BETCPHHAPHOT METUITUHH, O10J10T11
TBapHH, CyJI0BOT OAICTHKH, CYZI0BOT TOKCHKOJIOTIT, CyTOBO1 XiMil, MUCTEIITBO3HABCTBA;

— TIPOBOJIMTH CYJIOBO-BETEPHUHAPHE JIOCII/PKEHHS JIUIIe TUX MaTeplaibHUX 00 €KTIB, M0 € MaTepiaibHU-
MU HOCISIMHU TH(OpMAIIii y MeXKax MpeaIMeTa CylI0BO-BETepUHAPHOT EKCIICPTH3H, HATIPUKJIA, ITiIEKCIIEPTHUX
TPYIIB TBAPHH, BiTYJICHOBAHI YaCTHHM TYIII YU TPyIa TBAPUHHM, CKEIETOBAHI PEINTKU TPpyIa TBAPUHH, JKH-
BHX ITiJICKCTICPTHUX TBAPHH, KOPMIB 1 KOPMOBHUX JT00ABOK IS TBAPHH;

— ONOBHUTH 4. 2 cT. 242 KIIK myHKTOM 6 PO 000B’SI3KOBICTh MPU3HAYCHHS CYI0BO-BETEPHHAPHOI SKC-
TIEPTH3H IUTS 3°sICYBaHHS TSHKKOCTI Ta XapaKTepy IIKOIH, 3aI0IiTHOI 3710pOB 10 TBAPHHU, @ TAKOXK IS BCTa-
HOBJICHHSI IPUYMHN CMEPTI TBAPUH (CCABIIiB, TBAPHHHUX T'IPOOIOHTIB, OK1JT TOIIO);

— BKITIOUUTH PEKOMEH/AIIIT ITPO MPU3HAYCHHS CYIOBO-BETEPHHAPHOI EKCIIEPTU3H IO 3MIiCTY METOIUK PO3-
CITITyBaHHS OKPEMHUX BHUJIIB IPaBOMOPYIIEHb IIOI0 TBAPHH;

— BIIME)XYBaTH Cy[JOBO-BETEpPHHAPHY CKCIIEPTH3Y BiJl CYIOBUX SKCIIEPTH3 CYMDKHUX POJIIB UM BUMIIB, Ha-
MIPUKIIa, CYIOBO-0i0JIOTIYHOI, CYIOBOi MOJEKYIIPHO-TEHETHYHOI, CYJOBOI EKCIIEPTH3H CHIIBHOMIIOUNX Ta
OTPYHHUX PEYOBHH TOIIIO;

— PO3POOHUTH METOIHKH 1 OKpeMi METOIH CYJOBO-BETEPHHAPHOI €KCIEPTHU3H IUIS JTOCIIIKCHHS BIAaCTH-
BOCTEH crienugiqHuX 11 MarepiaibHUX 00’ €KTIB JJIs1 OTPUMAaHHS iH(OpMAaIlii, IO MiCTUTHCSI B HUX 3 METOKO
PO3B’s13aHHS THITOBHX EKCIIEPTHUX 3aBHaHb. Hampukiman, B HamionanmsHOMY HayKkoBOMY HEHTpi «IHCTHTYT
cynoBux ekcreptus iM. 3acit. mpod. M.C. Bokapiyca» B paMKax BUKOHAHHS HAYKOBO-IOCIiTHOT poOOTH HAMHU
PO3pO0ICHi Ta HUHI PO3pOOISIOTECS: «MeToarKa CyT0BO-BETCPUHAPHOT EKCIIEPTU3HU TPYIIiB TBapuH» [73],
«MertoHKa CynoBO-BETCPHHAPHOTO JOCITIHKCHHS TBAPUH 3 METOIO BCTAHOBJICHHS 1X KaminTBay [74], «Me-
TOJWKA CYIOBO-BETEPUHAPHOTO TOCIIHKEHHSI JKHBOT IIIEKCIIEPTHOT TBAPHHW» [75], a TAaKOXK METOIMYHI pe-
koMmeHparii: «[IpaBmiia cynoBo-BEeTEpHHAPHOTO BU3HAYCHHS CTYIICHS TSHKKOCTI IITKOJTH, 3AITOIISTHOT 3710pOB 10
TBapuHN» [68], «IIpaBria cynoBo-BeTepUHAPHOT EKCIIEPTU3U TPYIIB TBApUH» [76], «IlopsaKkomM BHITydEHHS
00’€KTIB CYTOBO-BETEPUHAPHOT SKCIIEPTH3H 3 TPYIa TBAPUHHU IS JIAOOPATOPHUX OCIIKEHBY [77], Kl mic-
751 yenimHol anpooartii OymnyTh BHeCEHI 10 aepkaBHoro Peectpy (iHdopmariiitnoro Gonmy);

— 3aMoYaTKyBaTH MPOBEICHHS KOMIUICKCHUX €KCIIePTU3 IUIIXOM IHTErpallii crenialbHIX 3HaHb, 30Kpe-
Ma, 3 BETCpUHAPHOI MEAUIIIHH, 010JI0Tii TBAPHH, MOJIEKYIISIPHOI TCHETHKH, OaJTiCTHKH, MIUCTCIITBO3HABCTBA,
CYIOBOi METUIIMHY TOIIIO;

— opraui3yBatu e()eKTHBHE IPOBEACHHS CYIOBO-BETEPUHAPHOI EKCIIEPTU3H Yy CIICIiai30BaHIi eKCcIepT-
HIl YCTaHOBI;

— BU3HAYMTH MEPCICKTUBHI HAMIPSIMH HAYKOBO-AOCITHOT pOOOTH Y cepi CYI0BO-EKCIIEPTHOT AISUTBHOCTI
B IIJIOMY Ta CYIOBO-BETCPHHAPHOI SKCIICPTH3H 30KpPEeMa, HAIIPUKJIIA, IIOJ0 CYIO0BO-BETCPHHAPHOTO JOCITi-
JDKSHHST KOPMIB TSI TBAPUH 3 METOIO BCTAHOBJICHHS 1X O€3IIEYHOCTI Ta SIKOCTI; CyIOBO-BETEPUHAPHOTO JOCITi-
JDKCHHST )KUBUX TTiICKCIIEPTHUX TBAPUH YH TPYIIIB 3 METOIO BHSIBJICHHS B iX OpraHi3Mi OTPyT TOLIO.

BucnoBxkmu. 1. [Ipeqmerom cynoBo-BeTepUHAPHOT EKCIIEPTU3H € CYKYITHICTh (DaKTHYHHX JaHUX Ta 00CTa-
BUH CIIpaBU (IIPOBAHKEHHS), ITOB’S3aHMUX 13 IIKOIO0, 3AIIO/ISTHOIO 310POB’I0 1 KUTTIO TBAPHUHH, 30KpeMa,
XapaKTepoM, MEXaHi3MOM, YepPTOBICTIO, MOCIIIOBHICTIO, TSDKKICTIO, MPIKUTTEBICTIO Y TMOCMEPTHICTIO Ta
JABHICTIO YTBOPEHHS TUIECHHUX YIIKOMKCHb; BUHUKHCHHSM 1 IMOIMUPEHHSM 3aXBOPIOBAHb TBAPHH; BUHHK-
HEHHSIM X KaJilTBa YH MPHYUHOIO CMEPTi; Ae(HEKTHUM HAJaHHSIM BETCPUHAPHOI JTOITOMOTH; OE3MEUHICTIO
Ta SIKICTIO KOPMIB 1 KOPMOBUX J00ABOK U TBAPHH, BCTAHOBJICHUX CYJOBO-BETCPHHAPHUM CKCIIEPTOM Ha
IT1JICTaBI BUKOPUCTAHHS CIICIiaJIbHUX 3HAHb, IIIJISIXOM 3aCTOCYBaHHS BiJIIOBIIHUX 3ac00IB (METOIIB) 3a pe-
3yJIBTaTaMH IIPOBEICHOTO BCEOIYHOTO JOCITIHKEHHS MaTepiallbHUX 1 Marepiani3oBaHUX 00’ €KTIB, SIK HOCIIB
iH(pOpMaIlii, 3 METOFO PO3B’s3aHHS ICHTU(IKALIHHUX, TIarHOCTHYHUX Ta CHUTYAI[IHUX 3aBIaHb CyI0BO-BE-
TEPUHAPHOT EKCIIEPTU3H.
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2. GakTHYHUMH JAHUMH Ta 00CTaBHHAMH, [0 CTAHOBIIATH IIPEIMET CyI0BO-BETEPUHAPHOT EKCTICPTH3H €:
IIKOJ1a, 3aIO[isTHA 3I0POB’F0 1 XKUTTIO TBAPUHHM, 30KpeMa, XapakTep, MeXaHi3M, YeproBicTh, IMOCIIJOBHICTb,
TSOKKICTb, MPHKUATTEBICTh YU MMOCMEPTHICTh Ta JIABHICTh YTBOPEHHS TUIECHUX YIIKOJIKEHb, PO3BUTOK 1 1O~
IUPEHHSI 3aXBOPIOBaHb TBAPUH, BUHUKHEHHSI 1X KaJIilITBa a00 MpHYUHA CMepTi, Ie(heKTHE HaJJaHHS BETePH-
HapHOT JIOTIOMOTH, OE3MEYHICTh Ta SKICTh KOPMIB 1 KOPMOBHX JI00ABOK JIJIsl TBAPHH.

@OakTHIHIMHA TaHUMH Ta 00CTaBUHAMHU, III0 CTAHOBJISITH IPEIMET KOMIUICKCHOI CYIOBOi BETEpUHAPHO-0i-
OJIOTIYHO1, BETepHHAPHO-MOJICKYIIIPHO-TEHETHYHOI, BETEPHHAPHO-0aTiCTHIHOI, BETEPHHAPHO-MHUCTEIITBO3-
HaBYOi TOIIO EKCIIEPTH3H, IUIIXOM IHTErpamii CIieriaJbHuX 3HaHb, 30KpeMa, 3 BETCpHHAPHOI MEIUIIMHH,
OioJorii TBapHH, MOJICKYJISIPHOT TeHETUKH, O0aTICTUKH, MHUCTEIITBO3HABCTBA €: BUJIOBA, IPYIIOBa, BIKOBA, CTa-
TEBa 1 OPraHHO-TKAHWHHA MTPHHAJICKHICTH 010JI0TTYHOTO MaTepially TBAPUHHOTO MTOXOKCHHS;, HASBHICTh Y1
BIJICYTHICTh OTPYT B OpTaHi3Mi TBapuH (CCaBIliB, TBAPHHHUX T1IPOOIOHTIB, OJKII TOIIO); YIIKOIKCHHS Ta
MOp TBapMHHUX TiPOOIOHTIB, 3aMOIISTHUX €JICKTPOTPABMOIO, YIIKOKEHHS Ta MPUYWHU CMEPTI TBAPUH Bij
Ii1 BOTHETIaTbHUX, BHOYXOBUX UM METAIBHUX 3HAPSIIB.

3. KpurepieMm po3aMeKyBaHHS pi3HUX BHIIB CYJOBUX EKCIIEPTH3, 30KPEMa: CYIOBO-BETCPHHAPHOI Ta CyIO0-
BO-010JIOTIYHOT, CYTOBOI MOJICKYJISIPHO-TCHETHYHOT, CYTOBO-0aTICTHYHOI TOIIIO € BIACTHUBOCTI MaTepiaIbHUX
00’ €KTIB TOCIIPKEHHSI Ta OE3M0CePe/IHIi MPEMET CYIOBO-EKCIIEPTHOTO J0CIIIKSHHSI.

4. Toune BU3HAUCHHS TIPEIMETA CYIOBO-BETCPUHAPHOI EKCIIEPTU3U JO3BOIMIIO: PO3POOUTH 1 chopmy-
JIOBATH TUTIOBI MUTAHHS, SKi OTHOYACHO € 1 3aBIAaHHIMH, III0 BUHOCATHCS Ha PO3B’s3aHHS CYJJOBOMY €KC-
MEPTY; OKPECIUTH KOJIO (HaKTHIHUX JaHUX, IKi MOXKYTh OyTH YCTaHOBJICHI ITiJT Yac IIPOBEICHHS CYJOBO-BE-
TEePUHAPHOI EKCTEPTH3H; BU3HAUYUTH IPUPOLY CICHiaJbHUX 3HAHb CYIOBO-BETEPUHAPHOTO €KCIIEepTa, sIKa
BHIUTHBAE 13 IPEIMETa CYIOBO-BETEPUHAPHOI EKCTICPTH3H; IPOBOJUTH CYOBO-BETEPHHAPHE O CIiHKCHHS
JIMIIe THX MaTepiaIbHUX 00’€KTIB, SIKI € MaTepialbHUMH HOCISIMH 1H(OpMaIlii y Mexax mpeaMmeTa i€l
eKCTIepTH3N ab0 KOMIUIEKCHOI CYZ0BOI BETEpHHAPHO-0107I0TIUHOI, BETEePHHAPHO-MOICKYIIPHO-TCHETHY-
HOI, BETePHHAPHO-0aTICTHIHOI, BETCPUHAPHO-MUCTECIITBO3HABUOI TOIIO EKCIIEPTH3H NUIIXOM IHTErparii
CIEUiabHIX 3HaHb, 30KpEMa, 3 BETepUHAPHOI METUIIMHH, O10JI0Ti{ TBAPHH, MOJIEKYIIPHOi TCHETHKH, 0a-
JIICTUKH, MHCTEITBO3HABCTBA Ta IHIIMX rajy3eil 3HaHb, JOMOBHUTH 4. 2 cT. 242 KIIK nyHkTOoM 6 TIpo
000B’SI3KOBICTh MIPU3HAYCHHS CYIOBO-BETCPUHAPHOI SKCIIEPTH3H ISl 3’ SICYBaHHS TSDKKOCTI Ta XapakTepy
IIKOITH, 3aIOJisTHOI 3A0POBIO0 TBAPHHMU, a TaKOXK UISI BCTAHOBJICHHS NMPHUYWHU CMEPTi TBapHH (CCaBIIiB,
TBapUHHUX TiIPOOIOHTIB, OJKII TOMIO); BKIFOUHTH PEKOMEHAIIT PO MPU3HAYCHHS CYI0BO-BETEPHHAPHOT
SKCTICPTH3H 10 3MiCTy METOANK PO3CIiAYBaHHI OKPEMHUX BHIIIB MIPABOTIOPYIICHB IIOJI0 TBAPUH; BIIMEKY-
BaTH CYIOBO-BETCpUHAPHY CKCIICPTH3Y BiJ CYIOBUX CKCIICPTH3 CyMDKHUX POIIB UM BUIIB, 30KpeMa, CyI0-
BO-010JI0T1YHOI, CY0BOT MOJIEKYISPHO-TEHETHYHOI TOL[O; PO3POOUTH METOJAMKH 1 OKpPEMi METOIHU CYJI0-
BO-BETEPHUHAPHOI SKCIICPTHU3H JIJISl JJOCIIKCHHSI BIACTUBOCTEH crielu(piyHuX 11 MaTepialibHUX 00’ €KTIB 3
METOI0 OTpUMaHHSI iH(pOopMaIlii, 0 MICTUTHCS B HUX 3 METOIO PO3B’SI3aHHS THITOBUX CKCIIEPTHUX 3aBIAHE;
3aIo4YaTKyBaT MPOBEICHHS KOMIUICKCHUX CYJOBUX BETEPHHAPHO-010JIOTIYHOT, BETEPHHAPHO-MOJIEKYIISP-
HO-TCHETUYHOI, BETEPHHAPHO-0ATICTUIHOI, BETCPUHAPHO-MUCTEITBO3HABYOI TOMIO EKCHEPTH3 MUITXOM
IHTerpallii cremiaJbHUX 3HaHb, 30KpeMa, 3 BETEPHHAPHOI MEIUIIMHU, 610J10Tii TBApUH, MOJIEKYJISPHOI re-
HETHKH, OTIICTHKH, MICTEIITBO3HABCTBA TOIIO; OPTaHi3yBaTH e(peKTUBHE MPOBEACHHS CyI0BO-BETEPHHAD-
HOI EKCIIEPTH3H y CHeIiali30BaHii eKCIePTHIN YCTAaHOB1; BU3HAYUTH MEPCIEKTHBHI HAIPSMHU HAyKOBO-[0-
CIITHOT POOOTH y cepi CyA0BO-EKCIIEPTHOT AISUIBHOCTI B IIJIOMY Ta CYIOBO-BETEPHUHAPHOT SKCIEPTU3H
30Kpema.
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MPABOBI NO3ULIT KOHCTUTYUIMHOIO CYAY YKPAIHU:
AHANI3 NMPABOBOI JOKTPUHU

Daxko B.J.,

KkaHOudam rpUOUYHUX HayK, doueHm

Kaghedpu KpuMiHarbHO20 rpasa ma rnpouyecy

JBH3 «Yxaopodcbkuli HaujoHansbHUU yHigepcumemy

Benos .M.,

O0KMoOp ropuUdUYHUX HayK, rnpoghecop,

npoghecop kaghedpu KOHCmMUMyUiHoO20 npasa

ma ropieHs/IbHO20 rpaso3Hascmea

JBH3 «Yx2opodcbkuli HaujoHansbHUU yHigepcumemy
BacnyxeHul ropucm YkpaiHu

Jlanxko B.J., Besos J.M. Ipasosi nozunii Koncruryniiinoro Cyxy Ykpainu: anasis npaBoBoi 10K-
TPHUHHU.

Bxka3zyeTbcst, KOHCTUTYLHIHHUNH KOHTPONb BU3HAYAETHCS SIK OAMH i3 OCHOBHHMX €JIEMCHTIB NPaBOBOL
0X0poHHU KoHCTUTYNii. CKIaAHICTh BU3HAUCHHS HOTO MPUPOIN BUPAKAETHCS Y HEOTHO3HAUYHOCTI MiAX0-
JIiB cepel HayKOBIIIB 11010 aHAII3y OTO MOHSTTS. Hayka KOHCTUTYIIIHHOTO MpaBa BUIIIISE B M1 AX0I1
710 PO3YyMIiHHSI KOHCTUTYLIHHOTO KOHTPOJIO — INHPOKHUH Ta By3bKHH. ABTOPH BiJI3HAYAIOTH, y3arajJbHIO-
04U BKa3aHi (OPMYIFOBAaHHS, MOKHA CTBEPJKYBATH, III0 BOHU BiJ0Opa)KalOTh JUIIEC OJHMH i3 aCTIEKTiB
PO3YMiHHS KOHCTUTYLIHHOTO KOHTPOIIO — 3 TOUKH 30py (QyHKHIiOoHAIhHOTO miaxoxy. ToO6To, B OimbImii
Mipi aKIIEHT CTaBUTHCS HA MEPEBipIli KOHCTUTYIIHHOCTI 3aKOHIB Ta 1HIINX akTiB. B po3yMmiHHI aBTOpiB,
NPUXUIBHUKIB ()YHKIIIOHATBHOTO MiAXOY, KOHCTUTYIIHHUI KOHTPOJIb — I1€ JIMIIE KOHCTUTYI[IHHUI HOP-
MaTHBHUN KOHTPOJIb.

Hagenene B po0oTi JOCIIIKCHHS A€ MiICTABU JJII BUCHOBKY MPO T€, [0 MUTAHHS 3’ ICyBaHHS I0OpHU-
JUYHOT mpHupoau IpaBoBux no3uniii Koncturyniltnoro Cyny YkpaiHM € HEOJHO3HAYHUM Ta 0 IIHOTO
yacy He BHpimeHuM. Lle moB’s3aHo0, mepmr 3a Bce, i3 CKIAJHUM Ta 0araToacreKTHUM PO3YMIHHAM PO,
CTaTyCy Ta MICII OPTaHy KOHCTUTYIIHHOI IOpUCIUKIIT B CHCTEMI OpraHiB Aep>kaBHOI BIaau. He cipusie
3’sICYyBaHHIO MPUPOJU NpaBOBUX mo3ullid Cymy 1 BiICyTHICTh 3aKOHOJABYOI Je(iHIIil [OTO MOHATTS.
He3Bakaroun Ha 1ie, TepMiH aKTHBHO BHKOPHUCTOBYETHCS sIK CyIoM y CBOIX pIlICHHSX, TaK i HAyKOBOIO
CHUTHHOTOIO 3 METOIO BimOOpa)XeHHsSI apryMEHTIB, SIKi BH3Ha49aroTh mosuniro KoncturymiitHoro Cymy
VYkpainu 3 nmuTaHe mpaBo3acTocyBaHHs. [IpaBoBi mo3uilii HaOyBalOTh I HOPMATHBHOTO 00OB’SI3KOBOTO
3MICTY, IO BUILINBAE 13 (POPMH BHPAKCHHS y SKUX BOHU BimoOpaxeHi — akTiB Koncruryniiitnoro Cymy
VYkpainu. [Ipu npomy mpaBoBi mo3umii MOXyTh OyTH BHCIOBIICHI SK y MOTHBYBaJIBHIN, Tak i y pe3o-
JMIOTUBHIN YacTuHI pimeHHs. HeoOxiqHicTh 3a0e3MeueHHs He3MiHIOBaHOCTI TIpaBoBuX nosuiliii Cyny €
IPOIOBKEHHAM MPUHIMITY TIPAaBOBOI BU3HAUCHOCTI Ta cTadbinpHocTi Konerutynii sk OCHOBHOTO 3aKOHY
VYkpainn. OnHak, TUTaHHS MOXKIHUBOCTI Tepersaay npaBoBux no3unid Koncruryniinnm Cymzom Haly-
Ba€ OUTBIIO] aKTyaJIbHOCTI y 3B’SI3KY i3 YaCTKOBOIO MONITHYHOIO 3aaHTakoBaHicTIO Cyay y momepenHi
POKH #OT0o AiSIIBHOCTI, M0 MOTpedy€e MepemisIy MEBHUX MO3HUIIH Yepe3 3MiHY COIiallbHO-TIOITHIHOTO
ycTporo aepkaBu. OKpecieHe MUTaHH, HOPsA i3 IHINMH, € 0e3MePEevHO JOAATKOBUM IIPEIMETOM OKpe-
MOTO HayKOBOTO JOCIiIKEHHS.

KirouoBi cioBa: nipaBoBi Mo3ullii, CyIOYMHCTBO, CY/IOBA BiIaja, KOHCTUTYIIHHUNA KOHTPOIb, KOHTHTY-
midHWHA cyn YKpaiHu.
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Danko V.Y., Byelov D.M. Legal positions of the Constitutional Court of Ukraine: analysis of legal
doctrine.

It is indicated that constitutional control is defined as one of the main elements of legal protection of the
constitution. The difficulty of defining its nature is expressed in the ambiguity of approaches among scientists
regarding the analysis of this concept. The science of constitutional law distinguishes two approaches
to the understanding of constitutional control — broad and narrow. The authors note that, summarizing
the specified formulations, it can be argued that they reflect only one of the aspects of understanding
constitutional control — from the point of view of the functional approach. That is, to a greater extent,
the emphasis is placed on checking the constitutionality of laws and other acts. In the understanding of
the authors, supporters of the functional approach, constitutional control is only constitutional regulatory
control.

The research presented in the work gives grounds for the conclusion that the issue of clarifying the
legal nature of the legal positions of the Constitutional Court of Ukraine is ambiguous and has not yet been
resolved. This is connected, first of all, with a complex and multifaceted understanding of the role, status and
place of the body of constitutional jurisdiction in the system of state authorities. The absence of a legislative
definition of this concept does not contribute to clarifying the nature of the Court’s legal positions. Despite
this, the term is actively used both by the Court in its decisions and by the scientific community in order to
reflect the arguments that determine the position of the Constitutional Court of Ukraine on law enforcement
issues. Legal positions also acquire normative mandatory content, which follows from the form of expression
in which they are reflected — acts of the Constitutional Court of Ukraine. At the same time, legal positions
can be expressed both in the motivating and in the resolutive part of the decision. The need to ensure the
immutability of the Court’s legal positions is a continuation of the principle of legal certainty and stability
of the Constitution as the Basic Law of Ukraine. However, the question of the possibility of revision of
legal positions by the Constitutional Court becomes more urgent in connection with the partial political
involvement of the Court in the previous years of its activity, which requires revision of certain positions due
to changes in the socio-political structure of the state. The outlined question, along with others, is definitely
an additional subject of a separate scientific study.

Key words: legal positions, judiciary, judicial power, constitutional control, Constitutional Court of
Ukraine.

HocranoBka nutaHHa. KOHCTUTYHIHHUIT KOHTPOJIb BU3HAUAETHCA K OAMH i3 OCHOBHMX CJIEMCHTIB
paBOBOT OXOPOHU KOHCTUTYLI{. CKIaJHICTh BU3HAYEHHS HOTO IPUPOAU BUPAXKAETHCS Y HEOAHO3HAYHOCTI
MiAXOAIB cepel] HAyKOBILIB I[OJI0 aHAJi3y IbOro MOHATTSA. Hayka KOHCTHTYILiifHOro mpasa BHJIiIsS€ ABa
MiIX0/U 10 PO3YMiHHS KOHCTHTYLIHHOTO KOHTPOJIIO — IIMPOKUHN Ta By3bkuii. 3okpema, JIlyns 3.1. pozymie
KOHCTUTYILIITHUH KOHTPOJIb K Iepe0aueHy 3aKOHOJaBCTBOM JIiSUIbHICTh YIIOBHOBAKCHUX JEPKABHUX OP-
raHiB, sIKa MOJArae y MepeBiplii Ta OLIHIOBAHHI BIAMOBITHOCTI MIPAaBOBUX aKTiB KOHCTUTYII Ta B yCyHEHHI
BCTAQHOBJICHUX HEBIAMOBITHOCTEH MIJITXOM 3aCTOCYBAHHS PI3HUX IOPUAUYHHX 3aC001B (CKacyBaHHS, IPaBO
Beto Touo) [1, c. 7]. Inmmii Buenuii — B.M. [llanoBan posymie ioro, ik creliani3oBaHy AisNIbHICTb Op-
TaHiB JIep>KaBHOI BJIaU, TOB’s3aHy 3 NEPEBIPKOIO BiJMOBITHOCTI IPABOBUX aKTiB KOHCTUTYLIT [2, ¢. 277].
Haromicts, B.S. Tamiii 3a3Ha4ae Te, 1110 KOHCTUTYLIHHUI KOHTPOJIb BApPTO PO3YMITH SIK CIeliai3oBaHUN
MeXaHi3M OXOPOHHU KOHCTHUTYMLI{, Ik crenudiuHy (pyHKIiI0 KOMIETEHTHUX JEepKaBHUX OpraHiB y 3abe3me-
YEHHI BEPXOBEHCTBA KOHCTHUTYIIII B CUCTEM]1 HOPMAaTUBHUX aKTiB, ii nmpsmoi, 6e3nocepeiHboi Ail B Aisiib-
HOCTI cy0’€KTiB CycHiNbHUX BiTHOCHUH [3, ¢. 257]. Cepen 3apyOi>KHUX BUCHUX TEK HEMA€ OJJHO3HAYHOCTI
y PO3YMiHHI IaHOTO MOHATTS. 30KpeMa, MOJIbChbKUi JocnigHuk Jlomarana M. BU3Haua€e KOHCTHTYIiHHUI
KOHTPOJb SIK BiJMOBIAHICTb NMpaBa KOHCTUTYMLI{, K AiISUIBHICTh KOMIIETEHTHUX JAEP’KaBHUX OpPraHiB, sIKi
CKaCOBYIOTh HEKOHCTHUTYIi/{HI HOPMAaTUBHO-IIPABOBI aKTH 4M iX okpeMi nonoxeHHs [4, ¢. 10]. B.C. Hepce-
CSIHII 1a€ BU3HAYEHHS KOHCTUTYLIMHOTO KOHTPOJIIO SK TisSTIbHOCTI 010 3a0e3MeueHHs] KOHCTUTYIIHHOCTI
1 MPaBOBOTO XapakTepy BCi€l CHCTEMHU MPABOBUX AKTIB 1 HOPM IIUISIXOM CKAaCyBaHHS THX, SIKI HOCATh aH-
TUKOHCTUTYLIIHUI XapakTep [5, ¢. 45]. Haromicts, C.B. Bo60TOB BKa3ye, 110 CynOBU KOHCTHTYIiHHUI
KOHTPOJb II¢, MEPII 3a BCE, CYKYNHICTh BIAJAHUX MTOBHOBAXXEHb CYAY, IO JO3BOJIIOTH HOMY HE3aIEXKHO
OLIIHIOBATH AISUTBHICTH JAEP)KaBHUX OPraHiB 1 MOCaJOBUX 0Ci0 Ta mpuilMaTH 000B’S3KOBE i OCTATOUHE Pi-
LIEHHS BiJMOBITHO /10 CBOET KommeTeHIii [6, c. 116].

Y3aranpHIOIOUH BHILEBKa3aHi (pOpMYITFOBaHHS, MOKHA BU3HAUUTH, 110 BOHU BiI0OPaXKarOTh JIUIIE OJUH
13 aCMeKTiB PO3yMiHHSI KOHCTHTYIIMHOTO KOHTPOJIIO — 3 TOYKM 30py (PyHKI[IOHATBHOTO migxoxy. To0To, B
OUIBIIII Mipl AKIIEHT CTABUTHCS HA MEPEBipIli KOHCTUTYIIITHOCTI 3aKOHIB Ta IHIINX aKTiB. B po3yMiHHI aB-
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TOPIB, MPUXWIBHUKIB (DYHKITIOHAIBHOTO MiJXOMY, KOHCTUTYIIHHUNA KOHTPOJIb — II¢ JIUIIE KOHCTHTYIIHHUN
HOPMaTUBHUNA KOHTPOJIb.

HatomicTtb, y HayKOBi# JTiTeparypi BUCIOBIIOIOThCS 1 1HII JyMKH. 30kpema, E03eeBa b.C., Hajgaroum Bu-
3HAYEHHS CYIOBOMY KOHCTHUTYIIIHHOMY KOHTPOJIFO 3a3HAaJae, o e oQimiiHa JisUIbHICTh CTeiadbHO yIIOB-
HOBa)KEHHMX KOHCTHTYIIIEIO Ta 3aKOHAMH OPTaHiB, sIKa CIIPSIMOBAHA Ha 3/1iHCHEHHS HIMU CBOIX IIOBHOBAa)KCHB
3a JIOTIOMOTOI0 0COOIHMBOT IIPOIIETYPH, 3 METOIO 3aXHCTY OCHOB KOHCTHTYIIHHOTO JIa/Ty, TIPaB 1 CBOOO JIFOIH-
HU 1 IpOMa/IsTHIHA, 3a0€3IeUeHHS BEpXOBEHCTBA 1 IIPSIMOT JTii KOHCTHTYIIIT Ha BCI TEPUTOPIT JAepiKaBH, 3aro-
OiraHHs iICHYBaHHS Y TIPABOBIM CUCTEMI HEKOHCTUTYIIIHHUX aKTiB, @ TAKOXK OQIIIITHOTO TIIyMadeHHs KOHCTH-
Tymii [7, ¢. 82]. ABakbsiH C.A. 3a3Hauae, MO KOHCTUTYIIHHUN KOHTPOJIb — 1€ CIIeIialbHAN BHJ ISP KaBHOT
JUSUTBHOCTI, SIKWH HampaBIeHUH Ha 3a0e3IeueHHs IPaBUIIBHOTO 3aCTOCYBaHHS KOHCTUTYIIT 1 OOYMOBICHHUX
HEIO 3aKOHIB, Ha 3aXUCT 3aKPIIJICHOTO KOHCTUTYIIIIHOTO JIaIy IepPKaBu. A BiJITaK, IJUTFO KOHCTUTYIIHOTO
KOHTPOJIFO € OXOPOHA BCIX MOJITHYHUX, CKOHOMIYHUX, COILIAIbHUX 1 MOPAJIBHUX IIHHOCTEW BIJIOBITHOTO
cycrinbeTsa [8, . 14]. AHa3yr04H CyI0BHI KOHCTHTYIIHHUEI KOHTpOIb, H.B. BiTpyk po3ymie oro sk crie-
nUGIYHANA BHJT FOPUCIUKIIIHHOT pOOOTH CyIOBUX OPraHiB JepXKaBHOI BIIaJIN, SKHHA CIIPSIMOBAHHH HA 3aXHUCT
KOHCTHUTYIIIHOTO J1aJTy, IPaB JIFOJMHM, HATIPABJICHUH Ha 3a0e3MeUeHHs BEPXOBCHCTBA 1 OE3MOCEPEHIO JIF0
OCHOBHOTO 3aKOHY IIIISIXOM BHPIIIEHHS Y BCTaHOBJICHOMY 3aKOHOM IIPOICCYabHOMY IMOPSAKY KOHCTHTY-
IHHO-TIPABOBUX CYNEPEUYOK, & TAKOXK 3IHCHEHHS 1HIINX TOBHOBAXXECHD, CKJIAIOBUX 3MICTY KOHCTHTYIIHHOT
ropucaukiii [9, c. 33-34].

BapTo 3BepHyTH yBary, 1o Jesiki JOCTIDKCHHS CyTI KOHCTHTYIIHHOTO KOHTPOJIO, SIKI MMPOBOISATHCS 3
MOMIISAY OpraHi3alliifHuX 1 mporecyaibHuX (HopM HOTo 3iMCHEHHS, B KIHIIEBOMY PE3yJIbTaTi 3BOJSTHCS JI0
HOTO OTOTOKHEHHS i3 KOHCTHTYLIHHUM mpaBocyaasaM. OCTaHHE, TAKAM YUHOM PO3YMI€ThCS, SIK TiSUTBHICTH
OpraHiB KOHCTHTYIIIHHOTO KOHTPOJTIO. | B TaHOMY BHIIAJIKy BUHHKAIOTh TICBHI PO301XKHOCTI Y pO3YMIiHHI, TIPO
SIKI caMe OpTaHu ijie MoBa. Y CBITI, IIOHANMEHIIIE, ICHYIOTh JIBI MOJICITI OPTaHiB KOHCTUTYIIIHOT FOCTHIIII: B
OJTHHMX KpaiHaxX iCHYE€ CIIelliai30BaHuil OpraH KOHCTUTYIIHHOT FOPUCIMKIN, a B IHIIMX — Taki (PyHKIIIT mOKJIa-
JICH1 Ha BIAMOBIHI CyMIXKHI OpraHu, ado sIKi BHKOHYIOTh TaKi (PYHKIIT apaieabHoO 13 IHIIHMHU.

B manomy Bumazky, MU po3nsigaeMo (eHOMEH BHHHKHEHHS Ta ICHYBaHHS OpraHy KOHCTHUTYIIHHOTO
KOHTpOJIIO B YkpaiHi — Korcrutyniitnoro Cyny Ykpainu. Micie i ponb Korcrutyniiinoro Cymy Ykpainu sk
OpraHy, o 3IifICHIOE KOHCTHTYLIHHUN KOHTPOIIE 00YMOBJICHE HOTO IIPABOBUM CTAaTYCOM, a TAKOXK CIICITH(]i-
KOO HOTO METOIIB, SIKi 3aCTOCOBYIOTHCS JIJISI 3aIIO0ITaHHS | MPUITHHEHHS MOPYIICHh KOHCTHTYIIIIHAX HOPM,
a TaKkoX JUIsl X BiHOBICHHs. OHUM 13 crieli(iuHUX 3ac001B KOHCTHTYIIIMHOTO KOHTPOJIIO — 1€ € MPaBOBi
no3utiii KorcrutyuiitHoro Cyny Ykpainu.

AHaJIi3 HAayKOBHX JiKepes. Sk npaBoBuil (heHOMEH, MO3UIlii OpraHy KOHCTUTYIIIHHOT FOPUCAMKINT J10-
CJIIJKYBAJIH Y CBOTX MpalisiX BiJIOMi BITYM3HSHI Ta 3apyOixkHi BueHi: M. Bitpyk, I. ['amkues, B. I'epreniiinuk,
1. lom6poBcbkuii, B. Kammo, M. Kosro0pa, JI. JIazapes, B. IToropinko, M. CaBenko, M. CaBuuHn, A. CeniBa-
HoB, T. Cninbko, A. Crpwxkak, B. Tamiit, M. Tecnenko, I1. Tkauyk, FO. Tonuka, I'. Xpucrora, B. Illanoan,
C. llleruyk Ta 6araro iHIIMX.

OnHak, 3Ba)kar0uu Ha 0COONUBICTH cTaTycy Ta pons KoncruryniiiHoro Cymy YkpaiHu B cucTeMi OpraHiB
Jep KaBHOI BIIAJW Ta JKUTTI KpaiHW, OUTBIIICTh MUTAHb, & 3 HUMH i THUTAaHHS NMpaBoBHX mo3uliii Cymy, e
3aJIMIIAIOTH ITOJIE JUISl HAYKOBUX JIOCIIIKCHB.

Buxaan martepiany gpociimxkenns. Koncrutyuis Ykpainu, K OCHOBHHH 3aKOH HAIoi JIep)KaBU € BH-
3HAYaJILHUM JOKYMEHTOM, IO (hopmye 3acanu (pyHKIIOHYBaHHS HANBaKITUBIIINX IEPKABHUX IHCTUTYIIIH, a
TaKOX B3a€MOJIIT JIIOIUHH 13 JiepkaBoro. OJHIE0 13 BIACTUBOCTEH KOHCTUTYIIIT € 11 CTaOLIbHICTh 3 METORO 3a-
0e3MeUYeHHs IOCTIHHOCTI BITHOCHH Ta MPaBOBOI mepeadoauyBaHocTi. JloTpuMaHHs cTa0iIbHOCTI KOHCTHTYIIIT
KOPECTIOHYEThCS 13 IHIIMMH ii BIIACTUBOCTSAMH, 110 1 BU3HAYAE 11 0COOIMBHIA CTATyC Ta MicIie.

OnHak, peanii CyCHiIBHOTO JKUTTS, TOJITHYHA 0OCTaHOBKA, TIIO0ABHI MPOIECH TPaHC(HOPMAIIii SBHII
Ta MPOIIECiB BUMArarwTh IPABOBOI TOUHOCTI Y PO3yMiHHI (DyHAaMEHTAIBHUX MPUITUCIB, PO sKi BKazye KoH-
CTHTYIIis, 8 TAKOXK 3a0€3IeUeHHsI BiIIOBITHOCTI 3aKOHOIABCTBA 11 monokeHHsM. [1{omo meprroro nuranus €
JIBa IIUTSIXY BUPIIICHHS: ETai3allis TIOJI0KEHb, 10 Y MIEBHIN Mipi CTBOPIOE TPOMI3/IKI KOIH(BIKOBaHI TEKCTH,
CKJIaJIHI IO 3aCTOCYBaHH:, a00 K WiTKi, MICTKI (hOPMYIIOBaHHS KOHCTUTYIIHHUX HOPM, SIKi ITepea0dadaoTh
BCTAHOBICHHSI (DYHAaMCHTATbHUX MPHUHIMIIB (DYHKIIOHYBaHHS ICpKaBHOI BIIAIU 1 CyCIUIbCTBA, O3 Je-
TaJBHUX PO3MIMPEHUX TEKCTIB. [IpakTKa Mi>KHAPOIHOTO KOHCTUTYIIIOHAJI3MY JIUIIE HiATBEPIKYE, IO OC-
TaHHI} BapiaHT KOHCTUTYLI € OLIbLI NEPEKOHIMBUM 110 3acTocyBanHs. s npukinany, Koncruryuis Cromny-
yenux LltatiB AMepuku, cxBasieHa B 1787 pou, Jie 10 cbOrofHi 1 3a3Hasia auie 27 nornpasok. [osicHioroun
MIPUYUHM TaKoi cTabiIbHOCTI, BiIOMUI amepukaHchbkuil topuct A. Kokc, Bkasye, 1o «neppicHa Koncrurty-
1is, SIK 1 paHimre, 100pe HaM CITY)KUTb, HE3BaKAIOUU HA BEIMYE3HI 3MIHH B YCIX raiy3sx )KUTTs CIoaydeHux
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[IrariB, ToMy 1110 TBOPII KOHCTUTYIIIT BOJOMIIHN TOCTATHHOK MYAPICTIO, OO BKJIACTH B HET PIBHO CTIJIBKH,
CKinbKH OyI10 MOTpiOHO, ane He Oimbie» [10, c. 12].

HatomicTb, iICTOpHYHO Tak CKJIAJOCh, MO0 YKpaiHa He € YaCTUHOI KpaiH, sIKi € JIepyKaBaMH 3arajlbHOTO
MpaBa, a BiJITaK, CYJH 3arajbHOi FOPUCIUKIIIT HE HAIUISIOTHCS IOBHOBAKCHHAMHU y Cepi KOHCTUTYIIIIHOTO
KOHTPOJIFO Ta IHTEPIPETANIMHUME (YHKITISIMH. 3apoBa/pkeHa B YKpaiHi KeJIb3eHIBChKa MOJICIb CTBOPEHHS
CHEIAIbHO YIIOBHOBKEHOTO OPraHy KOHCTHTYIIIHHOT IOPHCIUKINT Nepeadauae HaliJICHHS caMe HOTo TOB-
HOB2KCHHSIMH TTEPEBIPKU BiJIMOBIIHOCTI 3aKOHO/IABCTBA TIOJIOKEHHIM KOHCTUTYIIIT Ta 3MIHCHEHHS TiyMa-
YCHHS 3aKOHOJJABCTBA.

Koncrutymiitamii Cyq YkpaiHu Ma€e BOJIOIITH IEBHAM 1HCTPYMEHTOM, SIKAH OU IorioMaraB HOMY FOpHIAY-
HO O(DOPMUTH YU 3aKPINTUTH MPUUHATI PIIICHHS, BIITAK, aKTH € TAKHM 3aC000M, IO FOPUINIHO OPOPMITIOE
pesynsratu po3niay CymoM MarepiallbHUX, MPOIECyaabHAX Y OpraHi3allifHuX MUTaHb. [IpHiHATTIO MeB-
Horo pimeHHs Koncruryniiaum Cynom Ykpainu niepeaye GopMyBaHHS HOTO JYMOK, IO W IPYHTYHOTBCS Ha
MIEBHUX ITO3HIIISX, IIEPEBAKHO MPABOBOTO XapaKTepy.

UnHHE 3aKOHOJABCTBO YKpaiHW HE MICTUTh (popMyitoBaHHs JaediHilii «mpaBoBoi nosuiii» KoHcTHTy-
niHoro Cyny Ykpainu. Takum 4HMHOM, MIEPEHOCSYN MPOOIEMY 3’ICyBaHHS CyTi [IbOTO TEPMIHY y TUTOIIUHI
HAyKOBHX JIOCITI/DKeHb Ta aHamidy. OJHaK, K MITBEP/DKYE aHAIli3 HAyKOBOI JIITEpaTypH, HEMa€e TaKoX OJl-
HO3HAYHOCTI Y pO3YMIHHI MMOHSTTS «IIPaBOBOI MO3UIIIT» 1 cepell HayKOBOi JOKTPHHU KOHCTHUTYIIHHOTO TpaBa
VYkpainu.

Tak, Tpyma BUEHHX BKa3yIOTh IPO T€, IO MPABOBI MO3MIIIT II¢ CHCTEMa MPABOBHX apTyMEHTIB, 3pa3KH
(paBmITa) TIPEIEICHTHOTO XapakTepy, TaKHM YHMHOM IIe TakK 3BaHi mpaBoBi opienTupu [11, c¢. 3—13], abo
K CBOTO POy HOPMAaTHBHO-IHTEPIIPETAIliifHI BCTAHOBICHHS, ITpo o BKasye Jlasapes J[. Hartomicts y Hay-
KOBOMY CEpEIOBHII BUCIIOBIIOIOTHCS 1 OUTBII PO3TOPHYTI BU3HAUCHHS, PO3YMIOYH TO3HINIT SK y3arajibHe-
Hi YSBICHHS OpPTraHy KOHCTUTYHIHHOI IOPUCAUKINI MO0 KOHKPETHUX KOHCTUTYIIHHO-TIPAaBOBUX MPOOIIEM.
Binrak, npaBoBi MO3HIIIT OpraHy KOHCTUTYIIHHOT FOCTHIIIT BU3HAYAOTHCS SK MPABOBI BUCHOBKH Ta IMOJAHHS
CyIly, CTBOPEHI y pe3ysbTari IHTepIpeTaIliitHol TisIbHOCTI oprany HopMu OCHOBHOTO 3aKOHY, a TaKOX iH-
TepIpeTanii HIM KOHCTUTYIIHOTO 3MICTy MOJOKEHb 3aKOHOIABCTBA, SIKi BUPINIYIOTh ITUTAHHS IIPABOBOI U1
CUTYaTHBHOI HEBU3HAYCHOCTI Y KOHKPETHUX KOHCTHUTYIIITHO-IIPAaBOBHX CUTYAIISIX I B KIHIIEBOMY pe3yIbTaTi
BHCTYIIAIOTh MTPABOBUM OOIpyHTYyBaHHsIM pimieHb Koncturytiitaoro Cymy [9, ¢. 95]. HatomicTts, € aBTopH,
SIKi BB)KAIOTh, 1[0 TIPABOBA MTO3HIILS - II€ «TUTHKU (PParMeHT MOTUBYBAIBHOI YACTUHH OCTATOYHOTO PIIICHHS
Koucrurymiitnoro Cyay, OB’ sI3aHOTO 3 HOTO PE30IOTHBHOIO YaCTHHOIO, TOOTO 3 OCTATOYHUMH BHCHOBKA-
Mu Cyqy ... CyTh IPAaBOBUX MMO3MIIIH TOIATAE B TOMY, 1[0 BOHH (DaKTHYHO BiZOOPaXKaroTh 0COOIMBOTO POIY
npaBoTBopYicTh KoHctutymiaoro Cyay ... [IpaBoBa Mo3uilis ... 03Ha4a€e IHTEPIPETAIII0 KOHCTUTYIIHHOT
HOPMH.., IIPHYOMY CaMe Ti€l HOPMH, sIKa TOKJIaJJeHa B OCHOBY PE30JIOTUBHOI YaCTHHU pimeHHs KoHCTHTY-
niHoro Cyny .., le He BUCHOBOK PO HEBIMOBIIHICTh HOPMHU 3aKoHY KOHCTHTYIIIT, I1e JIoTiYHa omnepartis,
110 TIePEIyE TAKOTO BUCHOBKY» [9, c. 56-57].

€ rpyma aBTOpIB, SIKi BKA3yIOTh Ha Te, IO «(popMyBaHHsS TpaBoBux mo3uniii KoncrurymiitHoro Cymy
3IIACHIOETHCS HA OCHOBI PO3IVISTY KOHKPETHHX CIIPAB Y MPOIECi KOHCTUTYHIHHOTO CYJOYMHCTBA TIpU Oi-
nidHOMY TiyMaueHH1 KoHCcTUTYIi1, pu a0CTPaKTHOMY 1 KOHKPETHOMY HOPMOKOHTPOII, 1 T.711. [TpaBoBi mo3u-
uii Cyay mpeAcTaBIsioTh BiJOMHU MiICYMOK KOHCTUTYIIIHOTO CYIOYMHCTBA, PE3YJIbTaT JIOTIKO-3MiCTOBHUX
oreparlii, 1o Bi0MBAIOTh crienr(iKy KOHCTHTYIHHO-TTPaBOBOI mpodiemu» [9, c. 96]. [Ipuxonsun 10 BUC-
HOBKY, IIIO ITPAaBOBI MO3HIIIi 32 CBOEIO IOPUANITHOIO CHIIOI0 MOKYTh IPUPIBHIOBAaTUCH O HOPM KOHCTHTYIIIT

OpnHak, 3 TaKOIO TOYKOIO 30PY Ba)KKO MOTOMUTHCH, 3BA)KAIOUH, MIEPII 32 BCE, HA YCTAHOBUUI XapaKTep
Ta npupoay HopMm KoHcTuTyii, BiMiHY TX BiJl IPABOBHX MO3MUIliHl OpraHy KOHCTUTYIIHHOI FOPUCIAMKIIIT, a
TaKOXK (PaKTUYHY HiAMOPSIIKOBaHICTh Oprany HopMaM OCHOBHOTO 3aKOHY.

Sk Bkazye mpodecop M. bormaps, cama 1o codi paBoBa IMO3UIIiS € HOPMAaTHBHO-IOKTPHUHAIHHOIO KBIiH-
TECCHIIIEI0 MPUIHHATOTO KOHCTHTYIIIITHAM CyIOM pIllIEHHS, IPOTE JHKEPETIOM IIpaBa BOHA HE € — 10 HbOTO Ha-
JISKUTH CaMe PIllIeHH, B SIKOMY IS IpaBOBa MMo3uiis copmoBana [12, ¢. 126]. T. Ciinbpko po3ymie mpaBoBi
no3unii Koncrurymiiinoro Cyny Ykpainu sk #oro mpaBoBi ysBICHHS (BHCHOBKH) BHACTIIOK TITyMadeHHS
HuM Koncrurtynii Ykpainu Ta/ab0 MOJOKEHb 3aKOHIB, IHIIUX HOPMATHBHUX aKTIB y MeKaxX HOTo KOoMIe-
TEHIIIi, 10 MAIOTh 3arajibHAN XapaKTep, yCyBalOTh KOHCTUTYIIHHO-TIPABOBY HEBU3HAYCHICTD 1 € MPaBOBOIO
MIiCTaBOIO JJIsl IPUHHSTTS OCTaTOYHOTO PILICHHS, BUKJIAICHOTO Yy Horo akTi [13, c. 6].

Sk Bkazye O. KpaBuyk, IpaBoBi O3HLIT € CHCTEMOIO BUPOOJICHUX Y pe3ynbTari AisibHocTi KoHeTuTyiii-
Horo Cyny YkpaiHu 3arajisHo000B’SI3KOBUX IPAaBOBUX BUCHOBKIB, apr'yMEHTIB, 1110 BUPAXatoTh HOrO BiHO-
LICHHSI 10 IEBHOT IIPAaBOBOI MPOOIIEMH, € 3araTlbHOO0O0B I3KOBUMH Ta CIYT'YIOTb ITiICTaBOIO JIJIsl OCTATOYHOTO
pllIEHHS OpraHy KOHCTUTYLiHOT ropucaukii [ 14, c. 189].

177



Cepis [TIPABO. Bunyck 73: wactuna 2

Ha nymkxy Kammna B.M., npaBosi mo3utii Koncturymiiinoro Cyny YkpaiHu — 11e 000B’s3KOBI JIJISl BCIX
Cy0’€KTIB IpaBa MOJIOKEHHsI HOT0 aKkTiB (MOTHBYBAJIBHOI 1 PE30JIFOTUBHOT YACTHHH ), IO 0a3YIOThHCS Ha IHTEp-
nperaitii npunuciB KoHCTUTYIIT 1 3aKOHIB YKpaiHU Ta 3aCTOCYBaHHI HOPM 1 npuHIHITIB OCHOBHOTO 3aKOHY
JIepKaBH JI0 OCTIOPIOBAHMX aKTiB 1 TIOJIOKEHb 3aKoHoaBcTBa [15, c. 116].

Hatomicts, I1. Tkauyk 3a3Havae, mo npaBoBi no3utlii Korcruryiiitaoro Cyny YkpaiHu — 1ie pe3ysbTar
HOTo IHTEepIpeTaIlifHOI AisUTbHOCTI y (hOpMi BUCHOBKIB, PO3’ICHEHb, IPABOBUX TOJIOKEHB, IOKTPUH, B IKHX
MICTUTBCS TIYMAa4eHHS HESICHOTO 3MICTy 3aKOHY, IIPaBOBa OIliHKa a00 MpaBOBE BU3HAYCHHS, CYTh MPABOBHUX
VSIBJICHB 1 3HaHb MPO BUPINICHHS KOHKPETHOI CHUTYAIlil, SIKi € 000B’I3KOBHMH JUTsI BCiX Cy0’€KTIB TIPaBOBIJI-
HocwH [16, c. 21].

Bkaszani Buie (popMyTrOBaHHS JIUIIC MIATBEPIKYIOTh PI3HOMAHITHICTh IMIIXOJIB JO PO3YMIHHS JIOCII-
JDKyBaHOTO TOHATTS. CyIlepewInBiCTh 1 HEOJAHO3HAUHICTh B JaHOMY BHITAJAKY MOPOKEHA, TEPII 32 BCE,
CaMoOI0 TIPaBOBOKO yHikanbHicTIO KoHctuTyiiiHoro Cyny Ykpaidu, ocoONMBICTIO HOTO CTAaTyCy Ta MicIs
cepel OpraHiB JAep)KaBHOT BlIaau. 3 TaHOTO BUIAAKY BUCIOBIOBaBcs B.M. Kamrio, 1o GakTudHo i He MoXke
ICHYBaTH €JJMHOTO pO3yMiHHsI npaBoBHX mo3ullid Koncturymiinoro Cyny YKpaiHH, OCKUIBKH 3 PI3HUX JIOK-
TPUHAIBHHUX MOMISAIB OJHI M Ti cami MO3MIIT MOXYTh PO3IVISLAATHCS SIK TaKi, 0 MICTATh JCMIO BIJIMIHHUN
3mict [15, ¢c. 115].

BaxnuBo po3ymiTH i cam Nporec BUHUKHEHHS TOT UM 1HIIOT IPaBOBOI MO3HIIIT, KA 3a3BUYall HE MOXKE
BUHUKHYTH Yy 3B 53Ky 13 BOJICIO 3aKOHOJABIIS UM HAPOMY Yepe3 3BUUHI MPOIeIypH TBOpEeHHs HOpM. [1paBoBi
MTO3UIIIT BUCITOBITIOIOTHCS Y CIIpaBax, PO3Misi y SKUX OyB 1HIMIHOBAHUN 32 BIAMOBIJIHO TIepe0adeHOI0 MPo-
LEAYpPOI0, 32 YMOB, SIKi MOTPEOYOTh BHUPINICHHS YiTKOT MPAKTUYHOI MPOOJIEMH MPaBO3aCTOCYBAHHS, X0Uua
Cyn B KiHIIEBOMY pe3yNIbTaTi po3IIIsIac MUTAHHS MIPaBa, a He BUPIIICHHS JIUIIE YiTKOI CIIpaBH, 0OMEKEHOT
paMKaMH TIEBHUX 0Ci0 — YYaCHUKIB KOHCTUTYLIHHOTO IIPOBAKEHHI. 3 TAHOTO MPUBOJY, BAPTO TOTOIUTUCH
13 aymMKoro BucioBiieHOto [1. Tkauykom mpo Te, 1mo «mpaosi no3uiii Korcturytinoro Cymny Ykpainu sk
MIPaBUIIO BUXOIISTYN 3 KOHKPETHUX ITOTPEO CyO’ €KTa MOAaHHsL, IKi BAHUKIIN [TPH 3aCTOCYBAaHHI TOTO X iHIIIOTO
nonioxeHHs1 Koncturyiii abo 3akoHiB Ykpaiam» [16, ¢. 10-21].

HeonHo3HauHNM € HaIiICHHS IPAaBOBUX MO3HUIIIH 03HAKaMH HOPMATUBHOCTI Ta MPUPIBHSHHS iX IO aKTiB.
Sk Bkazye C. llleBuyk, mpaBOBi MO3MIIi B aKTaX CyAOBOi BIaIH, 30KpeMa, B akrax KoncruryniitHoro Cymny
VYkpainu, MaroTh 03HAKH HOPMATUBHOCTI, ajie IPH [[-bOMY BOHH 3QJIUIIAIOTHECS aKTaMU 3aCTOCYBAaHHS TIpaBa,
a He HOPMATUBHO-TIPABOBUMU akTamu [17].

Bepyun 3a ocHOBy norigHe OOTPYHTYBaHHsS, BKa3aHE BHINE, NPO HEOOXIJHICTh BpaxyBaHHS MPHUPOIU
ta Mmicis akTiB Koncruryniinoro Cyny YkpaiHu y mpolieci aHami3y NpUPOAH MPAaBOBUX IMO3MWIIIH, MOKHA
MIPUMYCTHTH TIPO OpPTaHiuHE MMOE€IHAHHS MUTAaHHS BimHeceHHs akTiB Cymy Ta mpaBoBuX mo3umiid Cymy 1o
Jokepen mpaBa. Binrak, sk ctBep/pkye B.O. Kpapuyk, npaBosi nosunii Koncruryniinoro Cyny Ykpainu
MAaIOTh BIIACTUBOCTI Ta O3HAKH, SKi MOKHA OXapaKTEpU3yBaTU SK TaKi, 110 MOKHA BBAKATH SIK CAMOCTIHHI
JoKepenia npaBa Ta (PaKTHUYHY HEMOXKJIMBICT OJTHO3HAYHOTO BIIHECEHHS X 70 OyIb-SIKHX i3 BIIOMHX Teopil
mpasa JpKepen npasa. Tak, 30kpeMa, paBOBi MO3HUIIIT OpraHy KOHCTUTYIIIHHOT IOCTHIIIT BUPaYKAIOTh IEpKaB-
HY BOJIO (/)K€ BUHHKAIOTH SIK aKT JICP’KAaBHOTO OpraHy); BOHH MAalOTh O(IIIHHUIA Ta 3araJbHO000B’ I3KOBHI
XapakTep; BOHU BIIrparoTh POJIb HOPMAaTHBHOI OCHOBH B IIPABOTBOPUOCTI Ta CIYT'YIOTh OPIEHTUPOM Y TIpa-
BOTBOPYOCTI 1 MPaBO3acTOCYBaHHI IS OUTBIIOCTI Cy0’€KTIB MPABOBITHOCHH; BOHM MarOTh yHiBepCaJIbHUI
Xapakrep, TOOTO BOHH HE € PEe3yJabTaTOM BHPIMICHHS 1 MPEAMETOM 3aCTOCYBAaHHS B KOHKPETHIH cripaBi, a i
MOXYTh OyTH BUKOPUCTaHI B aHAJIIOTIYHUX YU CXOXKHX CHTYAIliIX 3 METOI OOIPYHTYBaHHsI ITO3WILIH; Ipa-
BOBI IMO3HIIII € BiZOOPaKCHHSIM MIPaBOBOI BH3HAYCHOCTI, 1 MAIOTh (YOPMYJIIOBATHCh TAKHM YHMHOM, 1100 HE
JOMYCTHTH IX HEOTHAKOBOTO, CIIOTBOPEHOTO PO3YMIHHS UM HEHAJICKHOTO 3aCTOCYBAaHHS; MPABOBI MMO3MIIIi
MAIOTh CTAUH XapakTep, TOOTO IMPpH BUpilIeHH] HacTynHuX crpaB Koncrutymiiinuit Cyn YKpainu KepyeTbest
paHilie BUCIOBICHIMH IMPABOBHMH MO3HILIIMHU. A OTKE, POOUTHCS BHCHOBOK IIPO TE, IO IIPABOBI IMO3MIIIi
€JIMHOTO OpraHy KOHCTUTYIIIHOT FOPUCIUKINIT CITiI BBOKATH CAMOCTIHHHUM JIKEPEJIOM TpaBa B YKpalHChKIiH
npaBoBii cucremi [18, ¢. 120-121].

BucroBnena BUIIE MO3HIIIS BUIAETHCS JOCUTH MEPEKOHIMBOIO, OJHAK 3aJIMIIa€ HU3KY HEBUPIIICHHUX ITH-
TaHb. Tak, 30KpeMa, CKJIaIHIM [0 3’sICYBaHHS € MUTaHHs, SKUM YHHOM IpaBoBi mo3umii KOHCTHTYIIITHOTO
Cyny YkpaiHu MaloTh KOPECIIOHYBAaTUCh 13 IHITHMU JDKEpeTaMu mpaBa. Takox JHIIA€THCS HEOTHO3HATHOIO
npoOiemMa BiTHECCHHS IpaBOBUX mo3uuii Cymy 10 JpKepel mpaBa iHIINX, BIAMIHHAX Bill KOHCTUTYIIIHOTO
mpasa, rajy3ei rmpasa, 30KpeMa KpUMiHAIBHOTO MPaBa.

3HadeHHs pilleHb Ta npaBoBux no3uuiil Koncruryuiitnoro Cyny YkpaiHM HEMOXIUBO HEIOOLIHHUTH.
Cepen BaXJIMBHX BapTO BUIUIMTHU TaKi, y SKMX BHUCIOBIIOETHCS MpaBoBa no3uuis KoncruryuiitHoro Cyny
YKkpaiiu 100 rapaHTiii KOHCTUTYLIHHUX NpaB 1 cBOOOI, HEMOXKIIMBOCTI X CKacyBaHHs, HEIOMYIIEHHS 00-
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MEXKEHHS 3MICTY Ta 00CSTYy ICHYIOUMX IpaB 1 cBOOOI, SIKi, Ha HAI TOIJIS], MAOTh JOKTPHHAIBLHE 3HAYCHHSI.
Tak, y Pitrenni Bix 22 Bepecus 2005 poky Ne 5-pn/2005 Koncrutyniitauii Cyn YkpaiHu BU3HAYUB, IIO: —
CKacyBaHHS KOHCTUTYIIHHUX TIpaB 1 cBOOO — Iie 1X odimiiiHa (ropuandHa a00 (pakTHYHA) JTIKBIAIIS; — 3BY-
JKCHHS 3MICTy Ta 00CATY TIPaB 1 CBOOOJ € 1X 0OMEKEHHSIM; — 3 TIOIVISTY TPAJIHUIIIHHOTO PO3YMIHHS JTFOJCHKOT
JUSUTBHOCTI, BU3HAYAIBHUMH Y 3MICT1 TTOHATTS MPaB JIFOIUHKI € YMOBH 1 3aCO0M, 1110 CTAHOBIISITH MOYKJIMBOCTI
JIFOMHU, HEOOX1THI JIJTsI 33]I0BOJICHHS TTOTPeO 11 iCHYBaHHS 1 pO3BUTKY; — OOCST ITPaB JFOJMHH — 1€ X CYTHIiC-
Ha BIIACTHBICTh, BUPAKEHA KUTbKICHUMH MOKa3HHUKAMU MOXKJIMBOCTEH JFOMUHM, SIKi BiOOpaskeH1 BiIIOBII-
HUMH T[PaBaMH, 1110 HE € OMHOPIAHUMH 1 3arainbHuMU. [Ipu ibomy Koncturymiiiauit Cyn Ykpainu 3a3HaduB,
IO ITiJT Yac 3aKOHOJIABYOTO BU3HAYCHHS 1 MPAKTHYHOI peaii3allii OCHOBHOTO TpaBa HOro CyTHICTh, 3MICT B
JKOJTHOMY pa3i He MOXKYTh OyTH TopytieHi [19].

HopMmaruBHICTh pillicHb Ta MPAaBOBHX MO3UIIINM BUILTHBAE 13 aHAII3y YAHHOTO 3aKOHOJIABCTBA Ta BILIUBY,
sikuit 37ikcHIoe KoreruTyniitauid Cyn Ta HoTo JisTbHICTD Ha npaBoBimHocHHM. [IpaBoBi mo3uilii, chopmy-
npoBaHi y npuiiHaToMy KoHctutyniiaum Cymnom YKpaiHu akTi, K paBuiio, HaOyBalOTh BIACTUBOCTEH ca-
MOCTIHHHX HOBeJI. BojHOUAC BOHU SIK CKJIQJIOBI HOTO PIIIEHHS CaMOJIOCTATHI, TOOTO TaKi, 0 YXBAIIOIOThHCS
iMeHeM YKpaiHH, € 000B’I3KOBUMH, OCTATOYHHMHU Ta MAFOTh NMpsMy Airo. [licias HaOyTTs YHHHOCTI 3a3Haue-
HUMU aKTaMH, MPABOBI MO3UIIIT HE TUIBKH HE MOTPEOYIOTh MiITBEP/PKESHHS YU TyONtOBaHHS 3 OOKY OpraHiB
JICpKaBHOI BIIAJIM, & i CTAIOTh HEB1JI’€EMHOIO YACTHHOKO 3aKOHO/IABUOTO 3a0€3ICUCHHS TIsITIbHOCTI MEXaHI3MY
JIep’KaBHOI BiIaId, Tipo 110 Haromnomrye B. Ouapenko [20, c. 69].

Sk Bkazye Teciienko M., came nipaBoBi no3uiii Koncruryrtiitaoro Cyny Ykpainu Jye momioHi 10 racio
decidendi, a TomMy X MOX@Ha BBa)KaTH JKEPEJIOM TipaBa. Lle BUIUIMBAE 13 TOKTPUHU Ta PO3YMIHHS MPELEIACHTY
y ioro OateKiBIIMHI — AHDIIT. Binrak, cygoBa cuctema 0a3yeThesi Ha TI0Ba3i JIO OJHOTO KOHKPETHO B3STO-
TO pIIICHHS, SIKE YXBaJICHE OJHICIO i3 BUINECTOANINX 1HCTAHIIIH, IO B IMOJAIBIIOMY CTa€ MPUKIAIOM JUIS
3aCTOCYBaHHS HIDKUECTOSTYMM. OqHAaK 000B’S3KOBUM BBaXKAETHCS HE yCE PIMICHHS, a JIMIIE HOro 4acTHHA
racio decidendi, 1m0 mepexTagaeTHCS K «BUPIMIATBHUI T0Ka3 (apryMeHT)». M posyMieTsest K CyTHICHHI
apryMeHT pillleHHs, HaBiTh HOPMa TpaBa, o MICTHThCSA B HhOMY [21, c. 38].

CydJacHuil cTaH PO3BUTKY 3arajbHOTO Ta KOHTHHEHTAIHLHOTO IpaBa MMiATBEPIDKYE TEHICHIII CBITOBHX
mI00aTi3aiiHuX MPOIIECiB, 30KpeMa «PO3MHBAHHSI» PAMOK MK ICHYFOUMMH MOJCISMH Ta (OPMYBaHHS
YHIBEpCaJbHUX MEXaHi3MiB, SKi IMOETHYIOTh HAMKpAIll PUCH ICHYFOUMX MIIXOIB 33T Haile()eKTHBHIIIO-
TO BHPIIICHHS IMOCTABJICHUX 3aBJaHb IIPABOBOTO PETYIIOBAaHHS. YKpaiHa TaKOK HE 3HAXOMUTHCS OCTOPOHB
BKa3aHUX TCHCHIIIN, 3aKJIaIaloul B 00paHiil MOJIeIi KOHCTUTYIIHHOT FOCTHUIIIT €IIEMEHTH 3arajbHOTO TIpaBa,
OIHAK 3AJIAIIAI0UN (pyHIAMEHTAIbHI TPAJHUII] Ta IPHHIUIIH POMAHO-TEPMAHCHKOI CHCTEMH TTpaBa.

3 iHIIO1 CTOPOHU, BTUCHEHHS MPaBOBHX NO3HUIii Ta akTiB KoHctutymiitHoro Cymny YKpainu 10 MeBHHX
YITKO BH3HAYCHHUX PAMOK 1 HE BUIAETHCS MOXKIMBHM. SIK 00rpyHTOBYE P.MapTHHIOK, MK ITpeleICHTHUMUA
PILICHHSAMU 3arajbHHUX CYIIB Ta IHTEPIpPETAIHHIUMH aKTaMK OpPTaHiB CIEI[iali30BAHOTO KOHCTUTYIIHHOTO
KOHTPOJIFO MPOCTEKYEThCA BHUpPa3Ha (PYHKI[IOHATIbHA CXOXKICTh 1 BOJHOYAC He3amepeyHa BiaMiHHICTh. [1o
CyTi, BOHU BHCTYIAIOTh aIbTCPHATUBHIMH ITPABOBUMH 3aco0aMu 3a0€31IeUeHHST BEPXOBEHCTBA KOHCTUTYIIII.
[Ipn mpoMy mpHU3HAYCHHS MPEIEICHTIB y MEXaHi3Mi IIPABOBOTO PETYIIOBAHHS SBHO IIMPIIC, a iCTOPUYHI
MPUYUHY MTOSIBH MTPELICACHTHOTO TpaBa OyJId 30BCIM 1HIII, HIK Ti, [0 COPUYHHUIIM MOSIBY €BPOIEHCHKOT MO-
JIeJTi KOHCTUTYIIIHHOTO KOHTpoto [22, ¢. 83].

HismpHicts Koncturymiiinoro Cyny YkpaiHu B epeBakHii OLTBIIOCT] BUITAAKIB CIIPSIMOBAHA Ha BPETYIIIO-
BaHHS BOKIMBHX, HABITh (DYHIAMEHTAIBHUX, CYIICPEIHOCTEH, BUPIMICHHS KX HEMOXKIUBE 0€3 OCMHUCIICHOT
IIsTTBHOCTI Ha OCHOBI 0ararbox JDKeper MpaBOBHX 3HaHb. Sk Bkazye M. Tecienko, mpaBoBi mo3utii Koncrury-
uiitHoro Cyny YkpaiHu MaroTh DIHOOKY HayKOBY OCHOBY, HAOYBAIOTh IIPABOBOI SIKOCTI Ta 3arajibHOO0OB’ SI3K0-
BoCTi B cuty apropureTy KoncrurymiitHoro Cymy YkpaiHu Ta HOTo CTaTycy sIK €IHOTO OpTraHy KOHCTHUTYIIIH-
HOI ropucauKIii. BukopucroByroun 3aknaneni y KonctuTyii YkpaiHu MpUHIUIIOB] TIOMIOKEHHS, HOPMH, OPraH
KOHCTHUTYIIIIHOT FOCTHIIIT 37aTHUH PO3BMBATH 3aKJIaJICHI B Hil ()yHIaMEHTAIbHI IIIHHOCTI, TOOTO 3HAXOAUTH
aJICKBaTHI BapiaHTU BUPIIICHHS KOH(IIIKTIB, SIKi BiIOBIAI0Th 11 IPaBOBUM OCHOBaM [21, c. 41].

B nanomy xoHTekcTi HaOyBae 0COOIMBOTO 3HAUCHHS 3’ SICYBaHHs MUTAHHS [TOCIIIOBHOCTI Ta HE3MIHIOBa-
HOCTI mpaBoBuX no3utliii Korcturynitnoro Cyny Ykpainu. lle BumuuBae i3 Toro, mo iHTeprperariita mi-
sutbHICTH CyIy Ta TOBHOBA)KCHHS IIOI0 KOHCTUTYIIIHHOTO KOHTPOIIO MAafOTh IPYHTYBATHCH JIUIIIC HA OCHOBI
Koncturyii Ykpainu sk 6a30BOro HOpMaTHBHO-IIPABOBOTO aKTy. PO3BUTOK monokeHh OCHOBHOTO 3aKOHY Y
npaBoBuX Mo3ulisx Cyoy HE MOXKE BUXOIUTHU 33 MEXI 3akianeHnX y KoHCTUTYIi MpaBOBUX MPUHIUIIIB Ta
noctynaris. [Hakiue, 1e 0 3anepeuyBaiio BepXxoBHY cuily KoHcTuTyLii — i1 OCHOBHY BJIacTHBICTb. A 3a0e3Iie-
YeHHs CTaOLTBHOCTI Ta MPaBOBOI BU3HAYCHOCTI € BAXKIIUBUM Y CIIpaBi 3a0e3MeUEeHHs MPUHIINIY BEPXOBCH-
CTBa IpaBa, 3akianeHoro B Koncruryuii. [IpaBosi no3uuii Koncrutyuiitnoro Cyny Ykpainu MaroTh BUOyHO-
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ByBaTH MillHI «popTudikamiitai ciopynn» aoBkoida KoHCTUTYIIIT, 3aCHOBaHI Ha CyKYITHOCTI IPaBOBUX 3HAHb
Ta THTEICKTYyaJIbHOT, TBOPUOT JTISUTBHOCTI CY/IJIIB 3a]1s1 YTBEP/UKCHHS KOHCTHTYIIIOHAII3MY.

3 iHII01 cTOpoHH, OaratopiuHa JisutbHICTHE KoHcTuTymifiHOTO Cyy YKpainu, mpo 1o Bkasye 1. JlomOpoB-
CBKHUH, K (pyHIaMEHTAILHUI €Tall CTAHOBJICHHS IHCTHTYTY KOHCTUTYIIIHOT FOPHCIUKIT YKpaiHU OXOIUTIOE
HaHOUTBIIT IPOOIEMHI 3 TIPABOBOT TOUKHM 30pY MUTAHHS BUPINICHHS TOMITHYHUX Ta COIIATBHUX KOHMITIKTIB y
HOBITHIM icTopii Ykpainu. He3axxarouu Ha 11e, mpaBoBi mo3uilii Cyy MOBHHHI OyTH TOCITiIOBHUMH Ta BUBa-
JKCHUMH. Y IIbOMY aCIIeKTi aKTyaJlbHOCTI HA0yBa€e MUTAHHS MOXKJIMBOCTI MEPETVIsTy TOMEPEIHIX MPAaBOBUX
mo3uiii [23, c. 143].

BucnoBku. 3aranoM, BUIIEBKa3aHe A€ IMiACTABH ISl BECHOBKY TIPO T€, IO MUTAHHS 3 SICYyBaHHS I0pH-
JUYHOT IPUPOX MpaBoBUX Nosuiid KorcrutyniiiHoro Cyny YkpaiHu € HEOTHO3HAYHUM Ta JIO I[LOTO Yacy
He BupitreHuM. Lle moB’s3aHo0, nepIr 3a Bce, 13 CKIaJHUM Ta 0araToacrieKTHUM PO3YMIHHSM pOJli, CTaTycy
Ta MICIISI OpraHy KOHCTUTYIIHHOT FOPUCIUKIIT B CHCTEMI OpTaHiB JiepxaBHOi Bitaau. He cripuse 3’sicyBaHHIO
MPUPOM TIPaBoBUX To3uiii Cymy i BIICYTHICTh 3aKOHOJABUOT JAe(iHImil bOro MOHATT. He3Baxaroun Ha
1Ie, TEPMiH aKTUBHO BUKOPHUCTOBYEThCS sIK CyZ0OM y CBOIX PIIICHHSX, TaK 1 HAYKOBOKO CITUTLHOTOIO 3 METOKO
BiJIOOpayKeHHSI apryMEHTIB, sIKi BU3HA4atoTh 1mo3uilito KoncrutyniitnHoro Cyny YkpaiHu 3 nMuTaHb MpaBo3a-
ctocyBaHHs. [IpaBoBi Mo3uIlii HAOYBaKOTh i HOPMATHBHOTO 00OB’SI3KOBOTO 3MICTY, 110 BUIUIMBAE i3 (OPMH
BHUPaXEHHSI Y SKUX BOHU BijoOpakeHi — akTiB Koncrutymniitnoro Cyny Ykpainu. [1pu iboMy npaBoBi mo3u-
1ii MOXXyTh OyTH BHUCJIOBJICHI SIK Y MOTHBYBAIIbHIHN, TaK 1 y Pe30JFOTUBHINA YacThHI pieHHs. HeoOXiMHICTh
3a0e3MeveHHs] He3MIHIOBAaHOCTI MpaBOBUX mo3umii Cyay € TMPOIOBKCHHSM IPHHIUITY IIPaBOBOi BU3HAYE-
HOCTI Ta crabinmpHOCTI KoHeTuTyil ik OCHOBHOTO 3aKoHY Ykpainu. OjHaK, MUTaHHS MOXJIMBOCTI Tiepe-
sy npaBoBux nmo3uilii Koncruryniiaum CymoM HaOyBae OLIbIIOT aKTyallbHOCTI Y 3B S3KY 13 YaCTKOBOKO
MOJITHYHOIO 3aaHTa)koBaHicTIO Cymy y MoNepeaHi poKd HOro MisUTbHOCTI, M0 MOTpedye Meperiisiay IeBHUX
MTO3UIIIH Yepe3 3MiHY COIabHO-TIOJITHYHOTO YCTPOKO JepxkaBi. OKpecaeHe MUTaHHS, TOPs/] i3 IHIIHMH, €
0e3MepevHo JOMaTKOBUM MIPEAMETOM OKPEMOTO HayKOBOTO JIOCIIIKCHHSI.
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3atopoBchkuii B.B. MoxauBi Buan koH(IikTiB iHTepeciB B aiBoKaTchKiil AissIbHOCTI Ta KpUTEpil
ix kanacugikaii.

V wiif cTaTTi pO3KPUBAIOTHCS POOIEMHI IMUTAHHS, 1[0 [TOB’I3aHi 13 TOCHIHKEHHSM K CYTHOCTI KOH(ITIK-
Ty IHTEPECIB B aCIEKTi 3IIHCHEHHS aJJBOKATCHKOI JISUTBHOCTI, TaK 1 30KpeMa, 00 BUOKPEMIICHHS MOYKIIMBHX
BHJIIB TAKMX KOH(IIIKTIB Ta KpUTEPIiB IX Kiacudikarii. lana cTarTs MpUCBSYCHA HacaMIIepe/ 10 CIPKEHHEO
PI3HOMAaHITHHUX TIO3HIIIHA HAYKOBIIB 100 BHOKPEMIICHHSI MOKJIUBUX BUJIIB TAKMX KOHQIIIKTIB.

APTyMEHTYETHCSI TO3UILIS, 3TIAHO 3 SIKOK HAWTOMIUPEHINIMMY BUTIAIKAMH ICHYBaHHS KOHMITIKTY 1HTEpe-
CciB B mmpoeciifHiil TisTTLHOCTI aJIBOKAT € MPEICTABHHUIITBO JIBOX KIIIEHTIB, IHTEPECH SIKUX € CYIepeUINBUMHU.
B Toii e yac, oHUM 13 HAHOIIbII CKJIaTHUX B aCIEKTI BUBHAUCHHS CYTHOCTI TAKOTO POy KOH(IIKTY € BiJl-
HOCHHH JIBOKaTa 3 KJIEHTOM — IOPHIUYHOI0 0c00010. CyTTEBO PO3MIUPIOE PO3YMIHHS KOH(IIKTIB IHTEpPECIB
B aJIBOKATChKIH MIsTILHOCTI ¥ MpaBo3acToCcOBHA MpakTHKa Hacammepen BK/IKA.

B Mexax njaHoro J0cipKeHHS OyJio pO3KPUTO TIO3HINIT BITYM3HSIHUX Ta 3apyOIKHUX HAYKOBIIIB MO0 BH-
JIJICHHS PI3HOMAaHITHUX KPUTEPIiB Kiacudikaiii KoHQIIKTIB iHTepeciB B MpodeCiiHil AisUTbHOCTI aIBOKara.
JlocnipKkeHHsT aKIIeHTYBaJIo yBary Ha TOMY, 10 3Ha4HA KUTbKICTh MOTEHIIHO MOXJIMBUX KOH(JIIKTIB 1HTE-
peciB B ipodeciiHiil AisUTbHOCTI aJIBOKaTa 3yMOBHJIA 1 ICHYBaHHS PI3HOMaHITHUX KPUTEPIiB X Kiacupikarii
(a came: B FOpuAMYHIN JiTEpaTypi, 30KpeMa BHIUISIFOTH: SIBHI Ta MPUXOBaHI; pealibHi Ta ysBHI; NEPBICHI Ta
OIOCEPE/IKOBaHI, & TAKOXK BEPTHKAJIbHI, TOPU30HTAJIBbHI Ta 3MIIIIaHi).

B nmamiif crarti HaOyaH MIMPOKOTO 3aCTOCYBAHHS 3arajJbHOHAYKOBI METOIM aHANi3y Ta cuHTe3y. s no-
CSITHEHHST OOYMOBJICHOT IIepe aBTOPOM METH, OyJIH 3aCTOCOBaHi 1 XapaKTEpHi JJIs MPaBOBOi HAYKH METO-
. Came TOCTIDKEHHS 3M1HCHIOBAIOCS 13 3aCTOCYBaHHIM HacaMIepen (opMaTbHO-IOTMATHIHOTO METOLY,
SIKUI HaJIaB MOXKJIMBICTh BUOKPEMHUTH BH/IU Ta MIPOAHAII3yBaTH KPUTEPIl KiacH(ikalii MOKIHMBHX KOH(ITIK-
TIB IHTEpECIB B IPOQECiitHii AISUTBHOCTI aBOKaTA.

KurouoBi ciioBa: ajgBoKat; aJBOKaTChKa JisIIbHICTD; MPUHIIMITN 8] JBOKATCHKOI JTISUTBHOCT1; KOH(JIIKT 1H-
TepeciB; BUIM KOH(IIKTIB IHTEPECiB B aIBOKATCHKIH JIsSUIBHOCTI; pealibHi Ta YABHI KOH(IIKTH; BEPTHKAIbHI,
TOPHU30HTAJIbHI Ta 3MillIaH1 KOH(IIKTH IHTEPECiB.

Zaborovskyy V.V. Possible types of the conflicts of interest in advocacy and criteria for their
classification.

This article reveals problematic issues related to the study of both the essence of the conflict of interests
in the aspect of practicing law, and in particular, the identification of possible types of such conflicts and the
criteria for their classification. This article is primarily devoted to the study of various positions of scientists
regarding the identification of possible types of such conflicts.

The position is argued, according to which the most common cases of conflict of interests in the professional
activity of a lawyer are the representation of two clients whose interests are conflicting. At the same time, one
of the most difficult in terms of determining the essence of this kind of conflict is the relationship between a
lawyer and a client - a legal entity. First of all, VKDKA significantly expands the understanding of conflicts
of interest in advocacy and law enforcement practice.

Within the framework of this study, the positions of domestic and foreign scientists regarding the allocation
of various criteria for the classification of conflicts of interest in the professional activity of a lawyer were
disclosed. The study focused on the fact that a significant number of potentially possible conflicts of interest
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in the professional activity of a lawyer led to the existence of various criteria for their classification (that is:
in the legal literature, in particular, the following are distinguished: overt and hidden; real and imaginary;
primary and indirect, as well as vertical, horizontal and mixed).

In this article, general scientific methods of analysis and synthesis are widely used. To achieve the goal
stipulated by the author, the methods characteristic of legal science was also applied. The research itself
was carried out using, first of all, a formal-dogmatic method, which made it possible to distinguish the types
and analyze the criteria for the classification of possible conflicts of interest in the professional activity of a
lawyer.

Key words: lawyer; advocacy; principles of advocacy; conflict of interests; types of conflicts of interest
in advocacy; real and imagined conflicts; vertical, horizontal and mixed conflicts of interest.

IMocTanoBKa npo6jeMH. YKpaiHChKe 3aKOHOAABCTBO Ta MIXKHAPO/IHI CTAHAAPTH aJJBOKATCHKOT ASITHHO-
CT1 IPUAUISIOTH 3HAYHY yBary siKk mpoOieMaM BU3HAUCHHS KOH(IIIKTY 1HTEpPECiB B aCIeKTi 3IHCHEHHS Mpo-
(beciiiHOl TISUTBHOCTI aJIBOKATa, TaK 1 perIaMeHTYBAaHHIO ITUTAHHS MO0 3a0e3eueHHs X yHUKHeHHs. Heo-
JTHOPA30BO MMUTaHHs BU3HAUCHHS CYTHOCTI TaKUX KOH(JIIKTIB IHTEpECiB OYyIJIO MPEIMETOM HAIIIOTO HAYKOBOTO
nociipkeHsst [1; 2; 3; 4; 5; 6; 7], e My 30KpeMa JOXOIMIIH JI0 BUCHOBKIB, 1110 OJIHUM 13 (hyHJaMEHTaIbHUX
MIPUHIIMIIB aJIBOKATCHKOT JAISUTHOCTI € MIPUHIINT YHUKHEHHS KOH(ITIKTY 1HTEpECiB, a BIICYTHICTh KOHQIIKTY
IHTEepeCiB, K BH3HAYAJIbHA CKJIAJIOBA HASBHOCTI JOBIPH € OCHOBOIOJOKHUM MOMEHTOM B3a€MOBIJIHOCHH
MIDXK aJIBOKATOM Ta WOTO KIIIEHTOM, 1 IOBipa MOBHHHA OYTH KBIHTECECHII€I0 MPOQECiiiHOI aJBOKATCHKOT [i-
SUTBHOCTI B 1JIoMy (iCHYBaHHSI 0€3CYMHIBHOI HOBIpH JI0 TPOQECIiHOT MisIIbHOCTI aBOKaTa HEMOYIIMBI 32
YMOBH ICHYBaHHS HaBiTh WMOBIPHOTO KOHQIIKTY iHTepeciB) [8, c. 247]. AKTyaJlbHICTh JAOCITIIKCHHS 3Y-
MOBJICHA HacaMIIepe/] THM, 1[0 0araTorpaHHICTh MOXJIMBHUX MPOSIBIB aJIBOKATCHKOT JMIsTIBHOCTI CBIAUUTH 1
PO MOXKJIMBICTh ICHYBaHHS PI3HOMAHITHUX CHTYAIliH, sIKi O CBIIYMIN NPO HAsBHHUKA a00 K TOTCHIIHWHUN
KOH(ITIKT iHTEpEeCiB.

AHaJji3 HaykoBux nyoOaikamii. CyTHICTh KOH(IIKTY iHTepeciB B MpodeciiHii JISUTbHOCTI aJIBOKara,
30KpeMa, MO0 BHUIUICHHS MOMIIMBHX HOTO BUAIB Oyna IpeaMeToM JOCHIIKeHb psmy HaykoBIiB. Cepen
BYCHUX, SIK1 JTOCIIDKYBAJIH OKpEMi aCTIeKTH JIaHOT IIpo0JIeMH, JTOIUIEHO BUOKpeMUTH npatii A.M. BiprokoBoi,
B.O Baiinana, M. Tonncreiina, C.O. [lexanosa, C.O. IBanosa, }0.0. Kyxapyka, O.B. Manenko, . Marepo,
[1.B. Cimipaora, K.M. CeBepun, 3. CyXoBepChbKOT Ta HIINX.

MeTo10 1aHOi CTaTTi € KOMIUIEKCHE TEOPETHYHE Ta MIPAKTUYHE TOCIIKCHHS IPaBOBOI IPHPOAN KOHQITIK-
TIB 1HTEPECIB, AKI MOXYTh BUHHUKATH B MPO(ECIiHINA MisTIbHOCTI aJBOKATa, 30KpeMa, 00 BUOKPEMIICHHS
MOJKJIMBHX BH/IIB TAKUX KOH(IIIKTIB Ta KpUTEpiiB iX Kaacudikamii. OCHOBHUMH 3aBJAHHSIMM aBTOP CTaBUTh
nepes co00r0: TpoaHai3yBaTH PI3HOMAHITHI MO3MIIT HAYKOBIIB 100 BU3HAYCHHS BUJIIB KOH(JIIKTIB iHTE-
peciB B aIBOKATCHKill TisUTBHOCTI; JOCTITUTH TTpaBo3acTocoBHY npakTuky BKJIKA, sika cyTTeBO po3mmproe
PO3YMIHHSI CyTHOCTI TaKUX KOH(MITIKTIB 1HTEPECIB; 3’5ICYyBaTH PI3HOMAaHITHI KpUTEpii Kiacu(ikarii KoHIiK-
TIB IHTEpECIB B POQECiitHii AISUTHOCTI aBOKaTA.

Buxknan ocaoBHOro Marepiamy. OZHIM 13 OCHOBHUX MPOOJIEMHUX IUTAaHb Y BU3HAUYCHHI CYTHOCTI KOH-
(uikTy iHTEpeciB B nmpodeciiHii JISUTbHOCTI aJIBOKaTa € MOXJIMBI PI3HOMAHITHI NPOSIBH TaAKKUX KOHMIIKTIB.
Tak, oTHUM 13 TaKUX KOH(IIIKTIB MOXKHA KBaTi(hiKyBaTH CUTYAIIiF0, KOJIU aJIBOKAT HAJa€e MPaBOBY JA0MOMOTY
KIIIEHTaM, IHTEPECH SKUX CyIepedaTh OIMH OTHOMY. B IIboMy BHIAIKy, 3aCIIyTOBY€ HA YBary TBEPIKCHHS
[1.B. CmipHOBa, 1110 OCKIJIbKH IHTEPECH Hi OJIHOTO KJIIEHTA, Hi IHTEPECH 1HIIOIO HE MiANaaarTh i «0co0u-
CTy 3alHTEpPECOBaHICThY aaBokata [9, ¢. 160], To CTaBUTHCS i)l CYMHIB KOPEKTHICTh 3aKOHOAABYO 3aKpirlie-
HOT JIe(IHIIIT MOHATTS «KOHQIIIKT IHTEPECiB» B aCMEKTi 31CHEHHS aIBOKATChKOI AiSTbHOCTI.

Bce e Bkasye Ha HEOOXIIHICTh JOCHIHKEHHS CYTHOCTI MOYKJIIMBHX BHJIIB KOH(QIIKTIB IHTEPECIB B aJI-
BOKATCHKIH JisITBHOCTI, Ta KpUTEPIiB 1X kimacudikarii. baratorpannicts npodeciiHol isTIbHOCTI aaBOKaTa
[IOZI0 3aXHUCTY, IIPEACTABHUIITBA TA HAJTAHH 1HIIOI IIPABOBOI JIOIIOMOTH KIIIEHTY CBiTYUTH 1 PO MOXKITUBICTH
ICHYBaHHS pI3HOMAHITHHX CUTYaIil, sIKi O CBIIYIIN [P0 HASBHUI a00 K MOTCHUIHHUN KOH(IIKT iHTEepeciB.
OnHiero 13 HAWOUTBII yHIAMEHTATBHHX Mpalb B AaHiil chepi € gocmimkenns C.O. [lexanosa [10], skuit
BUXOIHTH 3 TOTO, IO

CHUTYyaIil KOHQIIKTY iHTEepeciB MalOTh MICIIe, 30KpeMa, Y BHIAIKY KOJH aIBOKAT:

— 0epe yJacTb B ICKLTBKOX ITOB’sI3aHUX MK cO00¥0 cIipaBax (iCHy€e pH3UK BUKOPUCTAHHS KOH(IICHIIHHOT
iH(popMaii;

— B OZHIH 1 Till Ke cripaBi MpuiiMae MOPYUCHHS KITI€HTIB, y SIKUX HAasSBHUI KOHMIIKT iHTEpEeCiB a00 K KON
BiH BKe paHille MPEACTaBISAB IHTEPECH 1HIIOI CTOPOHH;

— Ma€ TICHI POIUHHI 3B’SI3KU 3 KUMOCh, XTO Ma€ KOH(IIIKT iHTEPECiB 3 KIIIEHTOM aJBOKATA;
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— Mae 3HayH1 npsiMi a0o HenpsMi (piHAHCOBI 3B’ SI3KH 3 0CO0O0I0, sIKa Ma€ KOH(IIIKT IHTEPECIB 3 KIIIEHTaMH
a/IBOKATa;

— Ma€ 1HII TiCHI 3B’SI3KH 3 0C00010, Y SIKOT € KOH(IIIKT IHTEpECiB 3 HOT0 KIIi€HTaMH (MOYKEe BIUIMBATH Ha
HEYIIEPE/PKEHICTh 1 IpoQeciiiHy YeCHICTh aJIBOKaTa);

— BUCTYIIA€ BiJl IMCHI PI3HUX CTOPIH B MIITOTOBII MPAaBOBUX MarepialiiB, IKi MArOTh Ha METI I ITUCAHHS
YTOJI! MIJK CTOPOHAMMU;

— BUCTyIa€ B poji apOiTpa, mocepeaHrKka abo Meaiatopa pisHUX CTOpIH, SIKIIO BiH CIIOYATKy Ha/iaBaB
OKpPEMO ITOCITYTH OJIHI€T 31 CTOPiH B 0OCTaBHHAX, MOB’I3aHUX 3 KOH(IIKTOM;

— TipuiiMae JOpyYEHHS! KOHKYPYIOUHX KOMITaH1H.

3a tBepkeHHsIM O. Ky3bMIHCBKOTO, KOHQIIIKT 1HTEpPECIB B JISUIBHOCTI aJ]BOKAaTa BUHUKAE TAKOXK Y BH-
MaJKy, KOJH MPEJICTABHUIITBOM IHTEPECIB 3aiMalOThCsl KOJHIIHI FOPUCKOHCYJIBTH BiJIMOBIIHOT OpraHi3arfil
(1M Bizomi Bci craOKi MICISl TaKoi OpraHi3arlii), KOJHIIHI MPamiBHUKK MUTIIT («MUTIIEHCHKI aBOKATH))
(3MIHCHIOIOTH 3aXHCT, BAKOPUCTOBYIOUH CBOT 3B’ s13KH) [11].

CyTTEBO PO3MIMPIOE PO3YMiHHS KOH(IIKTIB 1HTEPECIB B aJIBOKATCHKIH JISJIBHOCTI MPaBO3acTOCOBHA
npaktruka Hacammepen BK/IKA. Tak, pinennsM Bijg 4 sxoBTHS 2019 poky Oyiio 3aTBepIKEHO Y3araJibHEHHS
JICIUTUTIHAPHOT MPAKTHUKHU KBaJTi(hiKaIiHHO-IUCIUTUTIHAPHUAX KOMICIH aJJBOKaTypH 11010 KOH(TIKTY 1HTEepe-
ciB [12], sIKUM J10 TaKuX OYJIO BiTHECCHO:

— OJHOYAaCHE HaJaHHS IPABOBOi JOMOMOTH aIBOKaTaMH, SIKi € TMOAPYXKSIM, B OJHOMY 1 TOMY X TpPO-
BaJDKECHHI 0c00aM, IHTEPECH SKUX € TPOTUIICKHUMH 1 CYTIepevaTh OJIUH OJTHOMY;

— HaJaHHS JOTIOMOTH, SKIIO BUKOHAHHS IOTOBOPY CYIIEPEUHTH iHTEpecaM dwieHa ciM’i abo Onm3bKoro
poanda azBoKaTa — IocagoBoi ocodu, ska Opana abo Oepe yuacTb y IpOBaKCHHI;

— MPUAHATTS JOPYYCHHS BiJ] KJII€HTA 1010 HEOOX1THOCTI BUMHEHHS JIid B HOTO 1HTEpecax, sKi mepe-
OyBarOTh B KOH(DIIIKTI 1HTEpECIB 3 IOPUIANYHOO 0c00010, B SIKii aJIBOKAT paHillie MpaloBas, a00 HaJlaBaB
MPaBOBY JIOIIOMOTY B pE3yJbTaTi YOro BOJIOJIE 1H(POPMAIIIEIO, sTKa MOXKe OyTH BHKOPHCTaHA MPOTH TaKOl
ocobu (000B’SI30K aJBOKaTa BUHUKAE JIMIIE 32 YMOBH BOJIOJIHHS aJIBOKATOM IMEBHOI KOH(IACHIIIITHOO
iH(popMaIIi€ero).

LixaBe nmutanHs nijHsaB B.O. BaiinaH, 3BepHYBIIN yBary Ha iCHyBaHHS KOH(IIKTY IHTEPECIB 1 y aJJBOKa-
TiB, sIKi MepeOyBatOTh B OJNIM3BKIM CIIOPITHEHOCTI (HAIIPHUKIIAA, 0aTbko 1 cuH). CKIIaJHO TPUITYCTUTH, K BiH
BiIMiYae, 110 OATHKO 1 CHH He Oy/lTyTh OOTOBOPIOBATH BEJICHHSI CBOIX CITPaB 1 HAMAraTHCs CKOOPIUHYBATH iX
Ha CBOE OJaro, 1o SBHO HE BIAMOBIAaTUME iHTepecaM iX kiieHTiB [13]. Koy ajgBokaTu, siKi MpeaCTaBIsSIOThH
PI3HUX KJTIEHTIB B OJIHIN crpaBi a00 B CYTTEBO MOB’SA3aHUX MUTAHHSIX, TICHO MOB’s3aHI Mi’K COOOK KPOB’10
9 IUTIOOOM, SIK 3a3HA4YaeThesi B TUMOBUX MpaBHJI MOBEAIHKH [14] amepukaHChbKUX ajaBokaris (1. 1.7.), To
MOYKE ICHYBaTH 3HAYHUH PHU3HMK PO3KPUTTS KOH(DIIEHIIIMHOCTI KIIEHTIB, TO/AI CIMEHHI CTOCYHKH aJBOKaTa
OyAyTh MEPENIKOKATH SIK JIOSJIBHOCTI, TaK 1 HE3aJEKHOCTI podeciiiHe cymKeHHs. BiamoBiHO 10 JaHuX
[IpaBuit moBemiHKY, aJBOKAT, IIO ITOB’sS3aHUM 3 HIIAM aIBOKATOM, HAIIPUKJIA[, IK 0aThKO, TUTHHA, Opar 4uu
cectpa abo YONIOBIK, 3a3BHYall HE MOKE MIPEACTABISTH KITI€HTA Y CIIPaBi, JIe Ik aaBOKaT IPEICTABIISE HITY
CTOPOHY, SIKIIIO KOXKCH KJII€HT HE TAcTh iH(OPMOBAHOI 30U Ha Iie (B TOM XKe Yac, Take OOMEKEHHS PO3IJIs-
JIAETHCS SIK OCOOMCTE 1, SIK MTPABHJIIO, HE MOIIUPIOETHCS HA WICHIB (BipM, 3 IKUMH OB’ sI3aH1 aJJBOKATH).

[{ikaBMM B KOHTEKCTI HAIIIOTO JAOCIKCHHS € i nojokeHHs1 Konekcy npodeciiiHoi MoBeAiHKH aJBOKATIB
[15] xanagcekoro CackaueBaHa, 3TiTHO 3 SIKUM aJBOKATH MOXYTh KOHCYJIBTYBAaTH JIpYy3iB, WICHIB ciM’i, Of1-
HOTO 13 TIOJAPYXOKS Ta 1HIIUX POJMUIB 1 BiH He TepeOyBae B KOHQIIIKTI IHTEPECiB MPOCTO TOMY, IO aBOKAT
IpeACTaBIsie WieHa ciM’1 abo apyra. OqHaK, SIKIIO CTOCYHKH € OMU3BKUMH Ta CIIPaBa CyIepewInBa, aJBOKaT
MOXKe OyTH HE B 3MO31 3aiuIiaTics npodeciiHuM Ta 00 €KTUBHHMM, 1 B TAKUX BHITaJKaX Haikparie, moo
aJIBOKAT HE BHCTYIIAB y POJIi IPEICTABHUKA UM 3aXHCHHKA.

be3 cyMHIBY, HAHTIONIMPEHIITUMH BUTIAJIKAMH iICHYBaHHS KOH(DIIIKTY iHTepeciB B MpodeciiHiil AisTbHO-
CTi aJBOKAaT € MPEICTABHUIITBO BOX KIIIEHTIB, IHTEPECH SKHX € CylepewInBUMU. Lle cTocyeTbes K BH-
MaJIKiB OJJHOYACHOTO IPEICTABHUIITBA IHTEPECIB PI3HUX YYACHUKIB IIPOIECY, TAK 1 BUIIAJIKIB, BiJICTOIOBAHHS
iHTEpeciB 0ci0, 32 YMOBH, KOJH aJIBOKAT B)KE MMOMEPEIHBO HAaBaB IIPABOBY IOIOMOLY iHIIIMM YYaCHHKAM
crpaBH (B TOMY YHCII, i B iHIIOMY Tiporieci). HeMOKIHBicTh Takol AisUTBHOCTI HacaMIIepe ] 3yMOBIICHA THM,
IO YeCHICTh, TOOPOCOBICHICTH Ta MOPSAHICTD aIBOKATa, sIK HEBiJ €MHI YMOBH aJBOKATCHKOI MisITBHOCTI,
CTaBJIITHCS ITiJ] CyMHIB, y pa3i SKIIO aJBOKAT OyJe HaMaraTucs BAKOHATH CBOi Ipodeciiiii 000B’s3KH 1100
JIBOX KJIIEHTIB OIHOYACHO, SKIIO iX IHTEPECH € CyIepewWINBUMU. B ToM ke Jac, MpaB0o3acTOCOBHA MPAKTHKA
1 cyniB, BKJIKA neranizye BUllleBKa3aHy 3a00pOHY Ha Take MPEACTaBHUUTBO. Tak, K KOHQIIIKT iHTepeciB
KBaJi(piKyeThCS MISUIBHICTh aJBOKATa IIONO OJHOYACHOTO HAJAHHS MPABOBOI JOIIOMOTU OOBHHYBAYCHOMY
Ta cBiAKY [16], Toxi sIK Takwil KOH(IIKT BIICYTHIN, SKIIO Taka AOIOMOra Oyia peaii3oBaHa y CIpaBi 3 iH-
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muM npeamerom [17]. Crin Bpaxysaru i Te, o Pajga ajgBokatiB YKpaiHU JOTPUMYETBCS MMO3UIIIT, 32 SKOFO
MPEJICTABHMUIITBO 1HTEPECIB JIEKIJTHKOX TTO3MBAYiB Y BIJITOBIIa4iB OJTHUM aJIBOKATOM B OJHOMY IIUBLIEHOMY
MIPOIIEC] € MOXKIIMBUM, SIKIIO 1€ HE MOPOUKY€E KOH(IIKTY iHTepeciB [18].

OyHUM 13 HaWOUTBII CKIIQJIHUX B aCleKTi BU3HAUCHHsI KOHMIIKTY iHTepeciB y mpodeciiHii TisIbHOCTI
aJIBOKaTa € HOro BIIHOCHHU 3 KIIIEHTOM — FOPUAMYHOI0 0c00010. Lle MOKyTh OyTH, 30KpeMa, MUTaHHS, 110
CTOCYIOTBCS 3BIIbHCHHS TPAI[iBHUKIB IOPHIUYHOT 0COOU (B TOMY YHCI W KOJIMIIHIX 1X KEPIBHUKIB), TaK i
MMUTaHHS 11010 MAHHOBHX CITOPIB 3aCHOBHHUKIB Takoi 0coOu. Ha ckiragHICTh B3a€MOBIIHOCHH HacaMIiepes]
MIX 3aCHOBHHKAMH Ta FOPUIMYHOI0 0c00010, 3BepTae yBary i K.M. CeBepuH, sSIKUii CIIYIIHO 3ayBaxye, 110
SIKIIIO 3aCHOBHHKIB JICKIJIbKA, a a/JIBOKAT YKIIAB JIOTOBIP 3 IOPHINYHOK 0COO00, TO BiH MOBUHEH 3aXHIATH
IHTEpEeCH caMe Takoi 0COOH, B JIISUTBHOCTI SIKOT BiTOOPaXKaroThCs IHTEPECH BCIX ii 3aCHOBHUKIB, a TOMY Y pasi
3BEPHEHHSI OHOTO i3 3aCHOBHHUKA, IHTEPECH SKOTO TICBHUM YHMHOM CyIIepeduarh iHIIUM, aIBOKAaT MOBHHCH
BIJIMOBHUTHCH BiJl IPUHHATTS TAKOTO JOPYYCHHS, BPAXOBYIOUHU T, 110 BiH BOJOAIE€ KOH(DIIEHITIHHOIO iH(pOP-
MaIIi0, sIKa CTOCYEThCS BCiX 3aCHOBHHUKIB [19, c. 153].

PerynroBanHs TakMX BiTHOCHH NPUCBSYCHA JOBOJNI 3Ha4HA 3a oOcsramu cT. 39 IlpaBmi amBOKaTCHKOL
eTukH. [TomoxkeHHs JaHoi CcTaTTi, 3 OAHOTO OOKY, BKa3ylOTh, IO Ha TaKi NMPaBOBITHOCHHHU TTOBHOK MipOIO
MOIIUPIOKOTECS HOpMU [IpaBuil, 10 CTOCYIOTHCSI KOH(IIKTY 1HTEpECiB, a 3 1HIIOrO — JIOJJATKOBO BCTaHOB-
JIFO€ TICBHI OOMEXCHHS 3aJUIsl YHUKHEHHsI KOH(IIKTY iHTepeciB. HasBHICTh TakMX JTONATKOBUX OOMEXKEHb
BKa3ye Ha crieruQiky MOXKIMBUX HACIHIJKIB KOHQIIKTHUX CHTYaIlild y CIIpaBi 3a y4acTHO OPUINYHOT 0co0H,
TOX 3aKOHOJIABEIIb BCTAHOBIIOE JOJATKOBI YMOBH, SIKi CIIPSIMOBAHI Ha MONEPEHKEHHS BUHUKHEHHS TaHUX
cutyarii. Lle 3yMOBJIeHO HacaMIiepel TUM, IO TIPEACTABHUIITBO IHTEPECiB KEPIBHUKIB Ta IHIINX YYaCHUKIB
IOPUIMYHOI 0COOM TP BUPIIICHHI CYNEpeUYKH 3 HEl0, aIBOKaTOM SIKHH Hajae abo HamaBaB IPaBOBY IIOIIO-
MOTY TaKii FOpUINYHIN 0C001, TOTEHIIITHO MOYKE CTBOPHUTH, SIK 3a3HAYAFOTh HAYKOBII, TIEpEBaru KIIi€HTamM
aJIBOKara mio7[0 IOPUANIHOT 0CO0H, a 11e € HEPUITYCTUMHM JTsl aiBokata [20].

B Toii sxe Jac, BHIIIeBKa3aHi 0OMeXeHHs He € Oe3yMOBHUMH. Tak, B pinreHHi Panu anBokariB Ykpainu
3a3HAYAETHCS, [0 O0OB’SI30K BiZIMOBHUTHCS BiJl YKJIaICHHS TOTOBOPY PO HAIaHHS IIPABOBOI TOTIOMOTH 3 Me-
TOK0 YHUKHEHHS KOH(IIIKTY IHTEpPECiB BUHUKAE JIUIIE 32 YMOBH BOJIOJIHHS aIBOKATOM 1H(POPMAIII€I0, sIKa OT-
pUMaHa HUM Y pe3ysibTaTi poOOTH B FOPUINYHIN 0c001 Ta MOXKe OyTH BUKOPUCTaHA IPOTH Takoi ocodu [21].

3HaYyHa KUTHKICTh TOTCHI[IMHO MOKIIMBHX KOH()IIKTIB iHTepeciB B NpodeciiiHii MisiIbHOCTI aJlBOKaTa 3y-
MOBHWJIa 1 ICHYBaHHS PI3HOMaHITHHX KpUTepiiB ix kmacudikarii. Tak, FO.0. Kyxapyk 3a 03HaKo peanbHOCTI,
KOH(TIKTH 1HTEpeciB (MPOTHPIYYS) B JISUTHHOCTI aJIBOKATA MOUISIE HA SIBHI (OUEBHTHI JIJIsI BCiX 0CI0, SIKi OepyTh
y4acTh y CIIpaBi) Ta MpUXoBaHi ((HaKTUIHO MOXKYTh OYTH SIBHUMH TUTBKH IUTS 3aXHCHHKA, SIKIIO HIXTO 3 ydac-
HUKIB CyJTOYMHCTBA, BKIIIOUAIOUM CaMMX ITiI3aXHCHUX, PO HUX He 3Hae) [22, ¢. 10]. H.M. Kosaniko Buiise
peabHui Ta ySABHUM (MOTCHIIHHAN KOH(IIIKT), 3BEpTA0YH YBary, 10 HASBHICTh HACIIJKIB JUIS KOH(IIKTY
IHTEpeCiB HE € BU3HAYAILHOIO 03HAKOIO0, HABOISIIH TIPH IIbOMY TIOJIOKEHHS ITocTaHoBH BepxoBHoro Cyay [23]
010 HMOBIPHOCTI HACTAHHS HETaTWBHUX HACIIJIKIB BUHUKHEHHS KOH(IIKTY iHTepeciB. B ropuanuHiii mite-
partypi TakoX BHIUISIOTH MEPBICHI Ta OMOCEpeKOBaHi (3a JpKepesioM BUHUKHEHHS). SIKIIo mepBicHi 6e3moce-
PEeIHBO 3a4iNarTh OCOOMCTI THTEPEeCH aIBOKATa (BUHUKAIOThH 3 TAKUX MOTHBIB, SIK POJMHHI 3B’ 3K, MOJITHYHI
MEPEKOHAHHS, BIPOCIOBIIaHHS, (DiHAHCOBA YU MaTepiaibHa 3aJIeXKHICTh TOIIO), TO OMIOCEPEIKOBaHI MOJIATAI0Th
Yy HECYMICHOCTI 1HTEPECIB PI3HUK KIIEHTIB (KOJIHUIIHIX, TOTOYHUX, MOTEHIIHHUX) [24, ¢. 51].

OHUM 13 HAHTIOIIMPEHIIINX € MO/ KOHMIIKTIB 1HTEpPECiB B aCMEKTi aJBOKATCHKOI AISUTBHOCTI (32 JpKe-
peyioM) Ha BepTUKaJbHI (MK IHTepecaMH aBOKaTa 1 KJIEHTA), TOPU30HTANIbHI (MIXK IHTEpecaMH KJIi€EHTa) Ta
3Mimani (KOH(IIKTH 1 MK IHTEpecaMHu KJIIE€HTIB, 1 MIXK IHTepecaMH KIIIEHTa Ta iHTepecamu ajBokara) [25,
c. 125].

Takwuii o KOHMIIKTIB iIHTEPECiB B aJIBOKATCHKINM MisJIbHOCTI (32 JDKEPEJIOM BUHUKHEHHS) aKTHMBHO
3aCTOCOBY€ETHCS 1 aMEPHKAHCHKIMU JTOCIITHIUKAMH, OCKITBKU (DAKTHYHO BiITBOPIOE MOJIOKEHHS THIIOBUX
MIpaBWII TOBEAIHKY [14] aMepHKaHCHKHX anBOKaTiB. Tak, mepeBaXkHa OUTBINICTh HAYKOBIIB [26; 27| BUILIS-
I0Th 4 KaTeropii KOHQIIIKTIB iHTEpeciB, a came:

1) MK aJBOKAaTOM 1 KJII€HTOM (aBOKAT IIOBHHEH PETEIHHO OLIHWTH, YU € Y HHOTO IEBHI OCOOUCTI
iHTepecH (MIOTOYHI YH MOTIEPEIHI) BITHOCHO MOTCHIIHOTO KiTieHTa. Taki 0COOHCTI IHTEpEeCH MOXKYTh 0azy-
BaTHCh: HA WICHCTBI a/IBOKATa B IEBHUX I'POMAJICHKUX OPTraHi3allisX, TisUTbHICTh SIKUX HE CITIBBIAHOCHTECS i3
BHUKOHAHHSIM TOPYYCHHS; HAsIBHICTh POIUHHUX, IPY>KHIX Ta IHIIUX 0COOMCTUX BiJHOCHH;

2) MDK IOTOYHHUMH KJIIEHTAMM — OlHOYACHE (HAIIPUKJIIAA, IPEACTaBHULTBO CTOPIH y CIIpaBax Mpo po3-
Jy4yeHHs) abo moOiyHe (30KpeMa, MPUUHATTS HOpyUYEHHs BiJ KJII€HTA, KOJIM OMIOHEHTOM I10 CIpaBi € oco0a,
SIKIM aJIBOKAT HaJla€ JOMOMOTY I10 1HILIH cripaBi) MpeaCcTaBHULITBO;

3) MIDX OTOYHHUM 1 KOJHMILHIM KJII€EHTOM;

185



Cepis [TIPABO. Bunyck 73: wactuna 2

4) y 3B’s3Ky 13 3000B’I3aHHSAMH aJIBOKATa IO BIIHOMICHHIO JI0 TPETHOT 0COOM (HAIIPHUKIIA, Y BHITAJIKY,
KOJIM aJIBOKaT OTPUMY€E TOHOpAp BiJI TPEThOi 0COOH, 30KpeMa, JIIsl IPEJCTABHUIITBA IHTEPECIB HEMTOBHOIIT-
HBOT 0CO0H, aJIBOKaTa MOXKYTh 3aJTyYHTH HOTO OATHKH, a iX IHTEPECH MOXKYTh TICBHIM YAHOM HE BiIITOBIAaTH
Oe3rnocepeIHbO 1HTEepecaM Takoi 0coOH). B ropunnyHiii JiTepaTypi iCHYXOTh | iHII KpuTepil kiacudikarmii
kOH(DITIKTIB 1HTEpeCiB B podeciiiHiil MismbHOCTI ajBokara [28].

BucHoBku. bararorpanHicTs IpoQeciitHOT ASUTLHOCTI aJJBOKATA IIOJI0 3aXUCTY, MPEICTABHHUIITBA Ta HA-
JIAaHHS 1HIIOT TIPaBOBOI JOMTOMOTH KJIIEHTY CBIJYUTH 1 PO MOXIJIMBICTh ICHYBaHHSI PI3HOMAHITHHX CHTYaIliH,
sIKi O CBIJUMIIM TIPO HASIBHUH 200 K MOTCHIIHHUEN KOH(IIIKT IHTEpEeCiB.

be3 cymHIBY, HAHTIOMUPEHIIIUMHU BUNIQJIKAMH ICHYBaHHS KOH(MIIKTY iHTEpeciB B MpoQeciiHii Tislib-
HOCTI aJIBOKAT € TPEJCTAaBHUIITBO JIBOX KIIIEHTIB, IHTEPECH SIKUX € CYyNepeUIMBUMU. B Toii e Jac, O JHUM
13 HAHOUTBIN CKIIAJHUX B ACMEKTI BU3HAYCHHS CYTHOCTI TAKOTO POay KOH(QIIIKTY € BIIHOCHHHU aJBOKaTa 3
KJIIEHTOM — HOPUIAYHOI 0c00010. CYTTEBO PO3MIUPIOE PO3YMIHHS KOH(UIIKTIB 1HTEpECiB B aJIBOKATCHKIH
JUSTIBHOCTI M MPaBO3acTOCOBHA MpakThka Hacamnepe BKJIKA.

3HaYHAa KiJIbKICTh MOTEHIIIHHO MOXIIMBUX KOH(MIIKTIB iHTEpeCiB B MpodheciiHii NisIbHOCTI aJIBOKaTa 3y-
MOBHJIA ¥ ICHYBaHHS PI3HOMaHITHUX KPUTEPIiB iX kimacudikarii. B ropuaudHii iTeparypi, 30KpeMa BH/Ii-
JSIFOTh: SIBHI Ta MPUXOBaHI1; peajbHi Ta ySBHI; MEPBICHI Ta OMOCEPEIKOBaHI, a TAKOXX BEPTHKAIbHI, TOPH30H-
TaJbHI Ta 3MiIaHi.
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NMPABO NIOAUHU HA XKUTTA: MDKHAPOOHI HOPMATUBHE PEIYNIOBAHHA
TA NMPAKTUKA HALUIOHAJIbHOIO NPABO3ACTOCYBAHHA
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ropucm

Beaosa M.B., lanko /[1.B., lanko A.B. IIpaBo JiloAuHM HA KUTTSI: MiKHAPOJHI HOPMATHBHE pery-
JIIOBAHHS Ta NPAKTUKA HALIIOHAJbHOI0 NIPAB0O3aCTOCYBAHHS

AKTyasi3y€eThCsl MUTaHHS B KOHTEKCT1 aKTUBHOTO PO3LIMPEHHS NepeiKy npaB JIOIUHH, 30KpeMa i B Me-
’KaxX HalllOHAJIBHOTO BHUMIpY, aJKe IpaBa JIIOAUHU K JyajbHa KaTeropis MiUIIraioTh TpaHcopmalii, 1o
3YMOBJICHO TAKMMU YMHHUKAMH: €BPOIHTETPALlIIHUMU MPOLIECaMU, 110 MOPOKYIOTh OTpely iHTerpauii Ta
rapMoHi3auii ykpaiHCbKOro 3aKOHOAABCTBA 3 IpaBoM €Bporneiicbkoro Coro3y; mobdamizaiiinuMu npoueca-
MH, OCKIJIbKM YKpaiHa € 4JIEHOM CBITOBOI'O CIIIBTOBAPHUCTBA Ta Cy4acHi BHIAa EKOHOMIYHOT0, EKOJIOT1YHOTO,
MIPaBOBOIO TOLIO XapaKTepy MaroTh Oe3M0CepeIHii BILTUB 1 Ha JIepKaBH1 HalllOHAJIbHI TPOLIECH, 1 Ha TIPABOBY
peaNbHICTh, 1 HA MpaBa Ta CBOOOIN OKpeMoi 0coOu.

BusnaueHo, BU3HaAHHS HOBHX IPaB JIOJUHU, PO3IIUPEHHS BXKE HASBHOTO MEPEJiKy — OHA 3 TeHICHLIN
y PO3BUTKY IIPABOBOTO CTAaTyCy 0COOMCTOCTI. | pu perynioBaHHi BiTHOCUH y cdepi peartizallii COMaTHYHUX
JIOMaraHb 3a JIOTIOMOI'OI0 KaTeropii mpas JIOJUHM CIIiJl BpaXOBYBaTH, IO AJS COMAaTUYHHMX MpPaB JIIOAUHU
Mae OyTH XapaKTepHO Te, UM XapaKTepU3yEThCs KaTeropis Mpas JIIOAUHU B 1iIoMy. BkazyeTbcs Ha Te, 110 B
JIIONICHKIN 1CTOPIT )KOJHE «HOBE MPaBO» peabHO He OyN0 BU3HAHO Oe3 60pOoThOH 1 Oe3 TO0IaHHS KOPCTKOTO
MPOTUCTOSHHS JACIKHX «CTapUX MPaB».

ABTOpH CTBEpIIKYIOTh, HE3B)KAIOUHM Ha CYNEPEYHICTh ICHYIOUOrO CTaHy PO3yMiHHSI HAyKOBOIO JOKTPUHOIO
KOHCTUTYLIIIHOTO TpaBa MOHATTA «1paBoBi nosutlii Koncturyuiiinoro Cyny YkpaiHny, BOHH BiIrparoTh 3HAYHY
POJIb y CTAHOBJIEHHI Ta YTBEPXKEHHI BEPXOBEHCTBA MPaBa 1 MPaBUILHOTO ITPABOPO3YMiHHS 3 METOIO 3aXUCTY MPaB
1 cBOOO JIFOMHM 1 rpoMajisiHuHA B YKpaini. [locninoBHicTs npaBoBux no3uuiii Koncruryuiitnoro Cyny Ykpai-
HU € BOXIIMBOIO O3HAKOIO 3a0e3MeueHHs Aii MPUHLMIIB Jiii OpraHy KOHCTUTYLIHHOI FOPUCAMKLIT Ta IPUHIIMITIB
yrBepmxeHnx Koncturyuiero Yipainu, 30kpema, y HeoOXiAHOCTI 3a0e3MeueHHs €TMHOIO IPaBOPO3yMiHHS Ta Me-
TONOJIOTIYHMX 3acal OOIPYHTYBaHHS MPUIHATTS PillIeHHS y Till UM iHIIIH cripaBi, 0co0MMBO Y cepi poOOTH Cy/IiB
3arajbHOI FOPUCAMKIIIT. AHali3 HOpMOTBOPYOI AisiibHOCTI pitteHb KCY nae migcTaBy roBoputy mpo Te, mo KCY
y CBOIX PILLICHHSX aHaJIi3y€ JHIIE 03HAKU T €IEMEHTH KOHCTUTYLIIIHOTO MpaBa JIIOMHHU Ha )KUTTL.

KurouoBi cjioBa: mpaBa JIIOAMHU, MEXaHI3M 3aXHCTy MPaB JIOJMHHU, IPABO JIOJMHU HA KUTTS, €BTaHa3isl.

Bielova ML.V., Danko D.V., Danko A.V. The human right to life: international normative regulation
and the practice of national law enforcement.

AKTyami3y€eThCsl MIUTaHHS B KOHTEKCTI aKTUBHOTO PO3LIUPEHHS NepeiKy mpaB JIOIUHH, 30KpeMa i B Me-
JKaxX HaIlOHAJIBHOTO BHUMIpY, aJKe MpaBa JIIOAUHU K TyajbHa KaTeropis MiUIsraoTh TpaHchopmallii, 1o
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3YMOBJICHO TAKMMH YHHHUKAMH: €BPOIHTETPAIIHTHAMU MPOIIECaMH, IO MOPOPKYIOTh MOTpely iHTerpailii Ta
rapMoOHI3aIlii YKpaTHCBKOTO 3aKOHOAABCTBA 3 TpaBoM €Bporeiickkoro Coro3y; miodami3aiitHuMuy rporeca-
MH, OCKIJIbKH YKpaiHa € 9JICHOM CBITOBOTO CITIBTOBAPHCTBA Ta CYYacCHi SBHIAa EKOHOMIYHOTO, EKOJIOTTY4HOTO,
MIPaBOBOTO TOIIO XapaKTepy MarOTh O€3IMOCEPEIHIM BILTUB 1 Ha JIepyKaBHI HAIIOHAIbHI ITPOIIECH, 1 Ha TIPABOBY
PeaNbHICTB, 1 Ha paBa Ta CBOOOIM OKPeMOoi 0coOu.

Bu3sHaueHo, BU3HAHHS HOBHMX IPaB JIFOIMHU, PO3LIMPEHHS BKE HASBHOTO MEPEIiKy — OJiHa 3 TeHCHIIIN
Y PO3BUTKY IPABOBOTO CTATyCy 0COOMCTOCTI. | IpH peryimroBaHHI BITHOCHH Yy cepi pearizamii COMaTHUYHUX
JIOMaraHp 3a JOIOMOTOI KaTeropii mpap JIFOAMHH CIiJi BPAaXOBYBAaTH, LIO Uil COMAaTHYHHX IPAB JIFOIUHU
Mae OyTH XapaKTepHO Te, UMM XapaKTePU3y€EThCs KATEropis Mpas JIFOAWHHE B I{iioMy. BkasyeThbes Ha Te, 1110 B
JTFONICHKIN 1CTOPIT )KOJTHE «HOBE TIPABO» peabHO He OyJI0 BU3HAHO 0e3 00pOoThOH 1 0€3 OI0IaHHS KOPCTKOTO
MPOTHCTOSIHHSI JICSKUX «CTAPUX MPABY.

ABTOpH CTBEP/KYIOTh, HE3BAXKAIOUHM Ha CYNEPEUHICTh ICHYHOYOr0 CTaHy PO3YMIiHHS HAyKOBOK JTOKTPH-
HOKO KOHCTHUTYIITHOTO TIpaBa MOHSTTS «paBoBi nmo3utii Koncrurymiiinoro Cyny YkpaiHu», BOHW Bimirpa-
FOTh 3HAYHY POJIb y CTAHOBJICHHI Ta YTBEP/DKCHHI BEPXOBEHCTBA IpaBa 1 MPaBHILHOTO MPAaBOPO3YMIHHS 3
METOIO 3aXUCTY MPaB 1 CBOOO/I JIFOJMHY 1 TpOMaJiTHUHA B YKpaiHi. [TociinoBHICTh TpaBoBUX mo3uiliii KoH-
crutymiiiHoro Cyay YKpaiHu € BaXXJIMBOIO 03HAKO0 3a0€3MMeUeHH JIiT TPUHITUIIIB i1 OpraHy KOHCTHTYIIHHOT
FOPUCIHUKIIIT Ta MPUHIUIIB yTBepkeHNX KoHCTUTYIIIE0 YKpaiHu, 30KpeMa, Y HeoOXiTHOCTI 3a0e3eueHHs
€JIMHOTO TIPAaBOPO3YMIHHS Ta METOMOJIOTIYHUX 3acall OOIPYHTYBAaHHS NPUHHATTS PINICHHS y Tid 9 1HIIH
crpaBi, 0coOIMBO y cepi poOOTH Cy/IiB 3araibHOT FOPUCIUKINT. AHaI3 HOPMOTBOPYOI JTisSUTBHOCTI PillICHb
KCYVY nae miacraBy ropoputd mpo te, o KCY y cBoixX pillieHHsX aHai3ye Jullie 03HAKN Ta eIIEMEHTH KOH-
CTUTYLIHHOTO MPaBa JIFOMUHU HA KHUTTS.

KurouoBi ciioBa: nipaBa JIFOAWHE, MEXaHI3M 3aXUCTY MPAB JIOMHU, IIPABO JIFOIMHHU HA KUTTS, EBTAHA3Is.

I[ocTanoBka npo6aemMu. BopogoBx JOCHTH TPUBAJIOTO Yacy i JOTeTep, HayKOBIIIB XBIUTIOE IIUTAHHS ITPO
BCTAHOBIICHHS ONITUMAJIBHOTO 0AJaHCY CIIBBIIHOMICHHS TIPaB i CBOOO JIFONMHHM 3 IHTEPECAMH CyCIILUIECTBA
Ta JIep)KaBH B IIIOMY. B acriekTi Takoro CIiBBIIHOMICHHS TIOCTAE MTPOOIeMa IOITYCTUMOCTI 0OMEXKEHHS IpaB
1 cBoOO mromuHK. Tpeba BU3HATH HEOOXIHICTh ICHYBaHHS PO3YMHOTO Ta HEOOXIJHOTO CITiBBIIHOUICHHS
MIpaB JIOIUHU Mk COOOI0 Yy JIEMOKPAaTHYHOMY CYCIIIBCTBI, HA 110 YiTKO BKa3aB aHMIiHChKUH dimocod C.
Mie: “eMUHOI0 METOIO, 3 KOO BlIaja MOXKe OyTH JISTITUMHO 3aCTOCOBaHA JI0 Oy/b-SIKOTO YJIeHA B30~
BaHOTO CYCITUTLCTBA TIPOTH HOTO BOJIi, — I1¢ 3aMT00ITaHHS 3aBIaBAaHHIO IITKOIX 1HIITHM. HMoro Brache Omnaro, ¢i-
3WYHE Y MOpajbHEe, HE € BArOMOIO rapanTiero. YacTrHa HOTo MOBEMIHKH I IKOHTPOIBHA CYCILTBCTRY, — IIe
TE, O CTOCYETHCS 1HIMUX. Ta YacTHHA TOBENIHKH, KA CTOCYETHCS JIAIIE BIacHE HOTO caMoro, HOro mpaBo
Ha He3aJIeKHICTh — abcotoTHe. [HAMBI € CyBepeHOM Hajl cO00t0, HaJl BIACHUM TLJIOM Ta po3ymoMm”™ [36].

Hogi TexHoOrIi B rajy3i reHHOT iHXKeHepil MOBUHHI OTPUMATH BiIMOBITHUHN CydaCHUH IOPUINIHAN «CY-
mpoBiy. € Hebe3neka HEKOHTPOJIBLOBAHOT €BOJIONIT, CTBOPEHHS OPTaHi3MiB 3 Harepe]| 3aJaHUMH 1 HEIpo-
THO30BaHHMMH BJIACTUBOCTSIMH. TEXHOMOTIT B rayy3i O10MeTUIIUHH, TCHETHKHU € TAKOX 1 0J1aroM, Tak sik 03BO-
JSFOTH BUPILTYBATH PsII IPOOJIEM 13 3aXBOPIOBAHHSAMHE JIFOMUHA. Ha Ti1i IIBUIKKX TOCATHEHB B 3a3HAYCHIN ra-
Jy31 3aKOHOJIABCTBO BiJICTa€ B 3a0e3MeUeHHI MPaBOBOT periaMeHTallii HOBHX, CrielM(iuHUX BiJHOCHH. [cHy€e
podieMa Mk TIPaBOM JFOIMHHU PO3MOPSIIKATHICS CBOIM TLIOM (8 M.4. @ pAMKAX Npaea Ha JHCUmmsi — agm.) i
MIPaBOM CTOPOHHIX Cy0’€KTIB MPUAMATH PIIICHHS PO PO3MOPSIKCHHS TUIOM JIFOIHHH.

TakuM YUHOM aBTOPH CTABILITH OOl 32 MeTY BU3HAYHUTH OKPEMi aCIIeKTH MIXKHAPOIHOTO HOPMATUBHOTO
pETyINIOBaHHS Ta MPAKTUKH HAIIIOHAIHHOTO IPAaBO3aCTOCYBAHHS IIPaBa JIIOAWHH HA KHUTTSI.

AHani3 HaykoBuX myOuikamiii. KOpuamana Hayka He MOXKe HE pearyBaTH Ha 3MiHy TEH/ICHIIH B I'yMaHi-
TapHUX HayKax B LUToMy. HoBHil eTar po3BUTKY YKpaiHU CTHMYIIOE€ TEOPETHYHI pO3poOKHU i HEOOXiMHICTh
BHPIMICHHS IIMPOKOTO KOJIa IIUTaHb, OB S3aHMUX 3 JIOIMHOIO 1 3aXUCTOM ii IMpaB, B TOMY YHUCIi i IpaBa Ha
JKHUTTS, Y 3B°SI3Ky 3 UAM Oy/IM BHBYCHI pOOOTH TaKHMX BIIOMHUX Y4eHHX, ik M. Baiimyparos, }O. bapabar,
P. Barypenxo, /1. benog, FO. Bucara, 1. Kaposcbka, A. Kononiit, H. Msutouiibka, O. Maprensk, M. Op3ix,
B. IMoropinko, M. Casuun, B. Cepporin, O. Ckpunsrok, JI. Tamii, FO. Toauka, B. denopenko, B. Illamosan,
1O. emmyuenko, O. [epbaHrok Ta iH.

Buxnan matepianay nociimkenus. [IpaBo TOIUHN Ha XKXUTTS - e HAHOLIBIT paguKalbHa KaTeropis co-
MaTUYHUX IIPaB JIOAWHY, IPABOMOYHICTB, MICIIS1 pealizallil SKOro 3BepHEHHs 10 iHIIHMX, B LIIOMY, HC Ma€e
cercy. [lo3umii TOCTIAHUKIB 3 IPUBOAY 3MICTy ¥ HEOOXiTHOCTI BUALICHHS IIpaBa HA CMEPTh B OCHOBHOMY
3BOISITHCS IO HACTYITHOTO:

1) HeBU3HAHHS 32 JIIOIMHOIO [IPaBa Ha CMEPTh IIEPETBOPIOE TPABO HA XKUTTS B 000B’s130K skuTH. KoHCTH-
TyLiliHE BCTAaHOBJICHHS ITPaBa Ha KUTTS JIOT1YHO O3HAYa€ IOPUIUYHE 3aKpiIJICHHS TpaBa Ha cMepTh [ 1, c. 9];
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2) cMepTh cama IpUiIe paHo YH ITi3HO J10 OyIb-sIKii JIFOIMHI, BOHA He ToTpelye 3axucty. ToMmy He MOKHA
TOBOPHUTH TIPO TIPABO Ha CMEPTh SK PO KaTeropiro B3araii. Tum Oibllie He MOYKHA BUSBIISITH MOIOHY ITPaBoO-
MOYHICTB 3 ITpaBa Ha KUTTSA, OCKUILKH B HbOMY CaMOMY NPUCYTHE 3ariepeueHHst )KuTTA [2, . 118];

3) M. KoBaniboB BU3HA€E MTPABO HA CMEPTh, ajie BBAXKAE, IO B MOAIOHUX 0OCTaBHHAX TTOBHHEH JISITH IPUH-
IIWII, aJIe He TTucana Hopma [3, c. 69].

BigznaunmMo, ipaBo Ha JKUTTS II€ IPHPOIHE MTPABO, 3aKPIIICHE B YHCICHHUX MIKHAPOJHO-TTPABOBHX 0~
KyMEHTaXx, 30KpeMa 3arajbHiil qexmapariii mpas monuan; KoHBeHTIIT Mpo 3aXKCT MpaB JIOIMHN Ta OCHOBHUX
cB000j1; M>KHapOTHOMY TIAKTI MIPO TPOMAISTHCHKI 1 MOJITHYHI MpaBa; MiKHAPOJHOMY ITaKTi MPO €KOHO-
MIYHi, COIalIbHI 1 KYJIBTYpHI NpaBa; KoHBEHIIIT Tpo TpaBa JUTHHH, a Takok B OCHOBHOMY 3aKOHI JIepyKaBU
Vkpainu — Korctutytii Ykpainu, sika y ctarTti 27 nepeadadae, ujo KojHCHA TH0OUHA MAE Hesl) '€MHe NPpaso Ha
arcummst i Hixmo He mooice Oymu c8asinvho nozoaesnenuti scumms [4]. Lle npaBo BiJHECEHO JI0 MPaB MEPIIOro
MTOKOJIIHHS T4 € OCHOBOIO BCIX IHIIMX MPAaB JIFOJAWHU. 3 OIVISTY Ha 11¢ BUHUKAE TICBHUW MPABOBHUA KOHQIIIKT
MDK IIPaBOM JIFOIMHU Ha KUTTS Ta IPAaBOM HA CMEPTh a00 €BTaHa3io.

EBranasis — y nmepekiajii 3 rpenbkoi «100pa, Jierka cMepTh» (BiJl Tped. Ta «€L» — A00pHit 1 «0avoTog) —
cMepTh). Briepine 1ie#t TepmiH BXUB aHDIIHCHKUH (inocod Dpencic bekon y croiii npati «Advancement of
Learning» [5, ¢.122]. Sxmio Oparu 10 yBaru cioBHUK OKC(HOPACHKOTO YHIBEPCHTETY, TO BiH TPAKTY€E TEPMiH
«EBTaHa3isD» TPOSIKO: TIO-TIepIIIe, IIe CIIOKIiHA, JIeTka CMEpPTh; MO-IpyTe, —3aci0, HEOOX1THUHM 11 11 TOCATHEH-
HST; TIO-TpeTe, — i (0e3MisUTbHICTb), HEOOX1TH1 JIJIs 3MIHCHEHHS TaKoi cMepTi [6].

Crimparodrch Ha 3apyOiKHI TIIyMadeHHs, YKPaTHChKI TOCIITHUKHA BUCIIOBHITH BIIACHE TPAKTYBaHHS IIOTO
nousTTs. Tak Ha AymMKy M. YopHoOpoBoro, P. Credanuyka ta C. JIo3iHChKO1, €BTaHA3I€I0 CJIiJ BBAKATH CBI-
JIOMO Ta YMHCHO BUMHIOBaHI JiSTHHS MEIUYHOTO MPAIliBHAKA, SIKi CIIPSIMOBaHI HA PUIIHHCHHS HECTEPITHUX
(GI3MYHUX YU IICUXIYHAX CTPAXKIAHb IAIlIEHTA Ta 3iHCHIOIOTHCS 32 HEOTHOPA30BUM Ta OJHO3HAYHUM IIPO-
XaHHIM TaIlieHTa 9 HOTo 3aKOHHOTO MPEICTaBHUKA, SIKi € MMOBHICTIO, 00 €KTUBHO Ta CBOEYACHO iHPOPMO-
BaHi PO HACTIIKK TAKOTO BTPYUaHHs, 3 METOIO MPUITMHEHHS IUX CTPaXKIaHb, 10 MAE PE3YIBTATOM CMEPTh
narienrta [6]. Y [ombii, (4K, 10 pedi, 1 B YKpaiHi) eBTaHa3is 3a00pOHEHA 1 BU3HAYAETHCS SIK «3yMOBIICHE
CIIBIYTTSIM YOHUBCTBO JIFOAWHH, SIKa CTPAKAAE BiJl HEBIIIIKOBHOI XBOpoOm» [7, s. 165]. [Tonpchke 3akoHOIAB-
CTBO BH3HAUa€ €BTAaHA31I0 K BOMBCTBO JIIONUHHM Ha ii IIPOXaHHS i BIUTHBOM CHIBUYTTA [8, S. 5].

Jlesiki eneMeHTH eBTaHa3il BUCHI 3HAXOASThH 3 JaBHiX-JIaBeH. Tak, e y Crnapti Oynu 3a0KyMEHTOBaHI
aKTH BOWBCTBa HOBOHAPOIKCHUX XBOPUX Ta HEMIYHHX HEMOBILT IUISIXOM CKUAAHHS HEMOBIITH 31 CKalU
a00 3aMHIIeHHs X B BIIAICHUX MICIIX Bill MICTa IUIS TIOXKHBH XVDKAM 3BIpSIM, a TAKOXK CXIJITHHS IO Ca-
Mory0cTBa Jroneit crapie 60 pokiB. Takox y 3axonax XII mabauys Gyno 3aKpiluieHo, IO JTIKap MaB IPaBoO
MM030aBJISITH MTPaBa Ha XUTTS HEMIOBHOILIIHHUX HOBOHAPO/DKEHUX [5, ¢.123].

MacoBuM SIBHIIIEM €BTaHA3is cTaja B 4acH ritiepiscbkoi Himeuunnn. B 1935 poui B HimeuunHi Buanach
npats «Darfst oder Tody, B SIKiif IPOTOJIIOIIYETHCS, IO €BTAHA31S € HE MIUITXOM JIO MMOJICTIICHHS CTPaKIaHb
0e3HaiiHO XBOPOTO, a € CIIOCO0OM €KOHOMIT pecypciB Jep)kaBu Ha HemparnesaatHux. [lepmoro BepecHs
1939 p. I'imtepom OyB mianMcaHUi HaKa3 Mpo MOYATOK ornepaii «Eemanazisy (MpoBeIeHO eBTaHasio 275
TUCSYaM HIMIISIM), KOTpa IMOCTYIIOBO MEPEHIIUIa B ONUH 3 HAHOUTBIINX 3JI0YMHIB JIOACTBA. TakuM YUHOM,
CMEPTh 3 MHJIOCEP/Is TIEPETBOPHIIACS HA CIOCIO 3HUINECHHS B’ S3HIB KOHIIEHTpaLiiHUX Tabopis [9, ¢.122].

B cyuacHiii giteparypi BUAUIAIOTH pi3HI BUIM eBTaHasii. B. BopoHa Bij3Hauae, 1110 3aJ€KHO BiJT Xapak-
Tepy Iid, CIPIMOBAaHUX Ha 3MIHCHEHHS €BTaHa3il, pO3PI3HAIOTH ABI (OPMHU: AaKTHBHY 1 MACHBHY. AKTHBHA
€BTaHa31sl — e TPOBEJCHHS MEBHUX il 13 MPUCKOPEHHS CMEPTI HEBMIIIKOBHO XBOPOT JIFOMWHH, 3TiAHO 3 11
MIPOXaHHIM, 3 METOI0 TO30aBICHHS TSHKKHX CTpa)KIaHb. AKTUBHA €BTaHA3is MOXKe OyTH 3/iHiCHEHA TaKOX
CHUTBHUMH JISIMH JTIKaps 1 marienTa (HampuKIial, XBopa JTIIMHA BKUBAE TICBHI JTIKapChKi 3aCO0H, TIpU3HaUe-
Hi JTiIKapeM, sIKi € HeOOXiTHIMU JJIs HacTaHHs cMepTi). [lacuBHa (HeraTuBHA) €BTaHa3is — 116 HE3aCTOCYBaHHS
3ac00iB 1 HEBUKOHAHHS JIIKAPCHKUX MAHIMYJISIIIN, sIKI O MIATPUMYBAJIM MIEBHUM Yac KUTTS BaKKO XBOPOTO
TMaIli€HTa, 32 YMOBH, III0 MAIi€HT BUCIOBUB IPOXaHHS HE 3/iiiCHIOBaTH MeanvHe Brpydanss [10, c. 199].

AJie OCHOBHUM TIPEAMETOM JHCKYCIl cTala eBTaHa3isd akKTHBHA. AKTHBHA €BTaHA31sl MOXKE BUPAXKATUCS
y Takux opmax, sIK: «BOMBCTBO 3 MIJIOCEPIS» — MAa€ MICIe, KOJH JIiKap IPH YCBIAOMIICHHI CTpaXKIaHb
HEBIIIIKOBHO XBOPOTO Ialli€HTa BBOIUTH HOMY HaIMIipHY 03y 3HEOOIIOBAILHOTO Mpemapary, BHACIIIOK
YOro HaCTa€ CMEPTh XBOPOT0; «CaMOBOUBCTBO, SIKOMY HAJla€ JOTIOMOTY JIiKap» BigOyBa€eThCs, KOJIHU JiKap
acucTye 0e3HaIMHO XBOPIN JIOIMHI MOKIHYUTH KHUTTS camoryoctBom [11]. Tpetst popma eBTanasii — ca-
MOTryOCTBO, BiIOyBaeThCsl O€3 JOIOMOTH JIiKaps, KOJIU MAIli€HT caM BKIIOYAE MPHUCTPIH SAKUH MPUBOAUTH
Horo a0 mBUAKOI Ta 6e300micHOl cmepti. [Ipore, Ha Hally JyMKy HE CJiJ camMoryOCTBO BiJHOCHHHM 10
eBTaHa3ii, OCKIJIbKY B JaHOMY BUIIaJKy BUHHKAaTUMeE 0e3I1i4 3alluTaHb, IKi BUINIUBATUMYTh 3 HOPM KpUMi-
HAJBHOTO 3aKOHOJIABCTBA.
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B Vkpaini Oyap-sika (hopMa BUMHEHHS €BTaHa3ii € HE3aKOHHOIO, OJIHAK, 1€ 30BCIM HE 3MCHIIYE aKTy-
AIBHOCTI 1ICHYFOUOi HEeBUpIMIeHOT HaykoBoi npobiiemu. Tak, [{uBinbHrM Kogekcom Ykpainu B 4. 4 cT. 281
3a00pOHEHO 3aJIOBOJIBHATH TPOXaHHs (Hi3MYHOI 0co0M npo npurnuHeHHs ii xutts [12]. Crartsa 52 OcHoB
3aKOHOJIAaBCTBA TPO OXOPOHY 370pOB’sl YKpaiHu mnepeadadae, Mo MEIWYHI MPAIiBHUKH 3000B’s3aH1 Haa-
BaTU JIOMIOMOTY ¥ TIOBHOMY 00CSI31 XBOPOMY, SIKUI 3HAXOAUTHCS Y KPUTUIHOMY JJISI )KUATTA cTaHi. [IyHKT 2
CT. 52 3a0OpOHsE ACHBHY €BTaHa3it0, a . 3 cT. 52 3a00pOHs€e 1 aKTUBHY €BTaHA3II0, JIe 3a3HAYAETHCSI, IO
MEJMYHHUM TIpaIliBHUKAM «3a00pOHSEThCS 3/1MCHEHHS €BTaHa3il — HABMHUCHOTO MPHCKOPEHHsI cMepTi abo
YMEPTBIHHS HEBUJIIKOBHO XBOPOTO 3 METOO MPHUITMHEHHSI HOTO CTpaxaanby [13].

Bimznaunmo, y €Bporri akTHBHA €BTaHa3is J03BOJICHA Y TPhoX Kpainax: Hizepmanaax 3 2002 poxy, beb-
rii 3 2002 poky ta JIrokcemOyp3i 3 2009 poky Ta miBernapcbkomy kantoHi L{ropix 3 2011 poky [14, c. 22].

2 kBitHsa 2002 poky 3a 3akoHoM KopomiectBa Himepnanmai «IIpo nmpumuHEHHS RKHUTTS 32 OaKaHHIM Y1
JIOTIOMOTY B CaMOT'yOCTBI1» 3aKpIIJICHO MMPaBO Ha 3/IICHEHHS aCHCTOBAHOTO CyilHIy Ta eBTaHasii. Bignosin-
HO JI0 IIHOTO 3aKOHY CAMOCTIHHO PO3MOPSIKATUCS 3aBEPIICHHSIM CBOTO JKUTTS MAIOTh IIPAaBO OCOOH, SIKi J10-
csi 16 pokis. Jlist pizuanux oci6 3 BikoM 12 110 16 pokiB J1st 3AIHCHEHHS [IBOTO aKTy HEOOX1THOKO € 3rojia
0aThKiB UM 1HIIIMX 3aKOHHUX MPEJCTaBHUKIB. JIiKap, KU 371 CHIOE €BTaHA3110, TIOBUHEH OYTH BIICBHEHUH y
TOMY, IO TPOXAHHS XBOPOTO € CAMOCTIHHUM, 0araTopa3oBo IMOBTOPIOBAHHIM Ta YCBITOMIICHUM, a CTPaXKIaH-
Hs1 0cOoOH, sIKi BOHA BiT4yBa€e, — TpuBaii i HecteprHi. OKpiM IIbOT0, 000B’I3KOBUM € 1H(POPMYBaHHS NaIli€H-
Ta PO MOTO CTaH 1 MEPCICKTUBY BUAYKaHHs. PillIeHHs PO 31iHCHEHHS eBTaHa31i MPUITMA€EThCS KOJIEeTiaIbHO
3 ypaxyBaHHAM OKpeMHX JTyMoK. CIIi/T 3a3HaUUTH, IO MAIIEHTH 3 HIIHX KpaiH He MOKYTh MPUDKIDKATH 10
Hinepmauaie ais 31iCHEHHS eBTaHa3ii, 1ie 3a00pOHEHO 3aKOHOM. L5 3a00poHa TOSICHIOETBCS THM, IO MiXkK
JIKapeM 1 TaIieHToM IMOBUHHI OyTH JoBipdi cTocyHkH [10, ¢. 199].

B Hinepnanmax eBraHasis MoKe BUKOPHCTOBYBATHUCS, TUTBKH SIKIIO OMHOYACHO JOTPUMYIOTHCS TaKi yMO-
BH: CTPaXKJaHHS TalliEHTa HECTEpPITHE, 1 HEMA€E HISKUX MAHCIB Ha MOJIMIICHHs CTaHY TAIllEHTa; 3alHT Ha
€BTaHA31I0 TAaIlieHTa Ma€e OyTH JOOPOBUILHUM 1 MPOTATOM IIEBHOTO Yacy He MOke OyTH BUKOHAHWH, Ha BU-
MaJI0K, SKIIO JIFOJMHA 3HAXOJAUTHCS IT1JT BIUIMBOM HAPKOTHKIB, CTPaXIa€ BIJI TMICUXIYHOTO po3iiaay ado Imij
BILTMBOM 1HINUX JIFOJICH; MAIli€HT MOBUHEH OyTH IMOBHICTIO 0013HAHMI MIPO CBiif CTaH, MPOTHO3 1 CBOT TpaBa;
Ma€ O3HAHOMHTHCS X04a O OMUH HEe3aJeKHUM JIiKap, SKUH MOBHHEH MiATBEPAUTH CTAaH 3I0POB’S MAlli€HTa
(Ha mpaxTHIli, HAHOLIBIII MOIIMPEHUM € JIBa JIIKaps); €BTaHa3is OBUHHA OyTH BUKOHAHA MEIUYHUM CIIOCO-
OoM JikapeM abo TMaIllieHTOM B MPHUCYTHOCTI JiKaps. Takum yrHOM, Hinepnanau craiu mepiiorw KpaiHoro,
0 JIeTali3yBajia eBTaHa31ko JITeH IIISIXOM OOMEKEHHsI MiHIMAJIbHOTO BiKY 3 12 pOKiB, Ipyror KpaiHOHO
ctaya benbrist. B 3akoHomaBcTBI Benbril mopsAaok 31iCHEHHS €BTaHa311l € aHAJIOTIYHUM 3 3aKOHOJaBCTBOM
Hinepnanpis, ane 36unbmienuid BikoBuid 6ap’ep 70 18 poki. [lacuBHa eBraHasis € yeranpHow y HIBenii,
Oinnsanaii ¥ Gpanii [10, ¢. 123].

LixaBoto € cutyanis y lIBeitnapii, 1e hopmaibHO eBTaHa3isl € 3a00POHEHOI0, POTEe iCHYE (DaKTHIHUN
no3Bin y cr. 115 Kpuminansaoro xonekcy llIsetinapeskoi Kondeneparii Ha HagaHHs DOTIOMOTH B aKTi ca-
MOTYOCTBa, SIKIIO 1€ HE Mepeciliye 0COOMCTUX KOPUCHUX Mijei. TakuM YuHOM, JJis1 3[iHCHEHHS eBTaHa3il
oco0a 3 MEIIMYHIM BUCHOBKOM TIPO T€, IO XBOPOOa € HEBMUIIIKOBHOIO i IPU3BEJIC 10 CMEPTI MaIli€eHTa, 3Bep-
TaETHCS JI0 CIEIiadi30BaHOTO 3aKJIa 1y, SKHU JoroMarae 31iiCHUTH 1l camoryocTro. [1IBeiinapis — e equHa
KpaiHa B CBITI, Jic €BTaHa3isl He 3a00pOHEHA HaBITh CTOCOBHO iHO3eMHHUX 0ci0 [15]. TakuMm yuHOM y IIiHt
KpaiHi HIyTh 13 xuTTA Oiibine Hixk 100 ocid Ha pik.

VY pimeHHsx €BpONEHCHKOT0 Cydy 3 IpaB JIIONUHHM, Bija3HadatoTh H. MsutoBunpka Ta /1. [omomama [5,
¢.122], y BCIX pO3DISIHYTHX HUM CIpaBax OyB 3pOOJCHHUN aKIIEHT caMe Ha 000B’SI3Ky 3aXHUCTY JKUTTS IpoOMa-
ISTH tepkaBoro. KiTbKicTh cripaB, pO3IISTHY THX €BPOIEHCHKIM CYIIOM 3 TIPaB JIFOAUHH, € HEBEIUKO0. BimoMmi
Taki 3 HUX sK: «Manyena Cannec npomu Icnaniiy, «I[Ipimmi npomu Cnonyuenozo Koponiscmeay, «Kox npo-
mu Himeuuunuy, «Xaac npomu Llsetiyapii» [16; 17; 18; 19].

[Ipobnema XKUTTS i cMepTi cepen AiTel y €BpoIli Mae 0coONIMBE 3HAYCHHS B KOHTEKCTI 3aKOHY PO
eBTaHa3ito gitel, sskuit 13 mororo 2014 poky npuitass [Tapnament benprii. benprificbkuii kopons dimin
I KoGypr minmucas #toro 3 6epesns 2014 poky, He3Ba)Karouyu Ha IMETHUINIO IPOTH JIerami3amii eBraHasii,
mignucany oibir Hixk 200 000 oci6 i3 20 eBponelcbKUX KpaiH, 3aKOH € MOMpaBKoto 10 3akoHy 2002 poky
PO EBTAHA3II0 JTOPOCIHX 0Ci0, MOMIMPHUBIIN CBOIO IO Ha AiTel 0e3 BikoBUX oOMexeHb [20]. OOrpyHTY-
BaHHSIM JJIsl BAKOPUCTAHHS T. 3B. “I00pOi cMepTi” MO0 iTeH MOBUHEH OyTH HECTEPITHUHN 1 HE3/I0JIaHHU I
Oi1b IUTHHU B TEPMIiHAJIBHIN CcTajii 3aXBOpIOBaHHs. [[J1s TPOBEICHHS AUTSIYOi €BTaHa3ii Ha JI0JIaTOK J0
MPOXaHHS JTUTUHU HEOOXi{HA 3rojja 000X 0aThKiB, 3ro/Ia BIAMOBITHOT KOMAH/ ! JIIKAPIB 1 JyMKa IICUXO0JIOTra
Ta McuxiaTpa, sIKUi MigATBEPIKYE, 10 AUTHHA YCBIIOMIIIOE, 110 TaKe €BTaHa3is, 1 po3yMie HACIIAKU CBO-
ro pimenHs. Ha mpakrtuii me o3Hauae, Mo pilleHHs npo OakaHHS 3BECTH PAaXyHKH 3 JKUTTSIM, IPUIHSITE
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HEIMOBHOJITHROIO JTUTHHO, Ma€ OyTH OIliIHEHE ICHXO0JIOTOM IIIOJI0 HOTO YCBIIOMIICHHS JUTHHOI. 3BIJICH
BHILTUBAE, 110 3aKOH, BIAMOBIIHO JIO HOTO IMOJIOKEHB, HE MOYKE 3aCTOCOBYBATHCS IO HEMOBIIAT 1 JITEH,
MICUXI4HO XBOpHX [21, c. 49].

[epmmii y cBiTi 3akon «I[Ipo mparo JIOAWHU HA CMEPThY OYJIO MPHIHATO TMICIs JOBTUX OOTOBOPEHb Ha
pedeperaymax, y 1977 p. y mrrari KamigopHist. BiamoBigHo 10 11,0ro 3aKOHY HEBHIIIKOBHO XBOpa 0c00a Mae
MIPaBO HA BIJKIFOYCHHS PeaHIMAIlIIHOT arapatypu, o(OpMHUBIIH BiIIOBITHII JOKYMEHT, IO 3aCBITIY€E TaKe
i1 OaxkanHst [22, c. 115]. [Ipore, Ha CLOTOAHIMNIHIN JCHb TUTAHHS €BTaHAa3il TOXOIUTh 10 adcypay. Tak, sk mo-
Bitommim 13 xoBTHs 2016p. B Hizepnanackkux 3MI minicTp oxopoHu 310poB’st Exit Cxinmepc Ta MiHIiCTp
Oe3rexn Ta mpaBocymast Apra Bau aep Ctepa B Himepmannax 3aKoHOIABIII IUTaHYIOTh BUAATH 3aKOHOMPOCKT,
3a SKMM JIO3BUI Ha €BTaHAa3il0 3MOXKYTh OTPUMATH HE TIJIbKA HEBHJIIKOBHO XBOpi 0coOM, alie i Bci Ti, XTO
BBaXKA€, MO «iX XUTTS 3aKiHYCHE». 3aKOHOMPOCKT IIAHYEThCS JIETAIBHO J0oTpaioBary 10 kinmsg 2017 p.
CIUTBHO 3 JIIKapsSIMHU Ta CIICIialiCTaMH 3 €THKH.

[Murtanns epranasii B Hinenpiangax HaOyimo pe3oHaHcy 1ie y yepBHi 1994 p., konu BepxoBuuii Cyn Hi-
JICpITaHIIB pO3INsiiaB crpaBy mcuxiatpa baynseitna 111a0o, sikuit momomir miTH 3 XKUTTS SO-piuHiil xKiHII,
o He Oysia HEeBHJIIKOBHO XBOPOIO 1 He cTpakiaya Bij (izuuHoro 000, BOHA POCTO TepedyBana B cra-
Hi genpecii. OJHaK 11e He 3aBaJUJI0 CyIy BIIEpIle BUIPABIATH TE, IO pPaHillle BBAXKAIOCh 3JI0YMHOM [22,
c. 115]. Otxe, moromkyemocs i3 T. AHIPIEBCHKOIO, IO MPOCITIIKOBY€ETLCS HE3I0POBa TECHJCHIIIS, 32 KOO
3aKOHOMABCTBO HimepnanaiB meperIIio Bij eBTaHa3ii i HEBHIIKOBHO XBOPHX JI0 €BTaHa3il /s Gi3UUHO
3IOPOBHX JIFOJICH, BiJl €BTaHa31l py (Di3MUHUX 3aXBOPIOBAHHSIX JI0 €BTaHA31i MPH ICUXIYHUX pO3JIajax, Bij
IOOpOBITBHOI eBTaHAa311l 10 MPUMYCOBOI. Y MESKMX BUIAIKaX IIPaBoO Ha CMEPTh HETIOMITHO JUISl XBOPHX TIepe-
TBOPHJIOCH B 000B’s130K tomepTH [22, c. 115].

Ha mam norsin, npo6ieMa eBraHasii € OfHIEI0 3 HAaKTyaIbHIIINX MPo0IeM, 110 TOCTAIH TIepe]] JIIO/I-
ctBoM B XXI croumitTi. He3Baxkarouu Ha yKBaBi TUCKYCii METUKIB, MiKpOO10JIOTIB, FOPUCTIB Ta 1H. BOHO IIIE 3a-
JIMIIATHCS HEBUPIIIGHUM TpUBaIKi vac. [IutanHs Jeranizamii eBTanasii e, 6e3nepeyHo, MUTaHHS CYCIiIb-
HOTO XapakTepy. 3 MPOBENCHOTO HAMH AOCIHIIKSHHS, no-nepuie, MA BBAKAEMO, IO TaHe MPABO CYNEPEUUTh
MIpaBy JIFOAWHU HA JKUATTS, TOMY 3aMiCTh IIPOCYBAaHHS €BTaHA3ii SK METOAy BHUPIMICHHS MpoOIeM Jepikana
MTOBHUHHA 30CEPEANTH 3yCHILIS (axiBIliB Ha MOITYKaX IIJISXiB CKOPOUYCHHS CMEPTHOCTI Ta 3a0e3MeYCeHHS T/
HOTO JKHTTS, HABITh B YMOBaX HEBIJIIKOBHHX XBOP0OO. 30KpeMa, sIKiCHE Ha/IaHHS «IalliaTUBHOI JOTIOMOTHY,
JOTIOMOTIIO O BHPIIIUTH HUTHA Psii BUHUKAIOUUX MPOOIeM, OCKiTbKH OCHOBH 3aKOHOTABCTBA YKpAIHH IIPO
OXOPOHY 3[0pOB’Sl ¥ CTaTTi 35* HaalTh 3arajbHUN HEpesiK 3acaj HaJaHHs MaliaTUBHOI JOIOMOTH, sKa
BKJIFOYA€ KOMITJICKC 3aX0/IiB, CIIPSMOBAHUX Ha MOJIETIICHHS (PI3UYIHUX Ta EMOIIHHUX CTPaKIaHb MAIlI€HTIB, a
TaKOX HaJIaHHS IICUXOCOIIAIBHOT 1 MOpalIbHOT MIATPUMKH 4JieHaM X cimeil. [IpoTe, Ha ChOTOMHINTHIN JIeHb
B YKpaiHi BiJICyTHS HOpPMaTHBHO-IIpaBoBa 0a3a, sika O MiCTHIJIa TTPOTOKOJIH, THCTPYKIIii, ITOJIOKESHHS IOI0
SIKICHOTO (DYHKITIOHYBaHHSI CUCTEMH TTAJIiaTUBHOT IOTIOMOTH.

Ilo-0pyee, 3 aHaIizy poOIEMaTHKH BTaHa31l B 3apyODKHUX KpaiHax, CIiJl CKa3aTH, 10 CHcTeMa Taia-
THUBHOI JOTIOMOTH 32 KOPIOHOM SKicHO HajaromkeHa. OHak, He 3BayKarodl Ha Ie eBTaHa3is BCe XK Jeraizo-
BaHa. Y roJUIaHJIChKUX 1 0enbrifichkux 3MI BpoBapkeHHS 3aKOHY, SKHI TO3BOJISIE €BTaHAa3110, TIPE/ICTABICHO
SIK O3HAKy TIporpecy 1 nmuBinizaiii. [Ipote, Ha Hally AyMKY, CyCIUIBCTBO IOBUHHO OyTH BUCOKO-MOPATBHUM
Ta JEMOKPATHYHUAM 1100, TO3BOJIMBIINN €BTAHA31F0 HA 3aKOHOJABYOMY PiBHI, BTPYUYaTHCS y CPEPH JTFOICHKOT
cBOOO/IM Ta HEBIJI’EMHOTO MTPaBa Ha KUTTS.

He Moxemo 3anuimmTH mo3a yBaroro i 6e3nocepeHpo rapantoBane KOHCTUTYIIIEIO TpaBo Ha JKUTTS.

Tak, Hopmu KpuminanbHoro koxekcy Ykpainu (nani — KK Ykpainu) [23] Big 05.04.2001 Ne 2341-111 (i3
3MiHaMH Ta JTOTIOBHEHHSIMH) HE MICTATh TIOJIOKEHbD II0JI0 000B’SI3KOBOCTI BpaxyBaHHS PIIICHb Ta MPABOBUX
no3utii Koncrurymiitnoro Cymy YkpaiHu npu po3misiii KpUMiHAIBHUX cripaB. Hatomicts, yactuna 1 crarti 3 KK
VYkpainu 3a3Havae: 3aKOHOJJABCTBO YKpPaiHU PO KPUMIHAIBHY BiJIMOBIATBHICTS CTAHOBUTh KpuMiHAIBHUI
KOJICKC YKpaiHH, SIKHH IpyHTy€eThcst Ha KoHcTuTymii YKpaiHu Ta 3araJbHOBH3HAHHMX MPUHIIMIIAX 1 HOPMax
MDKHApPOJIHOTO MpaBa.

OHUM 13 HAWBAXKITUBINIMX PIlICHb Y MPaKTUIl JAisutbHOCTI KoHctutyniliHoro Cyny Ykpaiau i cdepu
KpUMIHAJIBHUX TIPAaBOBIAHOCHH € Pitrenns Bix 29 rpymas 1999 poky N 11-pri/99, 6inbii Bigome sk PimeHHs
PO CMEPTHY Kapy. 30Kpema, y pPe30FOTHBHIN YacThHI pinieHHs Cya BUPIIIWB, IO MTOJOXKEHHS CTaTTi 24
3arajgpHOT YaCTHHH Ta TIOJIOKEHHSI CaHKIH ctaTtedt Oco0auBoi yacTnHU KprMiHAIBEHOTO KOJeKey YKpaiHw,
SIKi TIepen0avaloTh CMEPTHY Kapy sIK BUJ TOKapaHHs, BU3HATH TaKUMHU, 10 HE BiAmoBinaroTs Korcturymii
VYkpainu (€ HeKOHCTUTYIIHHUMHE) [24]. 3ragane pitneHHs N 11-pn/99 He TiabKH BIUIMHYJIO HA KPUMIHAIBHI
MIPaBOBITHOCHHM, a i 3aralioM Ha CTaTyc YKpaiHu, sSK IEpiKaBH, SKa PYXaeTbesl y HANPSMKY BU3HAHHS Ta
BIIPOBAJKEHHSI 1]IeH T'yMaHI3My.
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3 maHOTO MPHUBOJY, BXKIIMBO 3BEPHYTH yBary Ha IpaBOBe OOTPYHTYBaHHS Ta no3uiii KonctutymiHoro
Cyny Ykpainu, 3a3Ha4eHi y BUIIICBKa3aHOMY PillICHHI.

Biarak, Cyn narosomye, mo KoHcTuTymist YkpaiHu BU3HA€E JIFOIUHY, 1i )KATTS 1 3J0pPOB’S, 4eCTh 1
TiJIHICTh, HEJIOTOPKAHHICTE 1 O€3MeKy HaWBUIIOK COIIAJIBHOK IIHHICTIO (YaCTHHA Iepiia cTarTti 3), a
YTBEP/DKCHHS 1 3a0€31eUeHHS MPpaB i CBOOO/ JIFDIMHU — FOJIOBHUM 000B’SI3KOM JIepKaBH (YacTHHA JIpyTa
cTarTi 3).

TiymadeHHS IMOJIOKEHb YaCTHH Iepinoi Ta pyroi crarTi 27 KoHcTruTymii YkpaiHu B KOHTEKCTI BCIX 1HIIIHX
nosioxkeHb KoHcTuTyii Ykpainu sk €IMHOTO MIJTICHOTO JOKYMEHTA JIa€ MiJICTAaBU CTBEP/DKYBATH, III0 BOHU
HE TIPHUITYCKAIOTh CMEPTHOI KapH K BHIY MOKapaHHA. Ha KOPHCTH Takoro BHCHOBKY CBITUUTH TCHICHIIiS
MPaKTHKH 3aCTOCYBaHHs1 KOHBEHIIIT PO 3aXKCT MpaB 1 0CHOBHUX cBOOO JTronuau 1950 poky, parndikoBaHo1
Bepxosroro Panoro Ykpainu (3akon Ykpainu «IIpo parudikamiro KoHBEHIIT Mpo 3aXKCT MpaB i OCHOBHUX
cBoOoj mromuam 1950 poky, [leprioro mpotokony ta npotokoiiB N 2, 4, 7 ta 11 no Konsentii» Big 17 mumnas
1997 poky i3 3MiHamMK, BHECEHUMH 3aKOHOM YKpainu BiJ 24 6epesHs 1999 poky, 30kpema, TOJIOKEHb CTaTTi
3 Kousenii [25].

KitrouoBuM y BU3HaHHI ITpaBa JIOIWHU HA KUTTS 32 KOHCTHTYIIIEI0 YKpaTHH € TIOIIOKEHHS, 3T1THO 3 IKUM
IIe MPaBO € HEBi €MHUM (YaCTHHA Tiepiia cTaTTi 27), HeBiAuyKyBaHUM Ta HeropymHuM (ctatTs 21). [1paBo
Ha JKUTTSI HAJICKUTh JIFOUHI Bl HAPOJDKEHHS 1 3aXUIAETHCS JICPKABOIO.

KonctuTytisi YkpaiHu MporoJonye, o KOHCTHTYIIHHI MpaBa i CBOOOAH, 30KpeMa IpaBo JFOIHHHA Ha
JKUTTS, TAPAHTYIOTHCSI 1 HE MOXKYTh OyTH CKacoBaHi (YacTHHA Ipyra cTarTi 22), 1110 3a00pOHSETHCSI BHECESHHS
Oyab-aKkHX 3MiH 0 KoHcTuTyIii Ykpainu, sIKIo BOHU Mepea0avyaroTh CKacyBaHHS MpaB 1 CBOOO/I JIFOAMHY 1
rpoMajsHIHA (YacTHHA nepia crtarti 157). He momyckaeThest TakoK 3BYKEHHSI 3MICTY Ta 00CSTY iCHYIOUHX
paB i CBOOOJI, B TOMY YHCJI1 HEBIJI’€MHOTO ITPaBa JIFOJWHHU Ha )KUTTSI, B pa3i MPUHHATTS HOBUX a00 BHECEHHS
3MiH JI0 YAHHUX 3aKOHIB (YaCTHHA TPETs CTATTi 22).

OTxe, 32 CBOIM 3MICTOM MOJOKEHHS YacTHHU Apyroi crarti 22 Koncrurymii Ykpainu nependauarors, 3
OIHOTO OOKY, 000B’SI30K JepKaBH TapaHTyBaTH KOHCTUTYIIIHHI IpaBa i CBOOOIH, HacaMIIepe ] IIPaBo JIOIHHU
HAa JKUTTS, @ 3 APYTOr0 — YTPUMYBATHUCH BiJl IPUHHATTS OyIAb-SKUX aKTiB, SIKi IPH3BOAMWIN O 10 CKaCyBaHHS
KOHCTHTYIIIITHUX TIpaB i cBOOO, a OT)Ke — 1 IMpaBa JIFOJMHHU Ha KUTTSL. BIXOIYN 3 ION0KESHb YaCTUHH IPYTOi
HIB Ta IHIIMX HOPMATHBHO-TIPABOBHMX aKTiB, CIIPSIMOBAHUX Ha PETYJIFOBAHHS BIAMOBITHUX CYCHUIBHUX BiJHO-
cuH. [1030aBICHHS JTIOAWHY KUTTS ACP>KABOIO BHACTIOK 3aCTOCYBAHHS CMEPTHOI KapH SIK BHIY OKapaHHS,
HaBITh Y MEKaX ITOJIO)KECHb, BU3HAUCHUX 3aKOHOM, € CKACYBaHHSIM HEBIJI'€MHOT'O IIpaBa JIFOIMHN HA YKHUTTS,
o He Bianoinae Koncrurynii Ykpainu.

Tomy BinmoBiaHi monokeHHs: KpuMiHATBEHOTO KOJEKCy YKpaiHu, sKi mepen0adaroTh 3aCTOCYBaHHI CMEPT-
HOI KapH, cylepeyars 3a3Ha4eHIM BUILE MOJI0KeHHIM KoncTutynii Yikpaiau.

Binmoeinuo 10 crarti 23 KoncruTynii YkpaiHu KoXKHA JTFOJIMHA Ma€ MPaBo Ha BITbHUHA PO3BUTOK CBOET
0COOHUCTOCTI, SIKIIO MPU IEOMY HE MOPYIIYIOTHCS MpaBa i cBoOoam iHmmxX monei. Konerurymis Yipaidd,
3aKPITUTIOIOYH HEBiI €MHE MPaBO Ha YKUTTS KOXKHOI JIOMUHA (YacTHHA Iepiia cTarTi 27) 1 rapaHTyouu e
IIPaBo BiJl CKacyBaHHs (YaCTHHA JAPYyTa CTATTi 22), 3aKPIILTIOE BOIHOYAC ITOJIOKEHHS IIPO Te, IO KOXKEH Mae
MIPaBO 3aXHIIATH CBOE JKUTTS 1 3[IOPOB’SI, XKUTT 1 30POB’S IHIIUX JIFOCH BiJl IPOTHIIPABHUX MOCATAHb (4a-
CTHHA TpeTs cTarti 27). BiAmoBiHO 10 MONOKEHHS YaCTHHU I1°sITo1 cTatTi 55 KoHceTtuTynii YkpaiHu KoxeH
Mae paBo OyIbSIKIMU HE 3a00pOHCHUMHE 3aKOHOM 3ac00aMU 3aXUINATH CBOI IIpaBa i cBOOOIH BiJ IOPYIICH
1 TIPOTHITPABHUX TTOCSTaHb.

Koncturymis Yipainu He MICTUTH OyIb-SIKHX ITOJI0KEHB PO MOXIIUBICTH 3aCTOCYBAaHHS CMEPTHOI Kapu
SIK BUHSTKY 3 TIOJIOXKCHHS YaCTHHU repioi ctarti 27 Korerurynii YkpaiHu po HeBiJ €MHE IMPaBO HA KHUTTS
KOKHOT JTFOOMHU. TakuM YUHOM, CMEPTHY Kapy SK BUJ OKapaHHS, ITepe0aueHNH Y BIAMOBITHUX MTOJIOKEH-
Hsx KpuMiHampHOTO KOIekCy YKpaiHd, He MOJKHA BBa)KaTH BUHSITKOM 3 HEBIJ €MHOTO TIpaBa Ha KHUTTS KOXK-
Hoi JronuHH, 3akpiuieHoro y Kouncrurynii Ykpainu. [lomoxenns KpumiHanbHOTO KoAeKCy YKpaiHH IIOIO
3aCTOCYBaHHS CMEPTHOI KapH SIK BHY TIOKapaHHs IIOBHHHI PO3IIIATUCH sIK He TependaueHi Konctutytiero
VYkpainu 0OMeKEHHST HEB1Jl' EMHOTO IpaBa Ha )KUTTS KOKHOI JTFOAWHY 1 MArOTh OyTH BH3HAHI TAKUMH, M0 HE
BigmoBinaroTh KoHcTHTyIil YKpaiHu (HEKOHCTHTYLIHHUMHY).

Po3kpuBaroun 3MiCT HEBi’€MHOTO MpaBa HA YKHUTTS KOXKHOI JFOAMHU, 3aKPIIUICHOTO Y YAaCTHHI HEPILiit
crarti 27 Koncrutyuii Ykpainu, Tpebda BpaxoByBaTH 1 HEBIIOBIJHICTb CMEPTHOI KapH LIJISIM IMOKapaHHS Ta
MOXKJIMBICTh CYJJOBOT MOMMJIKH, KOJIM BUKOHAHHS CYJJOBOTO BUPOKY ILIOAO 0COOH, 3aCy/PKEHOI 1O CMEPTHOT
Kapy, YHEMOXKJIMBJIIOE BHIIPABICHHsI 11 HACIINKIB, IO HE Y3TOKYETHCS 3 KOHCTHTYLIHHUMU TapaHTisIMU
3aXHCTY IpaB i CBOOON JIIOMUHU 1 rpoMaasiaiHa (cTartst 55 Koncruryuii Ykpainnm).
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Buxonsuun 3 Toro, mo YkpaiHa € coIiajbHOI, IEMOKPAaTHYHOIO 1 TIPaBOBOIO Jep)kaBoro (crarTts 1
Konctutymii Ykpainu), B AKii ®KUTTS 1 3M0POB’ s, YECTh 1 TIJIHICTh, HEIOTOPKAHHICTD 1 Oe31eKa JTIOIMHI
BHU3HAaHI HAaWBHINOIO COMIAJIBHOO MiHHICTIO (cTarTs 3 KoHcTuTy1ii Ykpainu), cMepTHa Kapa sSK BUJ 10~
KapaHHS Ma€ PO3TIAATHCH SIK TakKa, 0 He y3TOMKYEThCS 3 3a3HAYCHUMHU MONoKeHHIMU KoHcTuTyii
Ykpainu.

CTocoBHO MOJIOXKEHHS cTarTi 25 KpuMmiHambHOTO KojieKey YKpaiHu 100 3aMiHA CMEPTHOI KapH 1HITUM
BHIOM TIOKapaHHs, TO II€ MUTAHHS MIUIATa€ BUPIMICHHIO Y 3aKOHOIABIOMY MOPSAKY (TIyHKT 14 gacTHHU
niepmioi crarti 92 Koreruryiii Ykpainn).

ApPryMeHTH, sIKi HABOJIUTH Y CBOEMY PirtreHHi ipo cmepTHY kapy Koncrutyniitamii Cyn Ykpainu € mpu-
KJamoM MoxnBocTed Cymy BHKOPHCTOBYBAaTH HagOaHHS YCiX MOKIMBHX JKepen (IpaBOBOi JOKTPUHH,
MTOJTITUKO-TIPABOBUX YSIBIICHb, TIPUHITUIIIB TOOYIOBH Cy4acHOTO CBITY, MIXKHAPOJIHO-TIPABOBUX JIOKYMCHTIB,
MOpAJIBHUX 3aca]l TOII0) 3 METOK OOIPYHTYBaHHS CBOTO PIllICHHSI.

Y npakTHYHIN JISUTBHOCTI CY/IB 3aralibHoi ropucaukiii qane Pimennst Ne 11-pri/99 ta fioro mpaBoBi mo-
3WIIi1 BHKOPUCTOBYIOThCS 1 B HamI yac. [Ipo 1ie CBiIUUTh 30KkpemMa i yxBaia Buioro cremiaaizoBaHoro cymy
13 PO3MIsTY IIMBUTLHUX Ta KpUMIHAIBHUX cripaB Bix 17 6epesns 2016 poky [26].

VY KpuUMiHATBHAX CIpaBax PO MEeperiis 32 HOBOBHSBICHUMH 00CTaBUHAMH, 3aCy/KEHI Ta iX mpeacras-
HUKH BUKOPUCTOBYIOTH Pimrennst Koncturyniinoro Cyny Ykpaiau Ne 11-pri/99, sixk apryMeHTH PO MOXKITH-
BIiCTh MEPETISAY PIMICHD PO 3aCYMKSHHS, 10 3HAXOAUTH CBOE BUPAKCHHS 1 B MOTUBYBAJILHIX YaCTHHAX Pi-
IICHb CY/IIB 3araJIbHOT FOPHUCIUKIIIT, 30KpeMa cepe/l aKTiB BUIIMX CYTOBUX 1HCTAHI[IH MOKHA 3araJiaTi yXBary
Buioro crieriarizoBaHoro Cyy i3 po3misily MUBUIBHAX Ta KPUMIHAIBHUX cripaB Bin 24 mumnas 2015 poky
[27], yxBay Buioro crieniaaizoBaHOro Cyay i3 po3misily IUBUIBHUX Ta KPUMIHATBHUX CIIPaB BiJ 14 KBIiTHS
2015 poky [28], yxBaily Burioro cremniaaizoBaHOro Cy/y i3 pO3IJIs Iy UBUIBHUX Ta KPUMIHAIBHUX CIIPAB Bijl
13 mucronana 2014 poxy [29].

VY naHiii kareropii crpaB, 30KpeMa, BKa3aHUX B yXBasli BHIIOro crierianizoBaHoOro Cy/y i3 pO3IIISILy IIH-
BUIBHHMX Ta KpUMIHAJIBHUX crpas Bix 13 muctonana 2014 poky, momepeHbO 3acy/KeH1 10 JOBIYHOTO 03~
OaBIICHHSI BOJIi, OCOOM 3BEPTAIOTHCS JIO AMEIAIHHUX CYIIB 13 3asBOIO MPO TEPEris BUPOKY 32 HOBOBHUSB-
JICHAMH 0OCTaBHHAMH, B K TOPYIIYIOTh MMUTAHHS IIPO 3aMiHy IMPH3HAUYCHOTO MOKApaHHsI Ha IT030aBICHHS
BOJI Ha MEBHHUU CTPOK. B 0OIpyHTYBaHHS HaBEICHOTO 3a3HAYAIOTh, 0 HA MOMEHT BUWHCHHS 3JIOUHHY Y
1999 pori cankiis ct. 93 KK Vipaian (1960 poky) nmependavana aqbTepHATHBHI MTOKApaHHS y B 1030aB-
JICHHSI BOJII Ha CTPOK BiJ 8 10 15 pokiB abo cMepTHOI KapH, Pimennsm Konctutyiitnoro Cyny Ykpainu No
11-p1/99 Bin 29 rpynns 1999 poky nonoxenHs cankiii OcoodnuBoi yacturn KK Yipaiau (1960 poky), 1o
nependava I CMEPTHY Kapy SK BHI MOKapaHHs, BU3HAHO HEKOHCTUTYIIHHIMU, a TIOKApaHHs y BHUIII JOBIU-
HOro 1o30aBJIeHHs BOJIi OyJI0 BCTAHOBJICHO JIMIIE Ha TijacTaBi 3akoHy Ykpainu Bix 22 motoro 2000 poky
Ne 1483-111, sikuii HaOpaB ynHHOCTI 4 KBITHS 2000 poky. Buxonsdu 3 HaBeIeHOTO, Ha JYMKY 3aCy/PKEHOTO,
[IOZI0 HBOTO ITiUISTAI0 3aCTOCYBAHHIO JIUIIE IIOKAPAHHS Y BU/I T030aBICHHS BOJII HA CTPOK A0 15 POKiB sIK
Take, o nepeadoavanocs cankiiero ct. 93 KK Ykpainu (1960 poky) cranom Ha 31 Gepesns 2000 poky, TOOTO
Ha JICHb TIOCTAHOBIICHHS BHPOKY.

BucnoBku. TakuM 9HHOM, BBa)KA€EMO, HE3BKAIOYH HA CYIEPEUHICTh ICHYIOUOTO CTaHy PO3YMIiHHS Hay-
KOBOIO JIOKTPUHOIO KOHCTUTYIIIHHOTO TIpaBa MOHSATTS «1paBoBi nosuiii Koncruryniiaoro Cyny Ykpaiany,
BOHH BiJirpaloTh 3HAYHY POJIb Y CTAHOBIICHHI Ta YTBEPDKCHHI BEPXOBCHCTBA IIPaBa i MPAaBHIBHOTO MPaBO-
PO3YMIHHS 3 METOIO 3aXHCTY IIPaB i CBOOOI JIOIMHU i TpoMaIsHUHA B YKpaiHi. [1ocaimoBHICTh paBOBUX
no3uniii Korcrurymiitnoro Cyny YkpalHu € BaXIHBOIO 03HAKOIO 3a0€3ICUeHHs Jii MPUHIUIIB il OpraHy
KOHCTHTYIIITHOT IOPUCIUKIIIT Ta MPUHIHIIIB yTBeppkeHHX KoHcTHTyHiero YipaiHu, 30kpemMa, y HeoOXiTHO-
CTi 3a0€3IeUeHHs €TUHOTO IPABOPO3YMIHHS Ta METOJOJIOTIYHUX 3aca] 00T pyHTYBAaHHS NPUIHATTS PIlICHHS
y Tifl 9M 1HIIIN cripaBi, 0COOIMBO Yy cepi poOOTH CYIiB 3arajbHOI FOPUCAMKINI. AHAI3 HOPMOTBOPYOI [ii-
sutbHOCTI pitrens KCY mae migcraBy roBoputs mpo Te, o KCVY y cBoiX pillICHHAX aHATi3ye JIUIIE 03HAKH Ta
CJIEMEHTH KOHCTHUTYIIITHOTO TIpaBa JIFOJWHH Ha KUTTSL.
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NOHATTA TA OEPIHITUBHA XAPAKTEPUCTUKA
MDKHAPOAHUX BUBOPYNX CTAHOAPTIB

Yuxxmapsb B.1O.,

acnipaHm kaghedpu KoHCmumyUy,itiHo2o npasa
HHI npasa Kuiecbk020 HauioHarbHO20
yHisepcumemy imeHi Tapaca LllegyeHka

Yu:xkmapsb B.IO. [ousaTrs Ta nedginiTUBHA XapaKkTepuCTHUKA MiKHAPOIAHUX BUOOPUYMX CTAHIAPTIB.

BxkasyeTbcsi, He3BaKaIOUX Ha PO3IIOUYATy POCIEI0 BIMCHKOBY arpeciro MpoTH YKpaiHu Hallla KpaiHa i Hajaui
MIPOJIOBKYE HE3BOPOTHIN KypC €BPOINEHCHKOI THTErpallii, 110 Ma€e HACTIIKOM 00’ €KTHBI3aIlil0, KOHTEKCTYyalTi-
3aIlif0 1 KOHBEPICHIIII0 BITYM3HSIHOT MPABOBOT CUCTEMH, BKJIFOYAIOUW BIPOBAKECHHS Y HAIlIOHAJIbHE TIPaBO
€JIMHUX HOPMATHUBHUX MIAXOJMIB IO PO3YMIHHS, pPerIaMEHTAIlll Ta pealizaiii HaiOiIbIl BaXKITUBUX MUTAHb
JIEMOKPATHYHOTO JICPKABOTBOPECHHS, 1110 BHPOOJICHI MIKHAPOHOI CHUIBHOTOK. B 1IbOMY IJIaHI BaXKITUBE
MicIle 3aliMaroTh MIXKHAPOIHI BUOOPYI CTAHJIAPTH, SIKI BUTIKAIOTh 13 MKHAPOJIHUX NPAaBOBUX CTaHIAPTIB, 1
SIBIISTFOTH COOOKO CTAHIIAPTH pealtizallii rpoMaiTHaMK CBOiX TOJITHYHUX MpaB oOUpaTH Ta OyTH OOpaHMMH,
MpaBa MpUUMATH y4acTh B YIPABIiHHI JEpKaBOIO, TapaMeTPH TIOBEIIHKH Cy0’€KTIB BHOOPUUX MPABOBITHO-
CHH 3 ITUTaHb PU3HAYCHHS, ITiITOTOBKH, TPOBE/ICHHS i BU3HAUCHHS PEe3yNbTaTiB BUOOPIB, MUTaHb (DiHAHCY-
BaHHS BUOOPIB, BA3HAYCHHS KOJIa YYACHHUKIB BUOOPYOTO MPOIIeCy Ta iIXHBOTO JocTyiy 1o 3MI, ydacTi npen-
CTaBHUKIB THO3EMHHUX JICP)KaB, MDKHAPOIHUX MIXKYPSIOBUX 1 HEYPSIIOBUX OpPraHi3alliid SK criocTepiradis 3a
MPOBEICHHSM BHOOPIB TOIIO, SIKi CIIPSIMOBaH1 Ha 3a0€3Me4YeHHS JICTITHMHUX, BUTbHHUX, CITPABEJIMBUX HAIli0-
HaJBHUX, PETIOHAIHUX Ta MICIIEBUX BHOOPIB, a, BIAMOBIIHO, II¢ CTAHJAPTH JIEMOKPATHYHOTO ()OPMYBaHHS
MIPEACTAaBHUIIBKUX OPTaHiB JCP:KaBHOI BIIAJIA Ta OPTaHiB MiCIIEBOTO CAMOBPSITyBaHHS.

CamMe TOMYy, CTaTTs PUCBAYCHA JIOCIIKSHHIO TIPABOBOT MMPUPOIM MIKHAPOTHIX BUOOPUYUX CTAaHIapTiB. B
poOOTI BUOKPEMJICHI Ta OXapaKTepU30BaHI PUCH MIKHAPOIHUX BHOOPUUX CTAaHAAPTIB. 3p00JIEHO BUCHOBOK,
10 BOHH SIBJISIFOTH COOO00 MTPABOBUH IIHHICHUI OPIEHTHP VIS IEMOKPATHIHOTO (hOPMYBaHHS MPEICTABHHUIb-
KHX OpPTaHiB JIep»KaBHOI BJIaJIH Ta MiCIIEBOTO CaMOBpsyBaHHs. Ha 0CHOBI HAyKOBHX ITiJIXOJIIB BITYH3HIHHUX
Ta 3apyODKHHAX HAyKOBIIIB, a TAKOK BH3HAYCHUX PHC MDKHAPOIHUX BHOOPYHX CTAHIAPTIB 3AIIPOIIOHOBAHO
ABTOPCHKY NE(DIHIIIIO TX PO3YMIiHHS.

BeranBieHo, O Mmidchapooui eubopui cmanoapmu — ye 3aKpinieHi y MidCHApOOHUX aKmax, mexkcmy-
anvbHO YHIPIKOBAHT Ul PYHKYIOHATLHO VHIGEPCANLHI (8 M. Y. HA PE2lOHANLHOMY PIGHI OJisl NeGHUX MINCHAPOO-
HUX 00 €0Hanb depaicas) NpUHYUNU Ma HOPMU, Ki 8UPOOTIeHT C8IMOBOI0 CRITbHOMOI 8UXO0AUY 3 NPAKMUKU
PO36UHYIMUX OeMOKPAMUYHUX KPAIH Md UMO2 CYHACHO20 0eMOKPAMUYHO20 PO3BUMKY C8IMO0BOI CRiIbHOMU,
wo @ixcyroms HOPMATUBHO-IIIHHICHUH OPIEHTHD (MIHIMAILHO HeOOXIOHY abo badicany Mipy) noeedinku oep-
arcasu, it opeanie, cyd’exkmis gubopuo2o npoyecy wo0o popmysants npedcmagHUYbKUX OPeanié 0epicasHol
61a0U ma Micyesoeo camospsioyéarts, AKi BUCTYNAIOTh y BUIVIAII 3000B’s3aHb AEpKaBH, Y3SITHX HEIO B
paMKax MI>KHAPOIHUX YTOX w000 3abesneuetts 30iliCHeH s Hapo0osenadosi 8 Kpaini ma nepedbayaroms 3a ix
NOPYULeHHsl CAHKYIT I0pUOUYHOO YU NOMTMUYHO20 XAPAKMED).

KurouoBi cjioBa: BUOOpH, CTaHIAPTH, MPABOBI CTAHIAPTH, MDKHAPOIHI BUOOPYI CTAHIAPTH.

Chyzhmar V.Y. The concept and definitional characteristics of international electoral standards.

Itisindicated that, despite the military aggression launched by Russia against Ukraine, our country continues
the irreversible course of European integration, which results in the objectification, contextualization and
convergence of the domestic legal system, including the introduction into national law of unified normative
approaches to the understanding, regulation and implementation of the most important issues of democratic
state-building developed by the international community. In this regard, an important place is occupied by
international election standards, which derive from international legal standards, and represent standards for
citizens to exercise their political rights to elect and be elected, the right to participate in state management,
parameters of behavior of subjects of electoral relations in matters of appointment, training , conducting and

197



Cepist [IPABO. Bunyck 73: wactuna 1

determining election results, issues of election financing, determining the circle of participants in the election
process and their access to mass media, the participation of representatives of foreign states, international
intergovernmental and non-governmental organizations as observers of the conduct of elections, etc., which
are aimed at ensuring legitimate, free, fair national, regional and local elections, and, accordingly, these are
the standards of democratic formation of representative bodies of state power and local self-government
bodies.

That is why the article is devoted to the study of the legal nature of international election standards.
The work highlights and characterizes the features of international election standards. It was concluded that
they represent a legal value reference for the democratic formation of representative bodies of state power
and local self-government. Based on the scientific approaches of domestic and foreign scientists, as well as
the identified features of international election standards, the author’s definition of their understanding is
proposed.

It has been established that international election standards are principles and norms enshrined in
international acts, textually unified and functionally universal (including at the regional level for certain
international associations of states), developed by the world community based on the practice of developed
democratic countries and requirements of the modern democratic development of the world community,
which fix the normative and value orientation (minimum necessary or desired measure) of the behavior of
the state, its bodies, subjects of the election process regarding the formation of representative bodies of state
power and local self-government, which act as obligations of the state, taken by it within the framework of
international agreements to ensure the exercise of people’s power in the country and foresee legal or political
sanctions for their violation.

Key words: elections, standards, legal standards, international electoral standards.

IMocTanoBka npodsemu. He3Baxkaroun Ha po3movary poci€ro BiICHKOBY arpecito MpoTH YKpaiHW Halila
KpaiHa 1 HajiaJli MPOJI0BKY€E HE3BOPOTHIHN KypcC €BPOIECHCHKOT IHTETpallii, 0 Ma€e HACIIKOM 00’ €KTHBI3AIliIo,
KOHTEKCTYaJTi3aIlif0 1 KOHBEPTEHIIII0 BITYM3HIHOT MPABOBOI CUCTEMH, BKJIFOYAOUYH BIIPOBA/KCHHS y HaIlio-
HaJIbHE MPABO €JMHUX HOPMATUBHUX ITIIXOJIB JIO PO3YMIHHS, perIaMeHTaIlll Ta peaizallii HalOUTbIIT BaK-
JMUBHUX IHTaHb JEMOKPAaTHIHOTO ICPKABOTBOPEHHS, IO BHPOOJICHI MIXKHAPOTHOIO CIIIIFHOTOI. B oMy
IJTaHI BAXKITUBE MicCIle 3aiiMar0Th MIDKHAPOJHI BUOOPYI CTAHAAPTH, SIKI BUTIKAKOTh 13 MIXKHAPOJHUX MPaBO-
BHX CTaHJAPTIB, 1 SBISAIOTH COOOI0 CTAHIAPTH peai3allii TpoMaissTHaMU CBOIX MOJITHYHUX MPaB OOMpaTH Ta
OyTH 00OpaHUMHU, TIpaBa MPUIMAaTH y4acTh B YIPaBJIiHHI JAeP)KaBO0, apaMeTPH MOBEIIHKH Cy0 €KTIB BUOOP-
YHUX TPABOBIIHOCHH 3 IIUTaHb MPU3HAYCHHS, ITIATOTOBKY, IIPOBEICHHS I BU3HAYCHHS PE3yJIbTaTiB BUOODIB,
MUTaHb (piHAHCYBaHHS BHOOPIB, BU3HAUCHHS KOJIa YYACHHKIB BUOOPUOTO MPOIIECY Ta IXHHOTO JOCTYILY 10
3MI, ydacTi mpeJCTaBHUKIB 1HO3EMHHUX JEPKaB, MIKHAPOIHUX MDKYPSAJIOBUX 1 HEYPSIOBUX OpraHizariii
SIK CIIOCTEPIradiB 3a MPOBEICHHIM BHOOPIB TOIIO, SIKi CIIPSIMOBaHI Ha 3a0e3MeUeHHs JICTITUMHUX, BUTbHUX,
CIpaBeJTUBUX HAI[IOHAJIBHUX, PET1OHAILHUX Ta MICIIEBHX BUOOPIB, &, BIMIOBITHO, II¢ CTAHIAPTH JIEMOKpa-
TUYHOTO (POPMYBAHHS MPEACTABHUIBKIX OpPTaHiB Nep>KaBHOI BIAIU Ta OPraHiB MICIIEBOIO CaMOBPSIyBaH-
Hs. Lle akTyanizye TOCHipKeHHS TPABOBOI MPUPOIN MIKHAPOIHUX BHOOPUMX CTAHIAPTIB, iX JAe(iHITHBHOT
XapaKTEePUCTUKH.

Cran pocaimkenHsi. Xoda (peHOMEHOIOTISI MIKHAPOTHUX BHOOPYHX CTaHIApTIB repedyBaia B MO
30py BITYHM3HSHUX Ta 3apyOikHHX HaykoBIiB (M.O. baiimyparosa, C.B. Kansuenka, }0.b. KirtoukoBcrkoro,
B.O. Kopuienka, b.51. Kopmana, I.I1. Maptunoscekoro, O.B. Mapuenska, B.®. Hecreposuua, C.I'. Cepro-
rinoi, M.I. CmokoBuua, M.I. CraHiifuyk, Cremenko T.B., Cremenko JI.C. Ta iH.) icHye moTpeba B 1mpa-
BOBOMY aHaJIi3i HAYKOBUX IMIIXOIB UX BUYCHUX IIOAO XapaKTEPUCTUKU MPHUPOIU MIKHAPOJHUX BHOOPUUX
CTaHJIAPTIB 1 Y BUPOOJICHHI €IMHOTO MIIXOY 1X JIOKTPUHAIBHOTO PO3YyMIiHHS.

MeTo10 €TATTi € BHOKPEMIICHHS Ta XapaKTEPUCTHKA PUC MIKHAPOAHUX BHOOPUYMX CTAaHIAPTIB 1 HA il
OCHOBI 3aIIPOIIOHYBATH iX aBTOPCHKY Ae(DiHIIIIFO.

Buxknax ocHoBHOT0 MaTepianxy. MixkHapomHi BUOOpUI CTAaHAAPTH MOPIBHSIHO MOJIONE IPABOBE SBUIIIE,
sIKe B OCHOBHOMY TT04YaJI0 (popMyBatucs y Apyriid monoBuHi XX cT. micis J{pyroi cBITOBOI BiffHH, KOJNHU CBi-
TOBE CIIBTOBAPHCTBO BHACIIIOK CTPAaXiTh I[i€i BIfHW MPUHANILIO IO TyMKH IIOJO HEOOXiTHOCTI BUPOOIICH-
Hs e()CKTHBHUX MEXaHi3MiB HEIOIYIICHHS MOBTOPCHHS TAKUX TPAriYHUX MOMECHTIB i BUPOOICHHS HA MiXK-
HApPOJHOMY PiBHI CTaHIApPTIB IEMOKPATHYHOTO PO3BUTKY SIK CBITOBOI CIIUIBHOTH 3arajoM, TakK 1 OKpeMHUX
JepkaB. be3ayMOBHO, IO B OCHOBI TaKUX CTaHIAPTIB OyJH MpaBa JIIOAWHH, TAPaHTIl X 3a0e3MeueHHs, SK
HapKHUHN KaMiHb (DYHKIIIOHYBAHHS IEMOKPATHYHOTO PEKUMY, 0 BUBOAWIN Ha HEOOXiTHICTH BUPOOICHHS
MDKHApOIHHUX CTAaHIAPTIB peaizalii rpoMaissHaMH CBOIX MOJITHYHHX NpaB oOupaTu Ta OyTH OOpaHUMH,
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MpaBa MpUIMAaTH Y4acTh B YIIPABIIHHI JIEPKaBOO, a BIIMOBIIHO CTAHAAPTIB IEMOKPATHYHOTO (hOPMYBaHHS
MIPEACTAaBHAUIIBKUX OPTaHiB ACP:KaBHOI BN Ta OPTaHiB MiCIIEBOTO CAMOBPSITyBaHHS.

Sk MoIoie TIpaBOBeE SIBUINE MIXXHAPOIHI BHOOPYI CTaHIAPTH IMO-Pi3HOMY TPAKTYOTBCS 1 HA MPAKTHII
MH CTHKA€EMOCS 3 MPOOJIEMOI0 OaraToMaHITHOCTI iX po3yMinHs. Tak, BiT4M3HSHHUN BYeHWH npaBHUK O.B.
Maprensik rOBOpUTh, III0 MI>KHAPO/IHI BUHOOPY1 CTaHIAPTH SBISIOTH COOO0F0 BUPOOJICHI MIXKHAPOTHOIO CITiITh-
HOTOKO MDXKHAPOJIHI aKTH, SIKI 3aKPIIUTIOFOTh TIPUHIIMITA IIOJI0 OpTaHi3allii Ta MPOBEICHHS BUOOPIB, yIacTh
IPOMaJISTH Yy BUOOPYOMY IPOIIECi, peani3alliro HUIMA CBOTO TpaBa oOupaTH 1 OyTH OOpaHUM JIO TPE/CTaB-
HUIBKUX 1 IHITMX BUOOPHUX OpraHiB (IT0CaIOBUX 0Ci0) JepikaBHOT BIaJld Ta MiCIIEBOTO CaMOBPSTyBaHHS [ 1,
c. 254]. Ilpu romy O.B. Mapniensk nocunarourck Ha M. baiimyparosa ta b. Kodmana 3a3nadae, 1mo Bax-
JIUBUM aCIIEKTOM IIUX MIKHAPOJHHUX aKTiB € Te, 0 BOHU PO3POOJICHI B paMKaX MIKHAPOIHUX OpTraHi3alliid,
CIPUAMAIOTBCS JIepKaBaMH-YICHAMH 3a3HAYCHUX OpraHi3alliil B SKOCTI iX MIXKHAPOIHO-TIPABOBUX 3000B’ s~
3aHb, MOTIM 3aM03MYYIOTh 1X HaIllOHAJTHLHUM 3aKOHOJJABCTBOM 3 METOO YHI(iKaIlil BHOOPYOTO 3aKOHO/IaBCTBA
1 BUOOPYOTO MPOIIECy Ta rapaHTYBaHHS JIEMOKPATHYHOTO MPOBECHHS EIEKTOPAIBHOTO mporecy [2, ¢. 3].

Mo peudi cami M.O. Baiimypatos ta b.51. Kopman Mmi>xkHapoiHi BHOOPUI CTAHIAPTH PO3YMIFOTh SIK TaKi, SIKi
€: a) IPUHIUIIAMH, TOOTO OCHOBOIIOJIO)KHUMH 3aCalaMH, PETYITIOI0UNMHE KOJIO BEIIbMH Ba)KIMBUX CYCITiTb-
HUX BIIHOCHH, III0 CTAHOBJIATH IHTEPEC IS Aep)KaB-WICHIB CBITOBOTO CITIBTOBAPUCTBA a0 JIepiKaB-4JICHIB
MEeBHOT MIXKHAPOJIHOT perioHaNBHOT OpraHi3zaiii; 0) X 3aKpiILTIOITh 3a3Ha4eHi cy0’eKTH: a00 3a JOMTOMOTOK
HOPM MIXHApOJHOTO TpaBa B MIKHAPOIHHUX Yrollax, y pamKax OCTaHHIX, a JepKaBH, IO IX ITiITHCaIH,
OepyTh Ha ceOe 3000B’s13aHHS 3 iX 3aKpIIJICHHS B HAIlIOHAJILHOMY 3aKOHOJABCTBI W MOMAJbIIIN peaizamii
B MPAKTUYHIN JISUTBHOCTI Cy0’€KTIB IpaBa, 10 MepeOyBarTh Ha XHIW FOPUCAMKINWHIA TepuTopii; abo y
BUTILIII HOPM “M’SKOTO TpaBa’” PEKOMEHAYIOTHCS MIKHAPOAHUMH PETiOHATHHUMH YCTaHOBaMH ML Jep-
YKaB-y4acHUIIb TICBHUX MIKHAPOIHUX YTOJ 3 METOIO BIIPOBAKCHHS B X HAIlIOHAIBEHE 3aKOHOAABCTBO; UH SIK
CYKYIHICTh BU3HAHMX CITOYATKY HA MIKHAPOJTHOMY, a TIOTIM 1 Ha BHYTPIIIHLOCPKAaBHOMY (HAI[IOHATTBHOMY )
PIBHSX TIPABOBUX HOPM (MaTepialbHUX Ta MPOIECYATbHUX, TEXHOJIOTTYHUX /TEXHIYHUX/) | HOPMATHUBHHUX BH-
MOT, III0 MAIOTh Pi3HY IPABOBY CHITY (3arajlbHOOOOB’SI3KOBI, pEKOMEH/IAITiHHI), ¥ SKUX y3aralbHeHUH HaKo-
MTUYEHU CBITOBUM CITiIBTOBAPUCTBOM JIEPIKaB TOCBIT HOPMATHBHO-TIPABOBOI peTyIaMEHTallii Ta PEeTYIIOBaHHS
CYCIUIBHUX BIIHOCHH y cpepi opraHizailii i mpoBeIeHHS BUOOPIB Y OPTaHU JIeP>KaBHOT BJIaJIM Ta MiCIIEBOTO
CaMOBPSIIyBaHHS, CIPSIMOBAaHHX Ha 3a0€3IeUeHHS OMHOMAHITHOTO PO3YMIHHS 1 3aCTOCYBaHHS IPUHIIUIIIB Ta
HOPM BHOOPYOT0 3aKOHOAABCTRA [2, ¢. 33, 51].

M.B. OxeHA0BCHKHI PO3IVISIIAE TIPABOBY CYTHICTH MKHAPOJHUX BUOOPUUX CTAHIAPTIB SK MiXKHAPOTHIX
JIOTOBIPHHUX HOPM, [0 MICTSThCS B MD>KHAPOIHUX yTojlax Ta 3aKPIIUTIOKTHCS Y BUTVISIII MIYKHAPOIHO-TTPABO-
BHX 3000B’513aHb JACPKaB, IKUX BOHU IMOBHHHI BUKOHYBATH IIUISTXOM 3aKPIIUICHHS B HAI[IOHAIEHOMY KOHCTH-
TYLIITHOMY 3aKOHOABCTBI Y BUIVIS/II HOPM HAI[lOHAJIFHOTO KOHCTUTYIIHHOTO IIpaBa Ta B HACTYIHII PaKTH-
HIil TisTTBHOCTI KOMIIETEHTHUX OPraHiB JIep:KaBu Ta cy0’eKTiB BUOOpUoro mpoiecy [3].

BitunsnsHuit ¢axiselp y ramysi Budbopyoro npasa HO.b. KimtoukoBChKHIT CTOTTh Ha MO3HITIT, 10 MiXKHA-
poxHUI BUOOPYMH CTAaHIAPT — L€ MEBHUHA NPUHIUN 00’ €KTUBHOTO BUOOPYOTO TpaBa, cPOpMyI-OBAaHHN Y
MDKHAPOIHO-IIPABOBOMY aKTi 3000B’sI3aJIbHOTO 200 aBTOPHUTETHOTO XapaKTepy, Pa3oM i3 3aralbHOBU3HAHUM
BHKJIaJIOM HOTO 3MICTY, 8 TAKOXK 3pa3Ku 3aX0iB (“HaJIe)KHOT IPAKTHKH ), 1[0 3aCTOCOBYIOTHCS PI3HUMH JIep-
JKaBaMHM, 3 METOI SKHAWIMOBHIIIO! peati3alii [bOro MPUHIMITY Y BUOOPYOMY 3aKOHOMABCTBI Ta MPAKTHUII
npoBeneHHs BUOopiB [4, c¢. 113]. Takox FO.b. KimroukoBChKHiA CTBEPIIKYE, IO MPEIMETOM MiXKHAPOITHUX
BHOOPYMX CTAHIAPTIB € HACAMIIEPE]] 3arajibHi 3acay peryIIoBaHHsI BUOODIB SIK criocoly peaisarii cyBepe-
HITETY Hapoay i JopMyBaHHS OPTraHiB BIaU Y JEMOKPATHYHIN JIePKaBi 3 TOTPUMAHHSAM CIIJIbHHUX [UBITi3a-
HiHHUX IIHHOCTEH [5, ¢. 29].

I'b. BomomieHiok muire, o MiXKHAPOTHI BUOOPUI CTAHIAPTH SBILIIOTH COOOI0 y3araJbHCHHS MiXKHa-
PONHUMHE OpraHi3aIlisIMA HaKOIMUYEHOTO JepKaBaMH WICHAMHU CBITOBOTO CITIBTOBAPHCTBA JEMOKPATHIHUX
HiHHOCTEH y cdepi opranizamii Ta IpoBeAeHHs BUOOPIB, IX BTUICHHS Y MI>XKHAPOJHUX MIPABOBHX aKTaX, IO
MAIOTh Pi3HY IIPaBOBY CUITY (3araibHO000B’SI3KOBI, pEKOMEH/IAIIiH1), SIKi BU3HAYAIOTh JEMOKPATHYHI IIPUH-
[UITH OpraHi3allii Ta MpOBEICHHS BUOOPIB, yJacTh IPOMAJISTH y BUOOPUOMY IPOIIEC, peatizalito HUIMHA CBOTO
mpaBa oOupary i OyTH 0OpaHUM A0 MyONIYHHUX HPEICTaBHUIIBKIX OpPTaHIB BIAIH, CIPSIMOBaHI Ha 3a0e3me-
YCHHS OAHOMAHITHOTO PO3YMIHHS i 3aCTOCYBAHHS IPHUHIIHITIB T2 HOPM BUOOPYOTO 3aKOHOJABCTRA, IO JO3BO-
JIsiE TAPAHTYBATH MPOBEICHHS IEMOKPATHYHHUX BHOOPIB B KpaiHi 1, TAKUM YHHOM, Peati3yBaTH rPOMaIsTHAM
CBO€ IPaBO Ha y4acTb B YIIpaBIiHHI JepxkaBoto [6, c. 105-106].

C.B. KanpueHKO TOCTIIKYIOUM MIKHAPOIHI CTAHAAPTH OCKAPIKEHHS IMMOPYIICHb BUOOPYOTO 3aKOHOIAB-
CTBa Ta PO3MVIAIY CIIPaB MPO BHOOPYI CHOPH, BH3HAYAE iX SK Pe3yJbTaT CHCTEMAaTH3allil Ta y3aralbHEHHS
HaOyTOTro J0CBIAY JepKaB, MDKHAPOAHUX OpraHi3aliid, M>KHApPOJHUX FOPUCAUKLIIHHUX OPTaHiB 100 3/ikc-
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HEHHSI HOPMOTBOPYOI Ta MPaBO3aCTOCOBHOI JISIILHOCTI Y BU3HAUCHHI 3acaj, ONTHMAaJIbHHUX (HOPM, TOPSIKY
PO3IISALY ¥ BUPIMIEHHSI CIIPaB, IMOB’SI3aHKUX 3 OPTaHi3alli€to Ta MPOBEACHHSIM BHOOPIB, 3 METOIO SIK HAWTIOBHI-
moi pearizalii Ta e(eKTHBHOTO 3aXHCTY MIPaB, CBOOOJ Ta iIHTepeciB y4acHUKIB BHOOpIB [7, ¢. 153].

M.I. CtaBHIHUYYK CTBEPJDKYE, 110 MIXKHAPOIHO-IIPABOBI BUOOPYi CTAHIAPTH SBJISIOTH COO0I0 3000B’3aH-
Hs JIEp’KaB CBITOBOT, EBPOIEHCHKOI CITUIBHOTH MO0 HAJAHHS BH3HAYEHUX IpaB i CBOOOJ y X0l peaizarlil
y4acTi y BUIbHHX, CIIPABENIUBUX, MIHCHUX 1 TIEPIOJUYHUX BHOOpaX s 0Ci0, siKi mepeOyBaroTh Iijl FOpHC-
JKITIERO [IAX JIEprKaB, Ta 1010 TapaHTyBaHHS peatizallii X npas i cBooox [8, c. 112].

C.I". Ceprorina 3a3Hauae, o CTaHAapTH BUOOPIB SBISIOTH COOO00 0araTopiBHEBY CHCTEMY TOJIITHKO-TIpa-
BOBUX TPUHIIMITIB 1 BUMOT II[OJI0 HAJIC)KHOT IMiITOTOBKH, IPOBEICHHS BUOOPIB Ta BU3HAYCHHS 1X pe3ysibTa-
TiB [9, c. 39]. O.1O. Tomuka murre, Mo Mi>KHAPOIHI BUOOPUI CTAHAAPTH — [I€ MDKHAPOIHI CTAaHIAPTH IIPaB
JIFONIMHY, [0 CTOCYIOThCS BUIBHUX 1 cripaBeyinBUX BHOOpIB [10, s. 315]. locuTs OIU3bKHAM JI0 II€T TIO3HUIIIT
e migxin Cremenko T.B. ta Cremenko JI.C., ki TOBOPsATH, IO MIXKHAPOJIHI BUOOPUYI CTAHAAPTH SBJISIOTH CO-
0010 HU3KY HOPM Y Tajy3i IpaB JIFOJWHH, CIIPSIMOBAHUX Ha 3a0€3ICUCHHS BUIbHUX, CIIPABENTUBUX BUOOPIB,
SIK1 BOJTHOYAC BUCTYIIAIOTH SIK HOPMAaTHBHA OCHOBA ITPABO3aCTOCOBHOI MPAKTHKH JICPKaB 1 IXHIX OpraHiB i oj1-
HOYACHO SIK OJIMH 13 TIPaBOBUX 3ac00iB MpoIlecy peatizalii HopM BUOOpUOro 3akoHomaBcTBa. [11, c. 32, 35].

B.O. KopHieHKO XapaKTepu3yrUHl €BpOINEeHChKi BHOOPUI CTAaHAAPTH PO3YMI€ iX SIK HOPMH 1HTEPIpETaIli-
HHOTO XapakTepy, 0 HAOBHIOIOTH PHUHIIUIIA BUOOPUOTO MpaBa 3aralbHOBU3HAHUM PO3YMIHHSM iX 3MICTY,
BH3HAYAIOTh MiHIMaJIBHO IOITyCTHMUH PIBEHB IX TOTPUMAHHS; K Pe3yJbTaT CHCTEMaTH3aIlil Ta y3araibHeH-
Hsl HAKOTIMYEHOTO €BPOICHCHKUMHU JIepKaBaMy, MKHAPOIHUMH PETIOHATBPHUMHU OpraHi3allisiMi OCBITY Y
cepi BUOOPIB JI0 OPTaHiB MMyOIIYHOT BIIAH, IO BIIOOpasKEHUH B PEKOMEHIAIIMHNX MIXKHAPOIHUX aKTax; K
yHi(IKOBaHI KpUTEPIi OI[IHKK BiJIOBITHOCTI HAIlIOHAJILHOTO BUOOPUYOTO 3aKOHOAABCTBA Ta BHOOPUOT MpaK-
THKH, 10 CIIPSIMOBaHI Ha 3a0e3INCUeHHS JJOTPUMAHHS JIepKaBaMK MiHIMaJIbHO HEOOXiTHOTO PIBHS yIIOPSI-
KyBaHHs y cepi Budopis [12, c. 17].

JloBoJIi IPYHTOBHO JI0 aHaJi3y MDKHAPOJHHX BHOOpPUMX cTaHIapTiB mimiiimoB b. KodmaH, skuii
TpPakTye IX SK CYKYIHICTh BU3HAHHX CIIOYATKy Ha MIKHApOJHOMY, a IOTIM 1 Ha BHYTPiAepKaBHOMY
(HaIioHAJTBLHOMY) PIBHSAX MPAaBOBUX HOPM (MarepiallbHUX 1 MPOIeCyaTbHUX, TEXHOJIOTIYHUX (TEeXHIY-
HHX)) 1 HOpPMAaTUBHUX BHMOT, III0 MAlOTh Pi3HY MPABOBY CHIIY (3arailbHOOOOB’SI3KOB1, PEKOMEHIaIliiHi),
B SIKUX y3arajJbHCHHH HAKOIMMYCHNN CBITOBUM CIIBTOBAPHUCTBOM JIEPKaB IOCBIl HOPMAaTHBHO-IIPaBOBOT
periaMeHTallii 1 peryimroBaHHs CyCHIJIbHUX BIAHOCHH y cdepi opraHizaiii i mpoBeAeHHS BUOOPIB B Op-
raHu JepXKaBHOI BIAAH 1 MICIICBOTO CaMOBPSTyBaHHS, COIPSIMOBAHUX Ha 3a0€3MEUCHHs] OTHOMAHITHOTO
PO3YMIHHS 1 3aCTOCYBaHHS MPUHIIUITIB 1 HOPM BHOOPYOT0 3aKOHOAABCTBA. TaKOX IIel HayKOBEIb XapaK-
Tepu3sye 1X aeiHITUBHUI 3MICT, SKHH B aKC10JIOTIYHOMY, TEICOJOTTYHOMY, HAOYHOMY, 00’ €KTHOMY, KOH-
CTUTYIIHHO-THCTUTYIIIHHOMY 1 CTaTyTapHO-(QYHKIIIOHAIBPHOMY acleKTaX MOXKHA 3BECTH JI0 JCKIIBKOX
MO3HMIIIH: a) BOHU € B MEPEBaXKHIi CBOTH OIIBIIOCTI cCTaHAapTaMu y cdepi npaB JIOJUHN, TOOTO TEBHUMHU
HOPMAaTHBHUMH paMKaMH, y MeXax SKUX NMOBUHHA JIiSITH JiepKaBa, ii opraHu i BCl iHII cy0’€KTH TpaB,
3 METOO Jierajizailii, JJeriTuMallii, OXOPOHH, 3aXUCTy 1 peai3amii pi3HOPIBHEBHUX 1 MOJ100’ EKTHUX TIPaB
TMIOAWHY; 0) BOHU BHHHUKAIOTH Y PE3yIbTaTi MiXKHAPOIAHOT HOPMOTBOPYOCTI (IIPaBOTBOPUYOCTI); B) BOHH
€ TIpaBUJIaMU, Mepe0adYeHUMH B MIDKHAPOJIHOMY TIpaBi; T') BOHHM 3HAXOASTh CBill 30BHINIHINA BHpa3 3a
JOTIOMOTO0 MI>KHAPOJHOTO IpaBHiIa MOBEAIHKU (MIXXHAPOIHOI TPABOBOi HOPMH); T) BOHH BUCTYIIAIOTh
y BHIJISIAI 3000B’s13aHb EPKaB, Y3SATUX HUMH B paMKax MDKHAPOJHHUX YTOI; ) BOHH HOCATH HaJHAIli-
OHAJILHUH XapakTep, ajie 3HaXOATh CBOIO MPAKTUYHY peaii3aiiio y BHYTPIIIHINA JisSUTbHOCTI IepKaBH;
€) BOHH MOCIJAI0Th BaXKIUBE MICIE Cepell METOAIB TI00AIBHOTO YIPABIIHHSI B KOHTEKCTI CTaHOBIICH-
Hs1, GOpMYBaHHS 1 PO3BUTKY INI0OAIEHOTO KOHCTUTYIIIOHATI3MY; €) 32 CBOEIO IIPABOBOIO KOHCTPYKITIEIO
1 eTUMOJOTIYHHM 3MiCTOM BOHHU € MDKHAPOZHHMH HOPMaMHU-TIPUHIIUIIAMHU, TOOTO OCHOBOIIOJIOKHUMU
3acajlaMi, PEryIIOIYUMH KOO BEIbMHU BaXIMBUX CYCHUTHHUX BITHOCHH, IO CTAHOBIATDH 1HTEpEC IS
JIep>)KaB — YJICHIB CBITOBOTO CIIBTOBApHCTBA; ) MIKHAPOJHI BHOOPYI CTAHAAPTH CIiJl PO3IIAATH B
CUCTEMHO-CTPYKTYPHOMY aCIEKTi, [0 AEMOHCTpPYE iX OJIOKOBY MOOYIOBY 3 OKPEMHX IMiJCUCTEM, CEpe.
SIKAX MOKHA BUAUIATH: MIXKHAPOIHI CTAaHAAPTH BHOOPYOTrO IpaBa; Mi>KHAPOAHI CTaHIAPTH BUOOPUOTO
3aKOHOJABCTBA; MXKHAPOIHI CTAHIAPTH BHOOPYOTrO MpOLecy; MIXKHAPOIHI CTaHIAPTH yYacTi TpOMaj-
CBKOCTI B €JICKTOPANBHIN JEMOKPATIi i T. 1.; 3) CTPYKTYPHI €IEMEHTU CUCTEMH MI)KHAPOJHIX BHOOPUHX
CTaHAAPTIB HOCITH CYBOPO OKPECICHE ETUMOJIOTIYHE, TEICOJIOTIYHe i (YHKI[IOHAIbHE HAaBAaHTAXKCHHSI,
BOHHU CHIPSIMOBaH1 Ha periiaMeHTallilo 1 HOPMaTUBHE PETYJIOBAaHHA Pi3HUX CTOPiH BUOOPUOTO MpoLecy 1
BHOOPYOro 3aKOHOJABCTBA, MAIOYH 32 OCHOBHY METY MPOBEICHHS IEMOKPATUIHUX BHOOPIB; M) HOPMU,
YTBOPIOIOY1 MIXKHAPOHI BUOOPUI CTaHAAPTH, 32 CBOEIO BUAOBOIO XapaKTEPUCTUKOIO € MaTepiallbHUMH 1
mpouecyalbHUMHU (TeXHIYHUMU/TeXHONIOTiuHUMU) [13, ¢. 67-70].
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Take Oarare po3MaiTTs y PO3yMiHHI CYTHOCTI MIXKHAPOJHUX BUOOPUYHMX CTAHIAPTIB CBIAUUTH PO TE, 1110
BITYM3HSHUMHU Ta 3apyOKHUMH HAYKOBISIMH HEOCTATHBO JOCIIKEHA 1X MpaBoBa MPHUpOJa, HE JlaHa Ha-
JIe)KHA CTPYKTYpHA, CHCTEMHA Ta 3MICTOBHA XapaKTEPUCTHKA 1, IK HACIIZIOK, aBTOPH 371¢01IbIIIOTO 1al0Th BH-
3HAYCHHSI, SIKI YaCTO CTOCYIOThCS PI3HUX 3a MPABOBHMHU OCOOIUBOCTSAMH MIKHAPOJIHUX BHOOPYUX CTaHIAp-
TiB. Takuii cTaH po3yMiHHS ITPABOBOI CYTHOCTI MIKHAPOTHIX BHOOPUMX CTAH/IAPTIB BUMArae BHOKPEMHUTH X
XapaKTepHI PUCH Ta 3IHCHATH KJIaCU(IKAIII0 TAKUX CTaHIIAPTIB.

Be3ymMoBHO, 1110 KOJIM MU TOBOPHMO TIPO XapaKTepHI PHCH MIKHAPOIHUX BHOOPUMX CTAHIAPTIB, MU TIO-
BHHHI BUXOJIUTH 13 O3HAK MDKHAPOJHUX MPABOBUX CTAHAAPTIB, OCKIJIBKH TEPII, IK MU y)Ke 3a3HAYaId, BU-
TIKAIOTH 13 JIOHA OCTAHHIX, CHCTEMHO OB’ sI3aH1 3 HUMH.

TakuM 9YMHOM JI0 YHCIIa PUC MIXXHAPOAHUX BHOOPUMX CTAHAAPTIB CIIIJT BiHECTH:

1. BOHHU SIBJIAIOTH COOOK0 YHOPMYBaHHS JIEMOKPATHYHO BU3HAYCHHUX CBITOBOIO CIUIBHOTOKO MapaMeTpiB
MOBEJIIHKK Cy0’€KTIB BUOOPYMX NMPABOBITHOCHH, SIK1 CKJIAIAI0THCS 3 TUTaHb MPU3HAYCHHS, TT1ITOTOBKH, MTPO-
BEJICHHS 1 BU3HAYCHHS PE3yJIbTaTiB BUOOPIB, MUTAHHS (hiHAHCYBaHHS BUOOPIB, BU3HAYCHHS KOJIa YYACHUKIB
BHOOPUYOrO MPOIIeCy Ta IXHBOTO A0CTyIy 10 3MI, y4acTi mpeJCTaBHUKIB IHO3EMHUX JICPKaB, MIKHAPOIHHUX
MDKYPSJIOBUX 1 HEYPSIIOBUX OpraHi3alliil Sk CIocTepiraviB 3a MpOBEJCHHIM BHOOPIB TOIIO Ta CIPSIMOBaHI
Ha 3a0e3MeUYCHHS JICTITHMHUX, BUTBHUX, CIIPABEINIMBUX HAIIOHAIBHUX, PETIOHATBHUX Ta MICIIEBUX BHOOPIB.

TakuM YMHOM MIKHAPOJIHI BUOOPY1 CTAHIAPTH OXOILTIOITH CO000 chepy opraHizallii Ta mpoBeIcHHs Ha
JEMOKPATHYHHX 3acajiaX Pi3HOro poy BUOOpiB. OJHAK MPH ILOMY BapTO HATOJOCHUTH, IO BUOOPH TYT CIIiJ
po3mIAIaTH He Juie K chepy peaizaiii mpas i CBOOO JIFOAMHH, a MEePeIyCiM SIK CyCIiTbHO-TIOI THYHAN
IHCTUTYT, SIKUA BU3HAYAE MOPSIIOK (OPMYBAHHS CKIAIy MPEICTAaBHUIBKAX OPTaHiB BIAAN ITEMOKPATHIHOL
JIepXKaBH; K Croci0 peaizaliii HapoIHOTO CYBEPEHITETY, KOJIM OCHOBHUM Cy0’€KTOM BHUCTYIIA€ HE TaK OKpe-
Ma JIIOITHA, SIK HapoJ, 1 He TaK Y PyCCOICTCHKOMY CEHCI (SIK MPOCTa CYKYIHICTh TPOMAJISH), a SIK KOJICKTHB-
HUH, IPOTE IUTICHUH Cy0’€KT; sIKk 0a30BUIl IHCTUTYT JEMOKPATHYHOTO JICPIKABHOTO pexumy [5, ¢. 29], 1o
rapaHTye 30iHICHEHHS HapOIOBIaLIs B KpaiHi.

AKCIOJIOTIYHOIO JTIOMIHAHTOIO 3aCTOCYBaHHS MIKHAPOHUX BUOOPYHX CTAHIAPTIB BUCTYIIAE TE, 11O iX BH-
3HAHHS, 3aCTOCYBaHHSI 1 peali3allis B 3aKOHOJIABCTBI OKPEMUX Jep)KaB € HaBaKIUBIIIOI YMOBOIO JOCST-
HEHHS TeHEPATbHOI METH B PO3BHUTKY IEMOKPATHYHHX IIIHHOCTEH CydacHOI IepKaBH i CyCITLTECTBA HA IOPO3i
XXI cromiTTs — Tpanchopmailii BHOOPIB B OpraHU JICPKaBHOT BIIAJIU i OpraHu MiCIIEBOTO CaMOBPSITyBaHHS
3 (hopmanmpHOTO aTpHOyTa Aep:KaBU B peaTbHUN TONITHKO-TIPABOBHUH 1HCTHTYT, IO 3a0€3MeUy€e COLialbHY
JIETITUMHICTb, O€3MEePEPBHICTH 1 CMAKOEMHICTD 3IIHCHEHHS MyOIIYHOT BJIaIi Ha BCIX 11 pIBHSIX — SIK HA PiBHI
myOJIIYHOT Aep>KaBHOT BJIA/IM, TaK 1 HA PiBHI MyOIiYHOT caMoBpsiiHOT (MyHIunansHoi) Biaau [ 14, c. 57].

[Migrpumyroun mro nosuiito M.O. baiimyparos Ta b.5l. Ko¢man nmumyts: «Came B KOHTEKCTI peastizarii
HOTO MPIOPUTETHOTO 3aBHaHHs (TpaHchopMmarllii BHOOPIB B OpraHu JepKaBHOI BJIAJM W OpraHd MICIEBO-
TO CaMOBPSIIYBaHHS 3 (POPMANBEHOTO aTpuOyTa NEPXKaBH B PEANbHUH ITOJITHKO-IIPABOBUI IHCTUTYT, IO 3a-
Oe3reuye coliagbHy JETITUMHICTD, OE3MEePEePBHICTD 1 CIIaKOEMHICTD 3/1IHCHEHHS MyOIIYHOT BIa M Ha BCIX
ii piBEsAX — B.Y.) cTae MOXJIMBUM BHU3HAYHTH THOCEOJOTIYHE KOPIHHS MDKHAPOJHHUX MPABOBHX BUOOPYMX
CTaHAapTiB. BOHU MOBHHHI pPO3YMITHCS K OCOOJHBI SBHUINA, IO AO3BOJIIOTH y3arallbHATH HAKOIHMUYCHUH
JepyKaBaMH YWICHAMH CBITOBOTO CITIBTOBApHCTBA JOCBIJ IPABOBOTO PETYINIOBAHHS CYCIUIBHUX BITHOCHH Y
ctepi opranizanii Ta NpoBeIeHHs BUOOPIB B OPraHM JepKaBHOI BIAIH i MiCIIEBOTO CaAMOBDSTyBAaHHSA. IX-
HBOIO TEJICOJIOTIIHOI0 TOMIHAHTOIO € 3a0e3IeUeHHs OMHOMAHITHOTO PO3YMIHHS Ta 3aCTOCYBAaHHS MIPUHIIHITIB
1 HOpPM HAI[IOHAJIBHOTO BUOOPYOT0 3aKOHOIABCTBA» [2, ¢. 23]. Takox 11l HAyKOBIIi 3a3HAYAIOTH: «... HASIBHICTh
3a3HaYCHUX CTAHIAPTIB y cepi BUOOPIB, TOOTO HASBHICTH MIXKHAPOAHO-INPABOBUX HOPM MPOQIIBHOTO Xa-
pakTepy B AaHiil BXXIHBIN cdepi CYyTO AepKaBHO-IIPABOBHUX BiTHOCHH, KATETOPUIHUM YHHOM TpaHCchHopMye
ixHro cepy. Panimre npaBoBuil iHCTHTYT 3MIHCHEHHS IEPIOAMIHOTO OHOBJICHHS BJIaIU 3aBXKIH IepeOyBaB y
BUKJIFOYHIN KOMITCTEHIIIT KOHKPETHOI JepKaBH, (OPMYBABCs, PEIIIAMCHTYBABCS, TapaHTyBaBCsl, Pealli3oBy-
BaBCs 1 KOHTPOJIOBABCS TUTBKU HOTO PO IIBHUME IHCTHTYIISIME Ha Horo Teputopii. Came Te, 1o BHOOPH,
iXHs IpaBOBa 00OJIOHKA — BUOOpYE MMPABO Ta iXHS MpOIecyalbHa OCHOBA, — BUOOPUHUIT MPOIIEC CTAIOTh HE
TUTBKA BaYKITUBHM YUHHUKOM (POPMYBaHHS BIIAIH, 3a0€3II€UCHHS 11 TO3UTHUBHOI CIaKOEMHOCTI i cTabiiIb-
HOCTI B COIiyMi OKPEMHX JIepKaB, ajie MOCIAar0Th JeAali OLIbII BaroMe Micie i HaOyBaroTh Jeaaii OiIbII
ICTOTHOTO 3HAYCHHS B MDKHAPOIHOMY IPaBi, CTAIOUH OJHUM i3 OPI€EHTHPIB 1 HABITH METaTPEH/IB CBITOBOTO
po3BuTKy” [2, c. 18].

2. MXKHapOIHi BUOOPUi CTAHAAPTH BUTIKAIOTH i3 MDKHAPOJHUX IPABOBUX CTAHIAPTIB, MEPEIyCiM CTaH-
JapTiB npas JitoauHu. Lle mos’s3aHo 3 TuUM, 110, K 3a3Hayae M.B. Mapxreiim, cam iHCTUTYT BHOOpiB BU-
HUK Y paMKax iHCTHTYTy IpaB i cBOOOJ JIOAMHU 1 TPOMAIsSHIHA Y Mipy CBOro (DOPMYBaHHS, Y KOHTEKCTI
ICTOPUYHOTO PO3BUTKY JCPIKABHOCTI KOHKPETHOI KpaiHH, ii CYCHUTBHOTO YKIAIy I MOJITHYHOTO PEKHMY,
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KYJIBTYpHUX, HAI[IOHAJIBHUX, PETITIHHUX, TPABOBUX TPAIHIIIN, PIBHS IHTETpallii y CBITOBE CITIBTOBAPKCTBO Ta
CTaHy MDKHApOJIHUX BIIHOCHH, 3HAHIIIOB BIIACHI PUCH 1 3aKOHOMIpHOCTI (yHKITIOHyBaHHs [15, c. 23]. Hana-
JIi TIpaBa JIFOIWHU OTPUMAIIA CBOE MIDKHAPOJIHE BU3HAHHS 1 BIJIOBITHO 3 CHCTEMHU MIKHAPOIHUX CTaHIAPTIB
MIpaB JIIOIWHY [MOYAIM BUKPACTHIII30BYBATHUCS MIKHAPOIHI BUOOPYI CTAHAAPTH, SIKI BUCTYINAIOTh IEBHUMH
HOPMaTHBHUMH paMKaMH, y MeXaX SKHX TOBHHHA JIATH JepkaBa, 11 OpraHu 1 Bci iHII cy0’ €KTH BHOOp-
YUX TPABOBIIHOCHH, 3 METOIO JIETITHMHOTO ()OpPMYBaHHS MPEJICTABHUIIBKUX OPTaHiB JACp)KaBHOI BIAJH Ta
MICIIEBOTO CaMOBpsTyBaHHs. J[OBOJI Y4acTo y CBOTH OCHOBI BOHU MICTAThH JIEMOKpPATHUHI I[IHHOCTI y ce-
pl opranizalii Ta MPOBEJCHHS BUOOPIB, MO OXOIUTIOIOTH NPAKTUKY JIEPKABHOTO OYIIIBHUIITBA PO3BHHYTHX
JIEMOKPATHYHHUX KpaiH, MDKHAPOTHUX OpTraHi3allii, MKHAPOTHUX FOPUCIUKIIHHUX opraHiB. TakuM 4uHOM
BOHH IPYHTYIOTBCS HAa HAKOIIMYCHOMY CBITOBOO CITUTBHOTOIO JIOCB1JII HOPMATHBHO-TIPABOBOI periiaMeHTaIlil
Ta PEryJIIOBaHHs CYCHUIBHUAX BITHOCHH MO0 3MIHCHEHHS HOPMOTBOPYOI Ta MPaBO3aCTOCOBHOT JISUTBHOCTI
y cdepi oprasizaiiii i MPOBEJACHHS BUOOPIB Yy OpraHu JepKaBHOI BIaJ I Ta MIiCIIEBOTO CaMOBPsITyBaHHS; SB-
JISIIOTH COOO0I0 y3arajJbHEHHS TaKol MPAKTHKH 1 CIPSMOBYIOThCS Ha 3a0€3MEUCHHS MTONTHPEHHS MIEPET0BOTO
JIEMOKPATHYHOTO JIOCBIY (OPMYBaHHS MPEJICTABHUIILKUX OPraHiB JEp>KaBHOI BIaJld Ta MICIEBOIO Camo-
BpSyBaHHsI, OJHOMAHITHOTO TX pO3YMIHHS 1 3aCTOCYBaHHSI B IHIIIUX JIEpPKaBax, siKi, y CBOO 4epry, 0epyTh Ha
cebe 3000B’s13aHHS 010 3a0e3MEUCHHS Ha HAIlIOHAJILHOMY PiBHI BU3HAYCHHUX CTAHAAPTIB Y X0l peaizamii
YYacTi CBOTX IPOMAJISIH Y BUIbHUX, CIIPABEIJIMBUX, TIHCHUX 1 MEPIOANIHUX BHOOpaX.

3. MXKHAPOHI BUOOPYI CTaHIAPTH (POPMYIOTHCS PIZHOMAHITHUMH MIKHAPOJIHUMH OpraHi3aIlissMu, Iij
SIKUMH PO3YMIFOTHCS IOOPOBIIbHI 00’ €THAHHS JIePKaB BIAMOBIIHO 10 MI>KHAPOIHOTO TIpaBa, Ha OCHOBI M-
HApOJIHUX JIOTOBOPIB JIJIS CITIBIIPAIll, IKi MAlOTh CTPYKTYPY OpPraHiB YIpaBIiHHI 1 3araybHi 1 [16, ¢.17].

Jlo uncita BiTOMHX MIDKHAPOJHHUX OpraHi3allii, TisJIbHICTh SIKUX CIPSAMOBaHAa Ha ()OPMYBaHHS MI>KHAPOJI-
HUX BUOOPYHX CTAHIAPTIB, ciIija BitHecTH Opranizanito O0’eHannx Harriii Ta cuctemy 1 OCHOBHHX OpraHiB
1 CTPYKTYpH, IO TiepeOyBaroTh Mix 1 erijor, Paxy €Bponu Ta yctaHoBH W opranu (€BpoIeichKuil ¢y 3
npaB JroauHM, [lapmamMenTcbka acamOiest, €Bporieiicbka KoMIcist 3a AeMOKparito gepe3 mpaBo (Benemianceka
KoMicist) Ta ii Paja 3 muTaHs qeMOKpaTHIHUX BUOOPIB, [ pyma aepkap NpoTH Kopymiii Ta Biamin 3 nmutans
BHOOpUOTO cripusiHHsA), €Bporericskuii Coro3, Opranizaiiiro 3 Oe3neku i criepoditHuITBa B €Bporni (OBCE),
Bropo nemokparudnuXx iHimiatus npas roauan OBCE, Mixknapinamentcebkuid Coro3, Acolliaiiro opraHizaro-
piB BUOOPIiB KpaiH LleHTpasbHoi i CxiHOT €BpONH Ta 1HIIII.

3a3Ha4yeHI MIDKHAPOJHI OpraHizamii BIIIrPaloTh BaXIWUBY POJb Y BHPOOJEHHI JEMOKPATHYHUX 3aca]l
(opMyBaHHS TIPEICTABHUIIBKUX OPTaHiB IEPKaBHOI BIAIU Ta MIiCIIEBOTO CAMOBPSIyBaHHs. Y MeKaX CBOET
KOMIICTEHIIIi, BUXOISIYH 3 TIEPEAOBOTO JOCBIAY PO3BUHYTHX NEMOKPATUYHUX KpaiH, BOHH OCpyTh y4acTh Y
HaNpAaIOBaHHI TAKUX CTAHJAPTIB; B Tiil UM 1HIIH GOPMI FOPUAMIHO OPOPMIISIOTH 1X; 3a0e3MeuyoTh e(ek-
TUBHUI 3B’S130K MK PI3HHUMH KpalHaMH, IHIIUMH MDKHAPOJHUMHU IHCTHTYIIISIMHU, IO 3aiMAarOThCS TTHTaH-
HSMH HapOJOBJIAJIs; TOBOJII YacTo (hIHAHCYIOTh PI3HOMAHITHI MPOEKTH y cdepi 3ade3redeHHs peaizaril
JIEMOKpPAaTHIHUX GopM (GOpMyBaHHS MPEACTABHUIBKUX OPraHiB IEPKaBHOI BIIQIX Ta MICIIEBOTO CAMOBPSIITY-
BaHHS1, OPTaHI30BYIOTh OCBITHI Ta HAYKOBO-TOCIIIIHI IPOESKTH Y il cepi, 110 B IIIIOMY CITPHSIE BUPOOICHHIO
3arajJbHOT MOJITUKH y CBITI 3 PI3HUX MUTAaHb OPraHi3allii Ta IPOBEICHHs BUOOPIB MPEICTABHUIIEKUX OPraHiB
myOJIiYHOI BIIAJAH, 1, 3pEIITO0, BIPOBAIKCHHIO ¢(PEKTUBHOTO AEMOKPATUYHOTO YPSAYBaHHS SIK HAa MiKHA-
POJHOMY, TaK 1 HAI[IOHAJIBHOMY PiBHI OKPEMHX JICPXKaB.

4. MibXKHApOIHI BUOOPY1 CTaHAPTH BUHUKAKOTh Y PE3yJIbTaTi MXKHAPOIHOI HOPMOTBOPYOCTI (MPaBOTBOPUO-
CTi) 1 SIBIISIOTH COOOO MPaBUIIA TIOBEIIHKU Y (YOPMI MIPUHIIMITIB 1 HOPM, SIKi 3aKPIIUICH] Y PI3HOMAHITHUX MiX-
HApOJIHUX aKTaX, IO CIIPSIMOBAHI HA pEIAMEHTALIIIO i HOPMAaTUBHE PETYITIOBAHHS Pi3HUX aCIEKTiB BUOOPIOTo
TIPOLIECY i BHOOPYOTO 3aKOHOABCTBA, MAIOUH 32 OCHOBHY METY IIPOBEIACHHS IEMOKPAaTUIHHX BHOOPIB.

3a CBO€IO MIPHUPOIOI0 BUOOPUI CTAaHIAPTH BUCTYIIAIOTH HOPMAaTHBHO-I[IHHICHIM OPi€HTHPOM (pOPMYBaHHS
MPECTABHUIIBKUX OPTaHiB MyOIIYHOT BIIaH 1 BOHH XapaKTePU3YIOThCS MiHIMAIbHOK HEOOXIAHICTIO Ta J0-
MyCTUMICTIO KaHOHA (3pa3Ky, €TaJOHY) MOBEIHKH JICP)KaBU Ta 1HIIUX Cy0’€KTiB BHOOPUOTro MpoIiecy TOOTO
1e TO¥ HeOoOX1THUI 00CsT, MIHIMAIEHUH PiBEHB, Ha SIKOMY MAlOTh pealli3oByBaTHCh BUOOPUI ITpaBa TPOMaJIsTH,
3IACHIOBATHCS HAPOJOBIAIS B KpaiHi. Sk 3a3Hauae M.I. CMOKOBHY, «MI>KHAPOTHHUH CTAHIAPT € HE3HUKY-
BaHHM MiHIMyMOM» [17, c. 56]. Ha 1110 5k ocobmuBicTs 3Beptace ypary i F0.b. KimoukoBchkid, skuii 3a3Hagac,
0 caMe MiHIMaJBHICTF BUMOT IIOAO JAOTPHMAHHS IIEBHOTO HEOOXiTHOTO pIiBHS, BIAcHE, i OOIPYHTOBYE
MOXITUBICTB 3aCTOCYBaHHS TepPMiHA «CTAHAAPT» (HUKYEC 32 CTAHAAPT), TOOTO Te, IO € «HECTAHIAPTHUMY,
BHU3HAETHCS HEMIPUIYCTUMUM [5, c. 28]. B To e yac BU3HABILM BUOOPYI CTaHJAPTH, IO MICTATHCSA B MIXK-
HApPOJHUX YroJax, Aep:KaBu OepyTh Ha ceOe Mi>KHAPOIHO-TIPABOBI 3000B’sI3aHHS, SIKI BOHH IIOBUHHI BUKOHY-
BaTU IIUISIXOM 3aKPIIJICHHS B HAIIIOHAJILHOMY KOHCTHTYLITHOMY 3aKOHOJABCTBI Ta B HACTYIHINA IPaKTHIHIN
JiSIBHOCTI BIAMOBIIHUX OpPraHiB JepXaBHOI By Ta Cy0 €KTiB BUOOPUOrO MPOLECY.
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CaMi MIKHApOJIHI aKTH, B SIKUX OTPUMYIOTh CBOE BH3HAHHS MIXHApOIHI BHOOPUI CTaHIAPTH XapaKTe-
PHU3YIOTBCS 0araTOMaHITHICTIO 1 BOHM MAlOTh Pi3HY MIPABOBY CHITY (3aralbHOOOOB’I3KOB1, pEKOMCHIAITiiTHI ).
Taki akTH BU3HAYAIOTh JIEMOKPATUYHI TIPUHIIUITA OpraHi3allii Ta MpoBeJCHHs BUOOPIB, Y4acTh IPOMAJISH y
BHOOPUYOMY ITPOIIECi, pealtizallito HUIMU CBOTO ITpaBa 00MpatH i OyTr 0OpaHUM JI0 yONIIYHUX MIPECTABHUIb-
KHX OpraHiB BJIJH TOMIO.

5. MbKHapOIHI BUOOPYI CTaHJIAPTH XapaKTePU3YIOThCA (yHIaMEHTABHICTIO 1 YHi(ikoBaHicTIO. 1e mo-
JISITA€ y TOMY, III0 BOHU CIIPSIMOBAHI Ha TOCATHEHHS TIEBHOTO PE3YIBTaTy, BU3HAYCHOTO Y MIXKHAPOIHUX JIO-
KyMEHTax — Ii¢ 3a0e3leueHHs JTOTPUMAaHHS Jiep)kaBaMU MiHIMaJIbHO HEOOXITHOTO PIBHS YIOPSAKYBaHHS
opsAAKy (hopMyBaHHS MPEJCTABHUIILKAX OPraHiB JAep)KaBHOT BIIAJM Ta MICIIEBOIO CaMOBPSTyBaHHS, 3a0e3-
TICYCHHST BUOOPUMX IPaB TPOMAISTH, TapaHTYBAaHH iM IpaBa Ha YIPABIIHHS JACP>KaBOIO 1 IPH IILOMY, BUXO-
JISTYH 13 3aralIbHONTIONCHKUX I[IHHOCTEH, a He 13 YSBJICHb OKPEeMHUX HWBLTI3aIii. MikHApoaHI BUOOpUI CTaH-
JIapTH — IIe yHi(ikoBaHA HOpMATHBHA OCHOBA Mpolecy (GOPMyBaHHS MPEICTABHUIILKUX OpPTaHiB MyOJi4HOT
BJIQJI Ta KPUTEPIiB OLIHKH BIAMOBIIHOCTI HAI[IOHAIBHOTO BUOOPYOTO 3aKOHOJIABCTBA Ta BUOOPYOI MPAKTUKH
MDKHApOJHUM TIPAaBOBHM CTaHJapTaMm. [IpaBia, Taka yHi(iKOBaHICTh BUOOPYMX CTAHAAPTIB HE € a0COJOT-
HO, 1[0 TIOB’S13aHO 3 ypaxyBaHHSAM TPaJIHUIiii OKpEMHUX HAPOJIB, IEPKaB, iX HAIlIOHAILHUMH, ICTOPUYHUMH,
KYJBTYpPHUME 0COONMBOCTAMHU. ToMy Ta K cama 3arajibHa JIeKJapallis mpas JIFOJWHN BU3HAYA€E TaKi BUOOPYl
CTaHIAPTH sK: 1) mepioanyHicTh BUOOPIB; 2) 3arajibHe 1 piBHE BHOOpUE MPABO 1 B TOW K€ Yac PEKOMEHJIYE
TaEMHE TOJOCYBaHHS K HAHONTHMAJBHIITY (OpMy pearizallii BHOOpYOoro mpapa, ado »x 3araibHUH KOMEH-
tap Komitery OOH 3 nipaB monuHu 10 ctarti 25 MibKHApOIHOTO MAKTy PO TPOMAJISTHCHKI 1 MTOJTITHYHI TpaBa He
BCTAHOBITIOE YiTKUX BUMOT J0 BUOOPUOI CHCTEMH, BU3HAYAIOUH JIUIIIE ii MPUHIIHAIT «OIHA 0c00a — OUH TO-
JIOCY», UM K MIPO THCTUTYIIHHE 3a0e3IeYeHHsT BUOOPYOTO MPoIiecy, YTBOPESHHS HEe3alIeKHOI BUOOPUYOT KoMicii
nporosomye: “Heo0XiqHO CTBOPUTH HEe3aIeKHY BUOOPUY KOMICIHO, sika O Harvisiajia 3a nmepediroMm BHOOpUHX
MPOIIECIB 1 TapaHTyBajla YECHICTh 1 HE3aJeKHICTh BHOOPIB, SIKI TIOBUHHI TPOBOJUTHUCS BIAIMOBIJIHO 10 HAa-
[IOHAJILHOTO 3aKOHOJABCTBA” HE BH3HAYAIOYM TPH IIbOMY CYO €KTIB (hOpMyBaHHs Takoi BUOOPYOI KOMICIi,
rapaHTii il He3aJIeKHOCTI, TOBHOBa)KECHHSI, TPABOBY OCHOBY JIISITLHOCTI.

6. MKHApOJIHI BUOOPYI CTaHJIApTH PO3paxOBaHi HA HEBH3HAYECHE KOJIO CYCIUIBHUX BITHOCHH Ta ajpe-
CYEThCsI HETIEPCOHI(PIKOBAHOMY KOJy CYO’€KTIB 1 B TOW € 9ac BOHM YITKO OKPECITIOIOTh MEXI MOBEIIHKH
JIepKaBH, 11 BIJIIOBITHIX OPraHiB Ta Cy0’ €KTIB BHOOPUOTO MpoIiecy Tepe)T IOYaTKOM, ITiJT Yac Ta Iiciis 3aBep-
mIeHHs BHOOpUoi kammaHii. Takum 9uHOM BOHH (DOPMAIbHO BH3HAYAIOTH iX MPABIJIO MOBEAIHKHU, IEMOKpa-
THYHI 3aCaJ¥ TaKOi TOBEIHKH, OPIIIIITHO OKPECITIOI0Th CTAHAPTH 1X TPABOMOBEIIHKH.

7. MDDKHapOIHI BUOOPUi CTaHIAPTH HE3BAXKAIOUH Ha 1X MPABOBY IPHPOAY — UM BOHH MAIOTh 000B’ I3KOBHIA
YH pEeKOMEHAAIIITHUI XapaKkTep — pO3nIAAI0THCS SIK 000B’SI3KOBI 10 BUKOHAHHS 3araJbHOIPUNAHSITI BUMO-
T'H, 3aKpiIJieHI M>KHAPOJIHUMH yrojaMu a00 BCTAHOBJICHI MIKHAPOJHUMH OPTaHi3allisiMH, 110 BU3HAYAIOTh
JIeMOKpATHYHi ()OPMHU 3MIHCHEHHS HApPOIOBIA IS Yepe3 MPOBAKEHHS BiIIOBITHUX BUOOPUUX MPOLEAYD i3
METOIO SKHANIIOBHIIIOI peai3amii rpoMaJIssHaMH CBOiX BUOOPUYHMX TIpaB Ta IpaBa Ha YIPABIIHHS IEPKaBOIO.
[Ipu oMy Taka 00OB’SI3KOBICTh BUTIKAE 13 BU3HAHHS JICpKaBaMHU IOPHIMYHOT CHITH MPABHIT TOBEIHKH, K1
OyJIM BU3HAYCHI MIKHAPOJIHOIO CIIJIBHOTOK B SKOCTI MPaBHJI JiSUTBHOCTI, CTAHAAPTIB GOpPMYyBaHHS Mpe-
CTaBHUIIBKUX OPraHiB JIEpKaBHOI BIAIU Ta OPraHIB MICIIEBOTO CaMOBPSIYBAaHHS, SKUX IOPHIMYHO HEOO-
XimHO norpuMyBaTHcs. OO0B’I3KOBICTh MIKHAPOTHUX BUOOPYHX CTAHAAPTIB TAPAHTYETHCS 8CINAHOGLEHHIAM
no3umMueHUX 0006 3Ki6 0epaicas uooo ix 3abe3neueHHss, OXOPOHU 1l 3aXUCmy ma nepeobaueHHsIM 3a ix Heu-
KOHAHH3L YU HEeHAENHCHE BUKOHAHHS CAHKYIU NOTIMUKO-IOPUOUYHOO YU NOLIMUYHO20 XAPAKMED).

8. MDKHApOIHI BUOOPYI CTAHIAPTH MAKOYM HAJIHAIIOHAIBLHUHA XapakTep 1 MOCiIaoun BaKJIHMBE MICIC B
cucteMi (OpM 1 METOJIIB CBITOBOTO JIEMOKPATUYHOTO YIPABIIHHS B KOHTCKCTI CTAHOBJICHHS, (JOPMYBaHHS
1 pO3BHTKY MDKHAPOIHOTO ITyOIIYHOTO IpaBa, BUCTYIAIOTH IPH HEOMY 0a30BHMH HOPMATHBHUMHE MPUIIH-
camH, sIKi MOTpeOyIOTh CBOTO BIIPOBAKCHHS Y HAI[IOHAIFHE 3aKOHOAABCTBO PO3BHHYTHUX JEMOKPATHUHHUX
KpaiH i MatOTh 3HAWTH CBOIO NMPAKTHYHY peai3allifo y BHYTPIIIHIN MOTITHIN Aep>KaBH uepe3 IMIIEMEHTAIIIF0
BIJIMOBITHUX MI>KHAPOJIHUX aKTIB.

Po3po0ka i NpUHHATTS CBITOBOIO CIIJILHOTOK TaKMX MIXKHAPOJHHUX aKTiB HE € CaMOIIJUIIO TisUTBHOCTI
MDKHApOIHHUX YPSIOBUX 1 HEYpPSAOBUX opraHizamiid. Sk mpaBmisHO cTBepmkytoTh Cremenko T.B., Cre-
menko JI.C.: «B ymoBax momitu9aHOT 11o6anizalii Ta 3p0CTaHHs B3a€MOJIIT Ta B3a€MO3aJIe)KHOCTI IepiKaB
Ha MDKHapOJHIN apeHi BHOOPH OpraHiB Aep KaBHOI B Ta OPraHiB MICIICBOIO CAaMOBPSIIyBaHHs, OCa-
JOBUX 0C10 BUXOIATH HAa HaAJIEP)KaBHUI PiBEHb, TPAHCPOPMYIOUUCH B 00’ €KT MIKHAPOAHO-IIPABOBOIO
pETyIIOBaHHS, IEMOHCTPYIOYHM IEPMAHEHTHHI XapaKTep TEHACHIII KOHCTUTYIIOHATI3aIlil MiIXKHAPOIHO-
ro IPaBOMOPAJKY Ta IHTEpHAILllOHaJi3alil HalllOHAIBHOIO KOHCTUTYLIHHOTO npaBa. OnHuM 13 Hailb1IbII
sicKpaBUX (DEHOMEHIB 3a3Ha4eHOi TEeHICHIII € MDKHApOAHI BHOOpPYI CTaHAApPTH, IO MAIOTh BEJIHKY Ta
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HEMHUHYIIY TOJITHKO-TIPaBoBY IiHHICTHY» [11, ¢. 36]. [lpu mboMy NisNIbHICTE MIKHAPOAHHUX YPSIOBUX 1
HEYPSJOBUX OpTaHi3aliii mpu BUPOOICHHI MIXKHAPOJHMX BHOOPUUX CTaHIApPTIB CHPSIMOBaHA, MO-TIEpIIIe,
Ha CHCTEMaTH3aIlil0 Ta y3arajJbHeHHS HAKOIMMYEHOTO KpaiHAMH CBITY, MDKHAPOJHUMH OpTaHi3allisiMu Te-
penoBoro ocBiny y chepi opranizaiii BHOOPIB 10 OpraHiB MyOJIidyHOI BiIaJH, TO-ApyTe, BUPOOJICHHS Ha
OCHOBI TaKoi MPaKTUKH BIAMOBIIHUX MPHUITHACIB 00OB’SI3KOBOTO UM PEKOMEHIAIIMHOTO XapakTepy, sKi JiT-
Killle PEeNIAMEHTYIOTh 1 HAJIEKHO PETYIOTH Pi3HI CTOPOHU BUOOPUYOTO MPOTIECY i BHOOPYOTrO 3aKOHOIaB-
CTBa, EPECITITYIOUN METY — IEMOKpaTHIHE (POpMYBaHHS IPEICTABHUIIBKIX OPTaHiB ACpKaBHOI BIAIH Ta
MICIIEBOTO CaMOBPSIyBaHHS, MIO-TPETE, CTBOPCHHSI 1 TapaHTYBaHHS BIJIMMOBITHOTO MEXaHI3MYy peaizaril
MDKHAPOJIHHUX BUOOPUMX CTAHIAPTIB, 3 TUM, OO BU3HAYCHI Y HUX MPUTTUCH OTPUMAJIA CBOE BU3HAHHS Ha
PIBHI OKpEeMUX JIepKaB i 00 MPH IbOMY KO)KHA TaKa KpaiHa He TUTbKH IMIZIEMEHTYBajla MiXKHAPOIHI aKTH
y cdepi opranizamii Ta IpoBeACHHS BHOOPIB, MIPUBEJIA CBOE 3aKOHOJABCTBO Y BIAMOBIIHICT 31 B3ITUMHU
Ha cebe MIXHApOIHUMU 30008’ I3aHHIMH Yy 1iK cdepi, a i BYUMHSIIA BiIOBIHI i Ta CTBOPIOBaja peaibHi
YMOBH JIJIs iX TapaHTyBaHHS 1 3MiMCHEHHs. TakuM YMHOM MIXHaApOJHI BUOOPYl CTAaHAapTH Ha HAIIOHAIb-
HOMY piBHI BUCTYIAIOTh SIK: &) BITYM3HSHA HOPMaTHBHA OCHOBA ()OpPMYyBaHHS MPEICTABHUIILKUX OPTaHIB
myOIiYHOT Blaau; 0) MpaBo3acTOCOBHA MPAKTUKA JICP)KaBH 1 11 OpraHiB 1 OJTHOYACHO SIK OJIWH 13 TIPABOBUX
3aco0iB Tpolecy pearizaiii HOpM HalliOHAJIBHOTO BUOOPUYOTO 3aKOHOJIABCTBA BUXOMASUH 3 MIKHAPOIHUX
MIPUITUCIB 1 TPAKTUKU PO3BUHYTHUX IEMOKPATHUYHUX ICpiKaB. 3aBISKU IIbOMY 3aKOHOTABCTBO OKPEMHX
KpaiH Ta 1X HallioHaJIbHE MPaBO 30aradyyroThCsi, BAPOOJICHUMH MIXHAPOIHUM CITIBTOBAPUCTBOM JIEMOKpa-
TUYHAMH TPAaBOBHMH CTaHAAPTAMH 3 YPaxyBaHHSAM THX UM IHIINX BITYM3HIHHUX TPATUIIA KOHKPETHUX
JIepKaB, 1X IHTErPOBAHOCTI y MIXHAPOIHY CHUIBHOTY ¥ MIKHApPOIHI OpraHiszaiii, MCHTAJIITETy Hapojuy,
BHOpaHUM HHM BEKTOPOM TOJITUYHOTO PO3BUTKY 1 T. iH.

BucHoBku. TakiM YMHOM MOXHA 3pDOOHUTH BHCHOBOK, IO MINCHAPOOHI 6UuBOpUi cmandapmu — ye 3aKpi-
NIeHI y MIJCHAPOOHUX AKMAX, MEKCMYaIbHO YHIMIKOSAHT 1l (OYHKYIOHANLHO YHIBEPCATbHI (6 M. Y. HA peio-
HATbHOMY PI6HI 011 NEGHUX MINCHAPOOHUX 00 €OHAHb 0ePHCA8) NPUHYUNU MA HOPMU, SIKI 6UPODIEHI C8IMOBOI0
CRITLHOMOIO BUXOOSIYU 3 NPAKIMUKU PO3GUHYMUX OeMOKPAMUYHUX KPATH A 8UMO2 CYHACHO20 0eMOKPAMUYHO20
PO36UMKY C8IMOGOT CniIbHOMU, WO (PIKCYIOmMb HOPMATHBHO-IIIHHICHHNA OPIEHTHD (MIHIMATbHO HEOOXIOHY abo
baoicany mipy) nogedinku oepocasu, it opeanis, cy6’ekmis ubOpu02o npoyecy wooo opmyseanns npeocmas-
HUYbKUX OP2aHi8 0epiicaghol 61a0u ma miclyeso2o camospsioy8aniis, sKi BUCTYTIAIOTh y BUIVIIAI 3000B’s13aHb
JICpYKaBH, Y3ITUX HEKO B paMKaxX MIKHAPOIHUX YTOM 000 3abe3neuetts 30iCHeH s HapoOoanados 8 Kpaiui
ma nepeddauaiomy 3a ix NOPyueHHs CAHKYli IOPUOUYHO20 YU NOTIMUYHO20 XApaKmep).
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BMnB NPABOMNOPALOKY HA NMOAOAHHA NOKASIB:
KOrHITUBHUA OUCOHAHC
TA AOMIHICTPATUBHO-INPABOBA XAPAKTEPUCTUKA
THE INFLUENCE OF LEGAL ORDER ON THE PRESENTATION OF EVIDENCE:
COGNITIVE DISSONANCE
AND ADMINISTRATIVE AND LEGAL CHARACTERISTICS

Bnixap M.M.,

00KmMop ropUGUYHUX HayK, rnpogecop,

3asidysay kaghedpu aOMiHicmpamueHo20 ma iHghopmauiliHo20 rpasa
Haes4anbHO-Haykog8020 iHcmumymy ripaea, ricuxonoaii ma iHHoeauitiHoi ocgimu
HauioHanbHo20 yHieepcumemy «JIbgieCbKka nonimexHikax

(m. Jlbsie, YkpaiHa)

VY craTTi IpoaHaizoBaHO BILTUB ITPABOMOPSIKY Ha TIOaHHS JTOKA3iB B aJIMiHICTPATUBHOMY CY/IOYMHCTBI.
JloBezieHo, 110 MPABOIOPSI0K Mae KOHCOJIAYFOUHil BIUTUB Ha CYCIIJIbCTBO, BUCTYIIAE FAPAHTIE0 JOTPHMAH-
HsI TIpaB 1 cBOOO JIFOJMHK. 32 YMOBH JIOTPUMAHHS BUMOT [IEP)KaBH J0 MMOBEIIHKH JIFOIUHH, JIepiKaBa rapaH-
Tye€ JIIONWHI 3aXUCT Ta MeBH1 Oiara. BiAmosiaHo, YMM BUINUH PiBEHB IPABOTIOPSIIKY B JIEPIKaBi, THM HAXKIUM
€ piBeHb MPABOIOPYIICHb. Y MPABOBIH JIep)KaBi BUIIUM € PIBEHb 3aXHICHOCTI JIFOIWHU; HABITh 32 YMOBH
MOPYIICHHS MMEeBHUX 11 mpaB i ¢cBOOOM, 3a 3BEPHEHHSAM J0 BiJIOBITHUX OpPTaHiB, BOHH OyIyThb BiIHOBIECHI
sikHarmBuAme. OMHUAM 13 TaKUX OPTaHiB € CyJ, MeTa AisUTLHOCTI SIKOTO TOJISTae y 3MIHCHEHH] MPaBoCyIIs
3 METOIO BIJIHOBJICHHSI CIIPABEITMBOCTI Ta 3aKOHHOCTI. KOXEH 3 y4acHUKIB CYJJOBOTO TpOIlecy — MO3HMBaY 1
BIJIMOB1/Ia4, MAIOTh MPABO MMOJATH JIaHi, Ha MiJICTaBl AKUX CYI MOXKE 3pOOUTH BHCHOBKH PO HASBHICTh YU
BIJICYTHICTb Yy JisX (0€3isUTBHOCTI) CTOPIH 03HAK MPABOMOPYIICHHS Ta 3MyCUTH YYACHHUKIB CyJ0BOTO MPOIIe-
Cy JI0 BUNHEHHS ITEBHUX Jiil. Be3cyMHIBHO, 1110 KUIBKICTh MPABONOPYIICHb HIKYA y TUX KpaiHaX, Jie PIBCHb
MPaBOMOPSIKY CTa0LIBHO BHCOKHI. CaMe TOMY 1 KUIbKICTh 3BEPHEHb JIO CyAy JJISl BIIIHOBIICHHS MTOPYIICHUX
paB i cBOOO]] 3HAYHO HIDKYMH, HIK Y TUX KpaiHaX, Jie pIBEHb MPABOMIOPSIKY HIXKUWH. Y TaKUX CyCIITbLCTBAX
3HAYHUH BiJICOTOK HACEJICHHS YCBIOMJICHO Oy/Iye CBOIO TIOBEAIHKY BiJIIIOBIIHO JIO BUMOT 3aKOHY, a BiJHO-
CHHH y CHCTEMI «JTFOINHA — JIep)KaBay IPYHTYIOThCS HA MPUHIIMITAX 3aKOHHOCTI, B3a€MHOI TI0OBAary, BU3HAHHI
JIIOMMHU HaHOUTBIIOK0 IIHHICTIO JepkaBu. OOIPyHTOBAHO, 110 MPABOIOPSAIOK Oe3MocepeHhO BIUIMBAE HA
MOJIaHHS JIOKa3iB B aJIMiHICTPAaTUBHOMY CYJIOYHMHCTBI, OCKUIBKH: IIOpa3y 30UIBIIYE KiJbKICTh JIFOJCH, SKi
YCBIJIOMIICHO KEPYIOThCS y CBOTH MOBEMIHIII BUMOTaMH 3aKOHY, &, BIAMOBIIHO, I1i JIFOAH HE JOMYCKAITh Y
cBoiii mpodheciiiHil MisTTPHOCTI OPYIISHb 3aKOHY ab0 MopyIIeHb MO0 cede 3 60Ky MyOIiyHOoT aaMiHiCTpa-
1i1; TOCTIHHU PO3BUTOK 3aKOHOAABCTBA, pepOpMyBaHHS BITYU3HSIHOI IPABOBOI CHCTEMH CITPUSIE BUHUKHEH-
HIO HEOOXIHOCTI y JIFOMMHU [10 TOTIHOICHHS i1 MPaBOBUX 3HAHb.

Kuarouosi ciioBa: aqMiHiCTpaTUBHE CYIOUYUHCTBO, TPOMA/ITHChKE CYCITLILCTBO, JOKa3yBaHHS, OKa3, Mpa-
BOBa JIeprKaBa, [IPABOIOPSIOK, aIMiHICTPATHBHE TPABO.

The article analyzes the influence of law and order on the presentation of evidence in administrative
proceedings. It has been proven that law and order has a consolidating effect on society, acts as a guarantee
of observance of human rights and freedoms. Provided that the state’s requirements for human behavior are
met, the state guarantees a person protection and certain benefits. Accordingly, the higher the level of law and
order in the state, the lower the level of crimes. In a legal state, the level of human protection is higher; even
if certain of her rights and freedoms are violated, they will be restored as soon as possible upon application
to the relevant authorities. One of these bodies is the court, the purpose of which is to administer justice in
order to restore justice and legality. Each of the participants in the legal process — the plaintiff and the defend-
ant — has the right to submit data on the basis of which the court can draw conclusions about the presence or
absence of signs of an offense in the actions (inaction) of the parties and force the participants in the legal
process to take certain actions. There is no doubt that the number of crimes is lower in those countries where
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the level of law and order is consistently high. That is why the number of appeals to court to restore violated
rights and freedoms is much lower than in those countries where the level of law and order is lower. In such
societies, a significant percentage of the population consciously builds their behavior in accordance with the
requirements of the law, and relations in the “person — state” system are based on the principles of legality,
mutual respect, recognition of a person as the greatest value of the state. It is substantiated that law and order
directly affects the presentation of evidence in administrative proceedings, since: every time it increases the
number of people who are consciously guided in their behavior by the requirements of the law, and, accord-
ingly, these people do not allow violations of the law or violations against themselves by public authorities
in their professional activities administration; constant development of legislation, reforming of the domestic
legal system contributes to the emergence of the need for a person to deepen his legal knowledge.

Key words: administrative justice, civil society, proof, proof, rule of law, law and order, adminis-
trative law.

IMocTtanoBka mpoodsemu. CydacHe CyCHUIBCTBO HE MOXKE iICHYBaTH 0e3 NEBHOTO MPABOBOTO IMOPSIKY,
SIKUI BU3HAYAE TIPABUIIA B3aEMOJIIT MiXK HOTO COIIaIbHUMU chepamu, MiXK JTFOIBMH, MiXk JIFOIMWHOIO 1 JepiKa-
Boro. [IpaBomopsmok MOKHA TPAKTyBATH SIK TIEBHUI CTAaH YHOPSIKOBAHOCTI CYCIUTBHOTO JKUTTS, SIKHH pea-
JI3y€ThCS Yepe3 JOTPUMaHHS 1 BUKOHAHHSI MIEPEBAYKHOO OIIBINICTIO HACENIeHHsI mpaBoBHX HOpM. [IpaBormo-
PAIOK Haitnepiie 3a0e3neuye cTablIbHICTh ICHYBaHHS JISPKaBH Ta 11 MOYKITUBICTh BUKOHYBaTH OCHOBHI CBOI
¢byHKIii. «BiacyTHICTS IPABOBOTO MOPSIKY YHHUTH PYHHIBHUN BIUTMB Ha CYCIIBCTBO, YHEMOXKIIMBITIOE 3a-
JIOBOJICHHS TTOTpe0, 3a0e3neueHHs iHTepeciB Ta mijei. Lle Moxke BUABIISITHCS, HAacaMIIepell, y He3aXHUIICHOCT1
paB, cBOOOJT Ta IHTEPECIB TPOMAJISH, 3arp0o3i XKUTTIO, 3I0POB O Ta T1IHOCTI JIFONeH, M030aBieHH] rapaHTii
COIIaJIbHOTO 3aXKCTY 1 J0OPOOYTY, Y COMiaIbHOMY pO3IIapyBaHHi CYCIIbCTBA, CBABLILI 3 00Ky OpraHiB Blia-
JTV, HEJTOCKOHAJIOCT] MIPUAHATHX 3aKOHIB Ta 1HIIIAX HOPMATHBHO-TIPABOBUX aKTiB, HU3bKIH SIKOCTI TISUTBHOCTI
MPaBO3aCTOCOBHUX OPTaHiB i, HAPEIITI, y HEMPAaBOMIpHIi MOBEMIHII 1HIIUX cy0’eKTiB mpaBa. ToOTO 3 MO3H-
il 0cOOM MPAaBOBUI MOPSIOK BUCTYIIA€ TIEPEAYCIM sIK 3aci0 3axXHCTy ii mpaB, CBOOO 1 3aKOHHHUX 1HTEPECIB.
Bin 3a0e3meuye 0XopOoHY JIFOJMHU SIK BiJl CBaBOJII CaMOi Jiep KaBH Ta 11 OpraHiB, TaK i BiJ{ IPOTUIIPABHUX i
IHIIMX cy0’exTiB. JlepkaBa 3 Ii€l TOUYKH 30pYy BHCTYIAE K CreNU(piYHEe YTBOPCHHS, MPU3HAYCHHS SIKOTO
MoJIsiTae B 3a0€3MeUYeHHI CTa0UIBHOCTI Ta CTIMKOrO pO3BUTKY corliymy» [1, ¢. 232]. Skmio npaga i cBoOoau
OXOPOHIOBaHI 3aKOHOM OYJIM TIOPYIIEHI, TO BIAMOBIAHO MOPYIIEHUM OyB 1 IpaBOMOPSIIOK. J{yist BiTHOBICHHS
MIPaBOIIOPSIKY TiependadeHa MOKIUBICTh 3BEPHEHHS IO CYAY, HABITh SKIIO MMOPYITHUKOM BUCTYIIAE ICPKaBa
gyepes CUCTeMY OpraHiB MyOIiYHOrO aJIMIHICTPYBAHHS Ta IX MOCAJOBHX 0CI0, HAAUICHIMX KOHKPETHUMH MOB-
HOBakeHHsIMH. «[1ij] opraHamMu myOaiqHOTO aAMIHICTPYBAHHS CJIiJI PO3YMITH CHCTEMY OpraHiB Jep KaBHOT
BHUKOHABYOI BJIJM Ta BHKOHABYMX OPTaHIB MICIIEBOTO CAaMOBPSAYBAaHHS, IHIINX CY0’ €KTIiB BIAJHUX MOBHO-
BaXKCHb, MIAMPHEMCTB, YCTAHOB, OpraHi3allii, AKi HaIeH! aMiHICTPATHBHO-YNPABIIHCHKUMH (PYHKIIISIMHU,
Ta JII0Th 3 METOIO 3a0€3TEUCHHS SIK IHTEPECIB IEP)KaBH, TaK 1 IHTEPECiB CYyCIUIBCTBA B LIJIOMY, 3a0e3MeueHHS
MpaB i CBOOO TPOMAJISIH, & TAKOXK CYKYITHICTh IIUX aJMIiHICTPaTHBHO-YIIPABIIHCHKUX i 1 3aX0/1iB, BCTAHOB-
JICHUX 3aKOHOM» [2, €. 6]. 3aB/SKH [IbOMY JIFOJMHA OTPUMYE 3aXHUCT BiJl CBABULIS JCPXKABH.

AHaJi3 pocaixxeHHs: npodaemu. JlocarHeHHs 00paHOi MeTH mependavyae aHaji3 mpaib JOCHTITHUKIB,
THX XTO TI€I0 YM 1HIIOKO MIpPOIO BUBYAB MPOOJIEMATHKY BIUTMBY NIPABOTIOPSIIKY HA MOJAHHS JOKA31B B aIMiHi-
CTPaTUBHOMY CyAO4YMHCTRBI. [TocunaHHs Ha iXHi mpalli Ta po3po0Ku OyayTh MOIAHI y TEKCTI HAyKOBOT PO3BiI-
KH 3 O0TPYHTYBaHHIM OCHOB, III0 CTAJIH TEOPETUKO-METOIOIOTIYHAM HiAIPYHTSIM Li€l CTaTTi. 3 ONIAY Ha IIe,
MeTa CTaTTi MoJrae y JOCTIHKEHHI aIMIHICTPaTHBHO-IIPABOBOI XapaKTEPHCTUKHU BIUIUBY IPABOIIOPSAKY Ha
MOAAHHS JOKA3iB.

Buxknax ocHoBHOro mMaTepiajry. 3BepHEHHS 0 CyAy 3000B’S13y€ CTOPOHHU CYIOBOTO HPOILECY JOBOIUTH
BJIACHY ITO3UIIIIO0 IIUISIXOM MOJIaHHS J0Ka3iB. «/loKa3aMu B aIMiHICTPAaTUBHOMY CYJOUHHCTBI € Oy/b-sIK1 JIaHi,
HA ITiJICTaB1 IKUX CYJI BCTAHOBJIOE HAsIBHICTh 200 BiJICYTHICTH 00CTaBUH ((hakTiB), IO OOTPYHTOBYHOTH BUMO-
T'H 1 3aTIepeYCHHS YYACHUKIB CIIPABH, Ta 1HII 00CTaBUHH, [0 MAIOTh 3HAYCHHS JIIsI IIPABHILHOTO BHPIIICHHS
cnpaBu» [3]. KoxHa 31 CTOpiH HajieHa IPaBOM I10JIaBaTy JJOKa3H 3 METOIO 3aXUCTy YW BiTHOBJIEHHS CBOIX
mpaB 1 cBOOO — 3 OHOrO OOKY, a 3 IHIIOr0 — OOIPYHTYBAHHS 3aKOHHOCTI MEBHOI MO3UIIiT Cy0’ €KTa BIAIHUX
MOBHOBaXkeHb. Lle i € mporec moka3yBaHHS. «3MICTOM MPEIMETY TOKa3yBaHHS CIiJ] BBOKATH CYKYITHICTh
00CTaBUH, AKi OOIPYHTOBYIOTb IO30BHI BUMOT'H, 3asBJICHI Ha MpeAMET MyOai4HO-IPaBOBOTO CIIOPY MO3KBa-
4yeM, TPEThOI0 0Cc00010 13 CAaMOCTIHHUMH BUMOI'aMu; OOIPYHTOBYIOTh BiI3UB BiANOBiAa4a HA TIO30BHY 3asBY
MIPOTH HABEICHHX IO3MBaueM OOCTABHH i MPABOBUX MIJICTAaB MO30BY; OOIPYHTOBYIOTH BiIIOBI/Ib IIO3UBAYA
MIPOTH HAaBEJCHUX BI/AIMOBia4eM y Bi/3UB1 Ha [MO30BHY 3asBY MOACHEHb, MIiPKYyBaHb Ta apryMEHTIiB; OOIpyH-
TOBYIOTh 3allepEUCHHsI BiAMOBia4ya MPOTH BUKIAJCHUX MMO3MBAauYeM BHMOT y BIAIMOBIII HA Bi3UB; MAalOTh
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1HIIIe 3HAYCHHS JUIS PO3NIISALY CIIPAaBH 1 MiJIATAIOTh BCTAHOBICHHIO IIPY YXBaJICHHI CYJ0BOTO PIllICHHS» [4,
c. 74]. Ha nymky B. I'opneesa ta H. I'ypanenko, «10ka3yBaHHs B aMiHICTPATUBHOMY CYIIOUYHHCTBI — IIe per-
JaMeHTOBaHUH HopMamu Kojiekcy aJIMiHICTPaTHBHOTO CYIOYMHCTBA YKpaiHH Ta 00YMOBIICHHUH PUHITUITAMA
PIBHOCTI, 3MarajibHOCTI, JIUCIIO3UTHBHOCTI, OQIIIITHOTO 3’sICYyBaHHS BCIX OOCTaBHH CIPaBH, MPE3yMITIIE0
BHHH Cy0’€KTa BIIQJHUX ITOBHOBAXXCHB MOPSIOK 300py Ta MOJAHHS I aHAIlI3y Cyy iHpopMallii mpo neBHi
moii, aii ado crany» [5, c. 116].

Binmosinao 1o Konmekcy aamiHicTpaTHBHOTO CynourHCTBA YKpainu (ani — Kojekc) koxHa cTopoHa To-
BHHHA JIOBECTH Ti OOCTaBHHH, HA IKUX IPYHTYIOTBCS 11 BUMOTH Ta 3anepedeHHs. CKaxXiMo, B aJIMiHICTpaTHB-
HUX CIIpaBax Mpo MPOTUIIPABHICTh PIllleHb, il 9 Oe3IisUIBHOCTI cy0’€KTa BIQHUX TIOBHOBaKEHbH 00OB’ s~
30K II[0JI0 JIOKa3yBaHHS NPaBOMIPHOCTI CBOTO PIIlIEHHS, [T YU Oe3MisUTbHOCTI TIOKJIATA€THCS Ha Bi/IITOBI1ava.
Cy0’€KT BIaJHHX IMOBHOBA)XCHB ITOBHHEH ITOJIATH CyIy BCi HasBHI y HBOTO JOKyMEHTH Ta Marepiaid, sKi
MOXYTbh OyTH BUKOPHCTaHI SIK JIOKa3u y CIpaBi.

VY cmpaBax 010 3aCTOCYBaHHS CYy0 €KTOM BIIaJHUX ITOBHOBAYXCHBb UM CTBOPCHHS HUM 3arPO3H 3aCTOCY-
BaHHS HETAaTHBHUX 3aXOJiB BIUTHUBY 10 ITO3MBAYa (3BUTbHEHHS, IIPAMYITYBAHHS 10 3BITbHEHHS, IPUTSITHCHHS
JIO IMCIMILTIHAPHOT BIIMOBIAAILHOCTI, IIEPEBENICHHSI, aTecTallis, 3MiHa yMOB TIpalli, Bi/IMOBa B IPU3HAUCHHI1
Ha BHUILY MOCaJy, 3SMEHIICHHS PO3MIpy 3apO0iTHOI TUIATH TOIO) Y 3B’S3KY 3 MOBIJJOMJICHHSM HUM a00 ioro
OJM3BKAMHU 0CO0aMU PO MOXIIMBI (DAaKTH KOPYIMIIHHUX a00 OB’ SI3aHUX 3 KOPYIIIIIE TPABOMOPYIIICHb.

[lincraBaMu 3BiITbHEHHS BiJl IOKa3yBaHHSI, 3TiHO 3 KolekcoM, BU3HAKOTHCS:

1. ObcTaBuHY, SIKi BU3HAIOTHCS YIaCHUKAMH CIPABH, HE IMiUIATAIOTh JOKA3yBaHHIO, SKIIO CyI HE Mae
OOIPYHTOBAHOTO CYMHIBY IIOJIO JOCTOBIPHOCTI WX 0OCTaBHH ab0 JTOOPOBUTLHOCTI 1X BU3HaHHA. OOCTaBU-
HU, SIKi BU3HAIOTHCS YYACHUKAMH CIIPaBH, 3a3HAYAIOTHCS B 3asBaX IO CYTi CIIPaBHU, MOSCHEHHIX yYaCHUKIB
CIIpaBH, IX TPEICTaBHUKIB;

2. BinmoBa Bij BU3HaHHS 00CTaBHH MIPUHMAETHCS CYIIOM, SIKIIIO CTOPOHA, STKa BIAMOBILSIETCSI, TOBEE, IO
BOHA BH3HAJA Il 00CTaBWHH BHACIIIOK TOMUIIKH, [II0 MAa€ iCTOTHE 3HAYCHHs1, 00MaHy, HACHIIBCTBA, TOTPO3H,
TSOKKOT OOCTaBMHM a00 0OCTaBHHH, BU3HAHOI y pe3yJbTaTi 3JIOBMHUCHOI JOMOBJICHOCTI ii MpeJICTaBHHUKA 3
HIIOI0 CTOPOHOIO. [Ipo MPUAHSTTS BIAMOBH CTOPOHH BiJ BU3HAHHS OOCTaBUH CyH IIOCTAHOBIIIE yXBaITy. Y
pasi MpUUHATTS CyIOM BiJIMOBH CTOPOHH BiJl BU3HAHHS 0OCTaBHH BOHH JOBOASATHCS B 3aTaILHOMY MOPSIIKY;

3. OOcTaBrHY, BU3HAHI CYIOM 3arajbHOBIIOMUMH, HE IOTPEOYIOTh TOKa3yBaHHSI;

4. OOCTaBHHH, BCTAHOBJICHI PIMIICHHSM CYIly Y TOCIIOIAPCHKIM, ITUBUIBHINA a00 aIMIHICTpAaTHBHIN CIIpaBi,
10 HaOPaJIo 3aKOHHOIT CHJIH, HE JIOKA3yFOThCS MPH PO3IVISL 1HIIOT CIIpaBH, y sSKild OepyTh y4acTh Ti cami 0CO-
6u 200 0coba, CTOCOBHO SIKOi BCTAHOBJICHO I1i 0OCTaBHHU, SKIIO 1HIIE HE BCTAHOBICHO 3aKOHOM;

5. O0cTaBHUHM, BCTAHOBJICHI CTOCOBHO MEBHOT 0COOM PINICHHSAM CYIy Y TOCHOAAPCHKil, UBLIBHIA a00
aJIMIHICTPATUBHIN crpaBi, 0 HAOPAIO 3aKOHHOI CHJIM, MOXKYTh OyTH Y 3arajbHOMY MOPSIKY CIPOCTOBaHI
0c00010, sika He OpaJia yJacTi y CrpaBi, B sIKii Taki 0OCTaBUHH OYyJIM BCTAHOBJICHI,

6. Bupox cyny B KpEMiHAJIBHOMY MPOBAKEHHI, YXBalla PO 3aKPHUTTS KPUMIHAIBFHOTO MTPOBAIKCHHS
1 3BIJIbHEHHST 0COOM BiJl KpUMIHAJIBHOI BiMOBIAAIBHOCTI 200 MOCTAaHOBA CYyly y CIpaBi Mpo aJMiHicTpa-
THUBHE ITPaBONOPYIICHHS, SIKi HAOpaIn 3aKOHHOI CHITH, € 000B’ I3KOBUMH TSI aAMIHICTPaTUBHOTO CYAY, IO
po3IIsiiae crpaBy Mpo MPaBOBI HACTIAKHK A1 4 Oe3IisIbHOCTI 0COOH, CTOCOBHO SIKOT YXBAJICHHH BUPOK,
yXBaJjia ab0 MOCTaHOBA CYY, JIUIIEC B MATAHHI, Y MaJIM Miciie i aii (Oe3aisibHICTh) Ta Y BUNHEHI BOHU
i€ 0co0o1o;

7. IlpaBoBa OIliHKa, HaJJaHA CYJOM IIEBHOMY (DaKTy MPH PO3MILI 1HIIOI CIIPaBH, HE € 000B’I3KOBOIO IS
cyny;

8. O0cTaBMHM, BCTAHOBJICHI PILICHHSAM TPETEHCHKOTO CyIy a00 Mi>KHAPOIHOTO KOMEPIIIHHOTO apOiTpaKy,
MiAJSTaI0Th JOKa3yBaHHIO B 3arallbHOMY IOPSAKY IIPH PO3MILLIL CIIPABH CYIIOM.

VY Kozekci [3] BU3HAUCHO BUMOT'H, SIKMM ITIOBHHHI BiIIOBIaTH JOKa3M, 100 CyII MPHHHSB iX 0 pO3IIILY
Ta BpaxyBaB IIPH yxBaJleHHi pimeHHs. Croau BigHocATh: 1. HamexHicTh qokasiB. HanexxHuMu € mokasm, siki
MICTATE 1H(OPMAIIIIO IIOA0 MpeaMeTa ToKazyBaHHs. [IpenMeToM JTOoKa3yBaHHS € OOCTaBUHH, SIKi MiITBEp-
JDKYFIOTB 3asIBJICHI BUMOTHY YH 3allepEUeHHs a00 MArOTh iHIIIE 3HAYCHHS Ul PO3MIISAY CIpPABH 1 MiISTaloTh
BCTAHOBIICHHIO TIPU YXBaJICHHI CyIOBOrO pimieHHs. CTOpPOHH MAaroTh MPaBO OOIPYHTOBYBAaTH HAJCKHICTH
KOHKPETHOTO J0Ka3y Ul MIATBEPIPKCHHS iXHIX BUMOT abo 3amepedeHb. Cyn He Oepe 10 po3IIILy JTOKa3H,
sIKI HE CTOCYIOTBCS TIpeaMera okasyBaHHs;, 2. Jomyctumicts noka3iB. Cyn He Oepe 10 yBaru I0oKasu, siKi
OZIprKaHi 3 MOPYIICHHSIM MOPSIKY, BCTAHOBICHOTO 3aKOHOM. OOCTaBUHH CHpaBH, sIKi 32 3aKOHOM MalOTh
OyTH MiATBEpHKEH] IEBHUMH 3ac00aMU JI0Ka3yBaHH:, HE MOXKYTh IiITBEPKYBAaTUCS 1HIIMMHU 3aCO0aMH J0-
ka3yBaHHs; 3. JIoCTOBIpHICTH /I0Ka3iB. JIOCTOBIpHUMH € JTOKa3H, Ha ITiICTaB1 IKMX MO>KHA BCTAHOBUTH J1HCHI
oOctaBunM cnpasu; 4. JlocratHicTh A0kaziB. JlocTaTHIMU € AOKa3H, sIKi y CBOiM CyKYNHOCTI Jar0Th 3MOTY
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JUUTH BUCHOBKY ITPO HasIBHICTh 200 BIZICYTHICTh OOCTaBHH CIIPABH, K1 BXOAATH J0 MPEAMETa JOKa3yBaHHSI.
[TuTanHs PO TOCTATHICTH TOKA3iB IS BCTAHOBJICHHS 0OCTaBHH, 1[0 MAIOTh 3HAYCHHS IS CIIPaBH, CY[ BH-
pilIy€e BIIMOBIIHO JIO CBOTO BHYTPIIIHBOTO NIEPEKOHAHHSI.

Crartst 79 Kozmekcy BU3Ha4a€e 0COOMMBOCTI IMTOJaHHS JA0Ka3iB. Tak, yIaCHUKH CIIPaBH MOAAIOTH TOKA3H y
crpaBi 6e3nocepenuro 1o cyny. [lo3mBad, ocodu, SKMM 3aKOHOM HaJaHO IIPaBO 3BEPTATUCS 10 CyAy B iHTEp-
ecax IHIUX 0ci0, TOBUHHI TIOAATH JJOKA3W Pa3oM i3 TIOJIaHHSIM MT030BHOT 3asBU. BimoBiay, Tpets ocoba, ska
HE 3asBJIsI€ CAMOCTIHHUX BHMOT IIOZI0 TIPEIMETa CIIOpY, HOBHHHI ITOATH CYIy JOKa3H pa3oM i3 MOJaHHIM
BiJI3MBY 200 MUCHMOBHUX MOSICHEHb TPETHOI OCOOH.

SIkmo mokas He MO)ke OyTH TOAaHUK y BCTAHOBICHHH 3aKOHOM CTPOK 3 00’ €KTHBHUX NMPHYHH, YIACHUK
CIIpaBH MOBUHEH IIPO II€ MUCHMOBO TIOBITOMUTH CYJ Ta 3a3HAYUTH: JI0Ka3, SIKUI HE MOKe OyTH TOIaHO; TIPH-
YHHH, 3 IKHX J0Ka3 He MO)Ke OyTH MOAAHO Yy 3a3HAUYCHUHN CTPOK. YYAaCHUK CIpPaBH TaKOXK TOBHHEH HaJlaTU
JIOKa3H, SIKi T ATBEPIIKYIOTh, [0 BiH 3/I1MCHUB YCi 3aJIe)KHI BiJI HOTO JIii, CIIPSMOBaHI Ha OTPUMAaHHS BiJIO-
BIJTHOTO JIOKa3y.

VY BuUnNa Ky BU3HAHHS TOBKHAMH MPUYXH HETIOJAHHS YYaCHUKOM CIIPaBH TOKA3iB Y BCTAHOBICHUH 3aK0-
HOM CTPOK CYI MOKE BCTAHOBUTH TOAATKOBHI CTPOK TS ITOJAHHS BKa3aHUX JOKA3iB. Y BUIAIKY IPHHHATTS
CYZIOM BiJIMOBH CTOPOHH BiJ] BU3HAHHS OOCTAaBUH Cy/I MOXXE BCTAHOBHUTHU CTPOK JUIS ITOJAHHS JOKa3iB 00
Takux 00cTaBWH. SIKIO 31 3MIHOIO MpenMeTa ado MiJCTaB M030BY ab0 MOAaHHSAM 3yCTPIYHOTO MO30BY 3Mi-
HUJTUCST OOCTaBHHU, IO IMiUIATAIOTh JOKa3yBaHHIO, CYJ 3aJIS)KHO BiJl TAKUX 0OCTaBUH BCTAHOBIIIOE CTPOK
MTOZAaHHS TOAATKOBHX JTOKA3iB.

Joxa3u, He OfIaHi y BCTAHOBICHUH 3aKOHOM a00 CYIOM CTPOK, 10 PO3TIBIAY CYAOM HE TPUIMAIOTHCS,
KpiM BUTIaKy, KOJH 0co0a, M0 iX 1ojae, O0TpyHTyBaIa HEMOXKIIUBICTB IX ITOJaHHS Y BKa3aHUH CTPOK 3 TIPH-
YHH, 0 He 3ajexainu Bix Hei. Korii 1okasiB (KpiM pedoBHX J0Ka3iB), IO TOAAFOTHCS JIO CYIY, 3a3/1aJIeTih
HAJICUIIAIOTHCST a00 HaTaroThCs 0c00010, sKa IX Tomae, iHmmMM ydacHUKaM crpasu. Cyn He Oepe 1o yBaru
BIJIMOBIJIHI JIOKA3W Y pa3i BIICYTHOCTI MiATBEP/UKCHHS HAJACHIAHHS (HAJIaHHS) X KOl 1HIIMM yYacHUKaM
CIPaBH, KPIM BUITAJIKY, SKIIO TaKi IOKAa3H € y BIIMOBIIHOTO YYaCHUKA CIpaBU abo 00CST J0Ka3iB € HaaMip-
HUM, a00 BOHH IOJIaHi JI0 CYJly B €JICKTPOHHIN (hopMi, abo € myOniuHO JocTynmHUMH. Jlokasu, siKi He JToJaH1
10 TIO30BHO{ 3asIBM YU [0 BiA3WBY Ha HEl, MOAAIOTHCS Yepe3 KaHIEILIPIIo CyAy 3 BHKOPHCTAHHSIM € IHHOT Cy-
JIOBOT 1H(OPMaIIIHHO-TEIEKOMYHIKAIlIHHOT cHCTEeMH a00 B CYJIOBOMY 3aCiJiaHHI 3 KJIOTIOTAHHSIM IPO iX TpH-
€JTHAHHS JT0 MaTepialiiB CIpaBy.

Brache, 3Bakaroun Ha BHUKJIAJICHI BUINE ACTIEKTH JOKa3yBaHHS i BUMOTH IO JTOKa3iB, MH MOKEMO T'OBO-
PHUTH PO KOTHITHBHUH TUCOHAHC, TOOTO BUHHKHEHHS IEBHOTO THCKOM(OPTY Yepe3 CYNepewINBICTh MiXK
MOBEAIHKOIO YYACHHUKIB IPOIIECY, ¢ KOXKHHH BBA)KAE CBOIO IO3HUINIO IPABIIBHOIO SIK 3 MOIISLY MOPAi,
Tak 1 3aKoHy [6; 7, p. 132—143]. Jloka3u i ToKa3yBaHHS B aJMiHICTPATUBHOMY IMpPOIECi MalOTh BIUIMB Ha
MIPaBOIIOPSIOK SIK 1 TIPABONOPSIOK BIUIMBAE HA TIONAHHS HOKa3iB. L{i B3a€MOBIUIMBY CIIPHUSIOTH: 3MiIHCHHIO
MPaBOMOPSIKY B JepKaBi; 3HWKY€E piBEHb MPABONOpYIIeHb Y chepi MyOaiuHOro aMiHICTPYBaHHS;, depe3
BUSIBIICHHS TIPOOJIEMHUX IHTAaHb, MO CYNPOBOIKYIOTh aJAMIHICTPATUBHHI MPOIIEC, CIIOHYKA€E 3aKOHOIABIIS
JI0 BIOCKOHAJICHHS 3aKOHOIABCTBA Y MaHiil cepi; miABUIILY€e piBEHb IIPAaBOBUX 3HAHB, [IPABOBOI KYJIBTYPH Ta
MPaBOCBIIOMOCTI YYACHHUKIB TPOIIECY; TOTIOMArae BUSBUTH Ta YCYHYTH Hee(DeKTHBHI MEXaHI3MH B isJIbHO-
CTi MyONIYHOT aJAMiHICTpAIlii.

BucnoBkmu. /Ij1s1 TOoro, mo® BigCiAKyBaTH BILIMB IIPABOIOPSIKY Ha ITOJAHHS JOKa3iB, BBAXKAEMO 3a JO-
LIJbHE 3BEPHYTHUCS 10 (PYHKIIIH, SIKi BUKOHYE TPABOMOPSIOK B CYCHUTbCTBI. TakKuMU QYyHKIIAMH €: cTadiIi-
3ariifHa, KOMIIPOMICHa, IHTerpabHa, KOpeKIiitHa, BuxoBHa. Crabinmizamiitna QyHKIis crpusie 3a0e3MeIeHHI0
30epeKEHHS HasIBHOI Ta MOAAIBIIOT0 MOCTYMAIFHOTO PO3BUTKY IIPABOBOI CHCTEMH Ta IIEBHUM YHHOM J[OTIO-
Marae i MPOTHCTOSATH HETraTUBHUM IPABOBUM SIBHILAM, K1 ICHYIOTh B CYCIIUIBCTBI Ta jaepkaBi. DyHKITiA,
[0 CHPHSE 3JIATOKCHHIO TPAaBOBUX KOH(JIIKTIB Ha 3arajbHONPABOBOMY PiBHI, MONIYKY KOMIIPOMICIB, IIIO
3aJJOBUTBHATH YC1 CTOPOHH KOHQIIIKTY, Ma€ Ha3By KOMIIpOMicHA. [HTerpanbHa — 1ie QyHKIIs, sika JoromMarae
KOOPAVWHYBATH 30BHIIIHI 3B’ I3KH IIPaBa 3 IHITAMHU CHCTEMaMU CyCIiIbcTBa. KopekiiiiHa (pyHKIIisI BimoBigae
3a CBOEYACHICTH PEAKIIii Ta KOpETyBaHH 3B’ s13KiB HA PI3HUX PIBHAX MPAaBOBOTO MOPSIKY. BuxoBHa x (yHK-
ist 0€3M0CepeHbO BIUTHBAE HA MPABOCBIIOMICTD CY0 €KTIB MPAaBOBITHOCHH, CTUMYIIIOIOUH IX JIO IIPaBOMIp-
HOI MOBeAiHKU. BinTak, mpaBomopsaok 0e3nocepeHbO BIDIMBAE HA TONAHHS JOKa3iB B aIMiHICTPATUBHOMY
CYIOYMHCTBI, OCKUIBKH: MOPa3y 30UIbIIYE KUTBKICTh JIOACH, SIKi YCBITOMICHO KEPYIOTHCS Y CBOIH IMOBEIIH-
i BUMOT'aMH 3aKOHY, &, BIAMOBIIHO, IIi JIOIHW HE JOMYCKAIOTh Y CBOIM MpoQeCiiHiil AisUTbHOCTI IOPYIICHb
3aKoHy a0o0 MopyIIeHb MOA0 cebe 3 OOKy IMyONiYHOT aaMiHICTpallii; MOCTIHHUN PO3BUTOK 3aKOHOAABCTBA,
pedopMyBaHHs BITYH3HSHOI MPABOBOI CUCTEMU CIIPHsE€ BUHUKHCHHIO HEOOXITHOCTI y JIOMUHU A0 ITOTIIHU-
OneHHA 11 mpaBoBUX 3HaHb. TOOTO 3HAHHS JIOAUHOIO CBOIX MpaB Ta 00O0B’SA3KIB, IIIAXIB X BIAHOBJICHHS, Y
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pasi mopyIeHHsl, T03BOJISIE BUPIIITYBATH CYTIEPEYKH Ha JIOCYIOBOMY €Talli, III0 B pa3y 3MEHIITY€ HEOOX1HICTh
3BEPHEHHSI [10 CY/y; Yepe3 BUXOBHY (YHKIIiFO IPABOMOPSIIKY B JIFONUHU (OPMYETHCS MOBara /10 AepKaBu B
0c001 myOmiYHOT agMiHicTparlii Ta i mocaaoBux 0ci0, a myOJIiYHa aIMIHICTPAIlisl CBOEO JiSUTBHICTIO peatizo-
BY€ 3aXHCHY (DYHKIIIFO JiepKaBH. BpelnTi pemir, mi Tpu Te3u GOpMYyIOTh IpaBuiia B3aEMOBITHOCHH Y CHCTEMI
«JIFOJIMHA — JIepIKaBay Ha 3acajiax BEpPXOBEHCTBA MPaBa, PIBHOCTI, F'yMaHi3My Ta B3a€EMHOI [MOBary.
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Baogsiuen B.A., I'ypanenko H.A. KomneTeHuisi KOHCTUTYHiiiHUX CyTIiB Y MUTAHHAX KOHCTUTYUiii-
HOr'0 KOHTPOJIIO.

Yepes TeMy noBHOBakeHb KOHCTUTYIIHUX CY/IiB MU PO3IIISTHEMO LIMPOKHI CIIEKTP MTUTaHb, OB’ SI3aHHX
13 3arajJbHUM OaJlaHCOM TTOBHOBXXEHB CYIIIB, CIIOCOOOM, y SIKUW BOHH 3IIHCHIOIOTH CBiil KOHTPOJIb, CIIOCO-
O0oM 1X mepenadvi, 00CATOM iXHIX MOBHOBa)XEHb, TOMO. KOHCTUTYIIHHI CyIH 9acTO HAAUISIOTHCS IMUPOKH-
MH TIOBHOBKEHHSIMHM, SIKi JIO3BOJIIOTH IM BTPYYaTHCS Y BUPILMICHHS CIIOPIB MiX JIEpKaBHUMH OpraHaMH,
a TaKoX y KOH(ITIKTH, IO CTOCYIOTHCS BITHOCHH MIXK JIEp’KaBOIO Ta ii CKiIanoBuMH ((heaepaTHBHUMH Jep-
JKaBaMH, aBTOHOMHUMH PETiOHAMH, JACIICHTPATI30BaHUMHU JepikaBaMu ToIo). HeoOXiHO g01aTi KOHTPOIh
3a CTaHAapTaMH — IUIAXOM JIii Y¥ BHHSTKY, IPEBEHTHBHOIO YU MOCTEPUOPHOIO — i, HAPEIITi, KOHTPOIb 3a
BUOOpaMH Ta HAPOJHUMHU OIUTYBAHHSIMH, Y SIKUX BOHHU YacTO BiAIrParOTh AOMIHYIOUYY poiib. TaKuM YHHOM,
1Ii PI3HOMAaHITHI CYNIEPEUKH CKIaJIAal0Th «TBEPAEC AAPOY» MOBHOBaKeHb KOHCTUTYIIHHUX cymiB. [HOMI 10 HBO-
ro MOXKHA Jiofmatd ¥ iHmi. TyT HeoOXiJJHO HArOJIOCUTH Ha POJi KOHCTUTYIIHHOTO CY/JIi SK peryisropa Ji-
SUTBHOCTI OpraHiB Jep:KaBHOI BIIaJU Ta K 3aXMCHUKA OCHOBHHX INpaB. PeryiroBaHHS MisSUIBHOCTI OpraHiB
JIepKaBHOI BJIaJIU Ta BHPIIICHHS MOXIUBUX KOHMIIKTIB 3MyIIytoTh KOHCTHTYIIHHI CyId BCTAHOBIIOBATH
oOMexeHHSI, 3a0e3Ieuyr0UH ITOBary J10 PO3MOILTy BIAJIH Ta iepapXii HOpM, MO0 BiIirpaBaTH poyib apOiTpa y
BUIMAJKY KOH(IIKTY 1, HAPEIITI, FApaHTYBaTH OBHE BUKOHAHHS KOXHOIO 3 BIIaJIHMX IOBHOBaXXEHb BiIMOBI/I-
HUX TIOBHOBaXkeHb. KommereHtlis, sskoro 0arato KoHCTUTYIIHHUX CydiB HaAUICH] I BUPIIICHHS KOH(ITIK-
TIB MIXK JIep)KaBHUMH OpraHaMu, HaJa€e iM 3HauHi MOBHOBAXKCHHSI T4 J03BOJISE TM BIAIrpaBaTd MHPOTBOPUY
POJIb Y MOMITUYHOMY JKUTTi. TAKMM YHHOM, BOHH MOXKYTh OyTH MOKJIHKAaHI MOCTABHUTH ITiJl CYMHIB PEe3yJIbTar
AITBSIHCY MIXK BUKOHABUOIO Ta 3aKOHOABUOIO BIAIO0K0 200, HABMAKH, BUPIIIUTH PO30IKHOCTI, SIKI MOXKYTh
BUHUKHYTH MX MU J{BOMA BJIaJAMH.

Kuaro4uoBi ci10Ba: KOHCTUTYMIIHI CyIH, KOMIIETEHIIisI, KOHCTHUTYI[IHUI KOHTPOJb, A€pXKaBHA Blaja, 3a-
XHCT TIPAB JIFOMUHA

Vdovichen V.A., Guralenko N.A. Competence of constitutional courts in issues of constitutional
control.

Through the topic of the powers of the Constitutional Courts, we will consider a wide range of
issues related to the general balance of the powers of the courts, the way in which they exercise their
control, the way they are transferred, the scope of their powers, etc. Constitutional courts are often given
broad powers that allow them to intervene in the resolution of disputes between state bodies, as well
as in conflicts concerning relations between the state and its constituents (federal states, autonomous
regions, decentralized states). communities, etc.). Control of standards must be added — by action or
exception, preventive or a posteriori — and finally control of elections and popular polls, in which they
often play a dominant role. Thus, these various disputes constitute the «hard core» of the powers of
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the Constitutional Courts. Sometimes others can be added to it. Here it is necessary to emphasize the
role of the constitutional judge as a regulator of the activities of state authorities and as a defender of
fundamental rights. The regulation of the activities of public authorities and the resolution of possible
conflicts force the Constitutional Courts to set limits, ensuring respect for the distribution of power
and the hierarchy of norms, to play the role of arbitrator in case of conflict and, finally, to guarantee
the full implementation by each of the authorities of the respective powers. The competence that many
Constitutional Courts are given to resolve conflicts between state bodies gives them considerable
powers and allows them to play a peace-making role in political life. Thus, they may be called upon to
question the outcome of the alliance between the executive and the legislature or, conversely, to resolve
differences that may arise between these two powers.

Key words: constitutional courts, competence, constitutional control, state power, protection of human
rights

IMocTanoBka mpodemMu. KOHCTUTYITIOHI3AI1lisi OCHOBHHX IPAB JIGKHUTH B OCHOBI CTBOPEHHSI 0ararbox Cy-
JIiB, BOHA WIIUIA pyKa 00 pyKy 3 MPUAHATTSIM KOHCTHTYIIIH, 110 3a0€3MeuyI0Th BiTHOBICHHS qeMokparii. [1o-
CWJIaHHS Ha OCHOBHI TIpaBa, He3aJIe)KHO BIJI iX BU3HAYCHHS Ta 3MICTY, BITHOCUTHLCS JI0 IPHHIIAITY BEPXOBEH-
CTBa IpaBa. 3 caMoro MOYaTKy JesAKi CyIu OyJid HaICHI pO3IIUPEHUMH MTOBHOBAKCHHSIMH; 1HIII PO3BUHYITH
3aXUCT [UX MPAB Yepe3 CBOKO MPEICICHTHY MPAKTHKY, IIOCHITAI0YHCh HA OYKBY KOHCTUTYIIHHUX TEKCTIB, Ha
3arajbHi MPUHIIMAIK MTPaBa, HA MIXXKHAPOHI KOHBEHIIT, ckiaaeHi B pamkax Opranizamii O0’emnanux Harii
a6o Panu €Bporu. Ajie BaXIIMBO MITKPECIUTH, 10 KPiM HEOAHOPITHOCTI MEXaHI3MIB 1 JUKepeIT 3aXHCTY.

Cryninb gociigxenHs. JlocaimkeHHs QYHKIIIOHYBAHHAM KOHCTUTYIIHHUX Ta BU3HAYCHHSAM 1X KOMITE-
TEHIII1, CIPUSIN HAYKOBI JOCTIDKCHHS BITYM3HIHHUX (DaxiBIliB y Taily3i Teopii mpaBa Ta KOHCTUTYIIIHOTO
npaBocyns, a came: 0. bapabama, /1. benosa, 0. bucaru, M. Koctutiskoro, M. Toropenskoro, I1. Pagino-
Brya, 0. Toguku, C. lllepuyka, O. ll{epbaHiok Ta iH.

MeTor0 T0CTiTZKEHHS € JOCTIDKSHHS MATAaHHS KOMIICTEHITIT KOHCTUTYIIIHHUX CY/iB y TUTAHHSIX KOHCTH-
TYHIHHOTO KOHTPOJTIO.

Bukiaaa ocHoBHOro marepiajy. TepMiH «KOMIIETEHTHICTHY» ITOXOJIUTh BiJ JIATHHCHKOTO JIi€CTIOBA
competrere (BiJ cum i petere : «IPOCHTH, UTH J10») [2], IO 0O3HAYAE: UTH Pa30M, CXOAUTHUCS B OJHIHN TOUII,
TOOTO MParHyTH JI0 CIIJILHOI METH, a TAKOXK 3aKIHUYBATH Pa3oM, 3yCTPIUaTHCs, IUCTYBATUCS, 30iraTucs Ta
3Mararucs. SIkuii OW MUIIX BU HE OOpajIy B )KUTTI, KOHKYPCHIISI HEMUHYYa, OCKIJIBKH TUTBKH Yepe3 Hei BUOH-
paroThCsl HAHKpaIlli; OHAK HEOOX1THO MOBAKATH NPaBUJiia I'PH, MPOJAUKTOBAHI TUCSYOTITHBOIO [IMBLTI3AIIE0
[2] 1 momiTHKO¥O.

3niACHIOIUN CBOI MOBHOBaXKEHHs, KOHCTHTYIIHHI CyIu MOCTIHHO A0al0Th MO Te, MI00 HE MiAMIHATH
1HIII TOBHOBaXKECHHs, 30KpeMa 3aKoHOIaBuy. SAkino Mu posmisinaemo temy Konrpecy «Kommetenis 8 Kon-
ctutyiiHuX CyIiB Ta €KBIBAJCHTHUX IHCTUTYII», TO CIIi MiKPECIUTH, [0 TBOPYA CHIIA IOPUCTIPYACHIIIT
3HAXOMUTh CBOT MexXi B ToMy (akTi, mo Konctutyiiitai Cyau He MarOTh KOMITETEHIIIi CBOET KOMIIETEHIII.
SIKIII0 BOHM BHKOHYIOTH BaXKJIMBI MMOBHOBA)KCHHS IIIOJI0 KOHTPOJIIO 32 HOPMATHBHOIO MiSJIBHICTIO Ta Pery-
JIIOBAHHSM TyOJIIYHOT BIAIH — 1 Iy’KE YaCTO MOJITHYHOTO KUTTS — BOHH IMOBUHHI MOA0ATH PO Te, 00 He
BHKIIUKATH KPUTHKY «IIPABIIHHS CY/ITiBY.

Crix BU3HATH, IO B paMKaxX CBOTO alpiOpHOTO KOHTPOJIO BiH BUPIIIYE MUTAHHS MPO HAOpaHHS YWH-
HOCTI 3aKOHaMH, 1110 MiJIATAI0Th HOTO KOHTPOITIO, a00 1X 30epeKeHHS B MPABOBIH CUCTEMI; 3a JOITOMOTOO
TEXHIKH 3aCTEPEIKECHD MO0 TIYMAUCHHS BiH TAKOXX MOYKE BHOCHUTH 3MIiHH — JIMIIE TOJ, KOJH II¢ BUSABUTHCS
HEOOXI1JHUM — 3aMiCTh TOTO, II00 KHHYTH COKUPY LIEH3ypH: CIIpaBa He B TOMY, 1100 «IIepepOoOUTH 3aKOH ITij
MPUBOJIOM HOTO TIIYMa4YEHHs», a B TOMY, 100 JaTH TIIyMa4eHHs 3a3HAYCHOTO TEKCTY, OCKUIBKH 1€ HEOOX1THO
JUTSL OLIIHKKM HOTO KOHCTUTYIIIHHOCTI.

KoHcTuTy1iiiHe paBOCY/Isl 3aUINAETHCS, 3PEIITOI0, K KOHCTUTYIIHHA BIIaja, IMiIMOpsAAKOBaHA CKa-
JIOB1i YaCTHHI, BiJ] IKOi BOHA OTPUMYE CBOIO JIETITUMHICTh. BITHOCHHU B3a€MOii, sIKi BiH MIATPUMYE 3 OC-
TaHHIM, HaJIal0Th HOMY POJIb HEe OJIOKYBaHHSI, a «IepeMHKavay. TakuM YHHOM, YCTAHOBYHI OpraH MOXE B
OyIb-KHI Yac MEePEnITHYTH PIlICHHS MPO HEKOHCTUTYIIHHICTh KOHCTHUTYI[IHHOT FOPUCAMKINT MUIIXOM ITe-
penany Koncrurynii. Sk 3a3HauuB JliH Benenb, JIErITHMHICTh KOHCTUTYIIIHHOTO CYII 3aJI€KUTh BiJl TOTO
(bhakTy, 10 KOHCTUTYIIHHUH CYI «TAKOXK € KOHCTHTYIIHHOKO BJIaIO00 1 1[0 BiH HE € TOCMOAAapPEM 3aXO/IiB,
sIK1 BiH TIOBUHEH 3aCTOCOBYBaTm» [3].

OpaHIy3bKU KOHCTUTYLIHHUH cyq e B 1962 poui Ha3BaB cede «PeryiodiM OpraHoM A Aisib-
HOCTI1 OpraHiB JaepxaBHoOi Biaan». CbOrofiHi, HE 3ralylouu Mpo HOro AKICTh SIK PEryIATOPHOIO OpraHy, BiH
BHCJIOBJIIOE Ty CaMmy JyMKY, TOCHJIAIOUMCh Ha OajlaHC MOBHOBaXeHb, BcTaHOBIeHUH KoHcTuTtytiiew. Takum
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YHHOM, Y KUTBKOX BHITAJIKaxX, Yepe3 CBOIO MPELEACHTHY MPAKTHKY, II0 CTOCYETHCS 3aKOHOAABIOI ITEPEBiPKH,
Koncrutymiitna paga ®paniii BuMaraia BiJ 3aKOHOJIABUOI Ta BUKOHABYOI BIAaJW HE IMOCATAaTH Ha chepy
FOPUCIUKIIIAHOT BIau. Y cBOeMY pimieHHi Bix 22 numHs 1980 poky BiH MiATBEPIKYE, MO MOJIOKEHHS CTATT1
64 KoHcTHTymii MOA0 CYIOBOI BJIaJy Ta OCHOBOMOJOXXHUX MPHHIIUIIB, BABHAHUX 3aKOHaMU PecmyOimikwy,
rapaHTYIOTh HE3aJICKHICTh CY/IIB. a TAKOXK crienu@ika ixHiX (QYHKIIIH, Ha SKy HE MOXKYThb ITOCATATH Hi 3aKO-
HOJIaBeIlb, Hi YpsiI (BIAMOBITHO 10 3aKoHY Bix 24 TpaBHs 1872 p. Te came) [3]. AHI 3aKOHO/IaBEIlb, aHi yps
HE MaroTh 3aCyIKYBaTH PIIICHHS [IUX CYJIB.

[TopiBHsIBHMI aHATI3 MTOKa3ye, Mo OinbimicTh KoHcTuTyiit Hamae KorcrutyiiiHomy Cymy TO3HIIO ap-
0iTpa y BUTIaJIKy KOH(UTIKTIB Mi>K TIOBHOBKCHHSIMH JiepKaBH. | 111 QyHKITISI apOiTpaky B ISIKUX BHITaIKAX
3HAXOMUTHCS B IICHTPI MOTHUBAIIIM, SKI CIPUYWHIINA CTBOPCHHS MEBHUX KOHCTUTYIIHHHX CYIIB, TAKUX SK
Koncrutyniitna pana ®paniii a00, siK BUILTUBAE 3 HA3BU, OCIBIHCHKUI ApOITpaKHUI CyII.

Po3BUTOK Cy10BOTO HANIAMY 32 KOHCTUTYIIHHICTIO 3aKOHIB, 00 JU(PY3HUM CITOCOOOM CYIOBOKO CHUCTE-
MO0, 200 KOHIICHTPOBAaHUM CIIOCOOOM CIEIiali30BaHUMHU FOPUCAUKINSIMHU, a00 B 3MIIIaHUX (OpMax, Cyau
BTPYYAIOTHCS a priori (10 HAOpaHHS 3aKOHAMH YHHHOCTI) ab0 a posteriori (ITiCNIs TOJOCYBaHHS Ta ITiJ] Yac
po3niIsAny) abo sK a priori, Tak i a posteriori OJJHIEIO 3 OCHOBHUX 1HCTUTYIIHHKUX 3MiH, SIKi BIIOYJIHMCS HA 1H-
CTUTYIIIMHOMY PiBHI.

Oco0nuBe 3HaYCHHS Ma€ KOHCTUTYIIIMHWUN KOHTPOJb, KW 37iiicHI0eThes Konctutynitinum Cynom
VYkpainu B mporieci GopMyBaHHS KOHCTHTYIIHOTO 3aKOHOIABCTBA. 30KpeMa, TIO3UTHBHUM € Te, IO 3aBISKA
KOHTPOJIBHIN JISUTBHOCTI OpraHy KOHCTUTYIIIHHOI FOPUCIUKINT cTaE e)EeKTHBHIIIOK MPaBOBa OCHOBA MisTb-
HOCTI OpTaHiB JIep>KaBHOI BIaii. YKpaiHa TSKI€ JO pOMaHO-TePMaHChKOI IIPAaBOBOI CHCTEMH, CYJIOBHI OpraH
KOHCTUTYIIITHOTO KOHTpOoto Koncturymiiiauii Cyn Ykpainu mepeOyBae B CHCTEMI CymOBOi Baau. PeanbHi
mporecH B YKpaiHi HEOZHOPa30BO CBim4aTh mpo Te, mo Koncruryniftauit Cyx, Tak sK 1 Cyau 3araibHOi
FOPUCIUKIIIT, YaCTO MiAMAJAr0Th ITiJ] BIUTUB MOJMITHYHHX TPOIIECiB B YKpaiHi, a HermopojaHa CUCTeMa KOpyIl-
i MOrTHOIIOE el HeraTUBHUU Mporiec. MoBa #Jie TIpo MOMIMPEHY MPAaKTHUKY MOJIITH3aIliT OpraHiB KOHCTH-
TyHidHOT YopHCcIUKIii [4, ¢. 57]. OQHUM 13 HaHBaXKIIUBIIINAX €JIEMEHTIB ICHYBaHHS MPABOBOT JCPKaBH CIIiJ
BH3HATH IIPABOBY OXOPOHY KOHCTHUTYIIIT B MEXaHi3Mi SKOI Ba)KJIUBA POJIb HAJICKHUTH IHCTUTYTY KOHCTUTYIIIH-
HOTO KOHTpoJro. [ToTpeba B KOHCTHTYLIHHOMY KOHTPOJII 00yMOBIIEHa HEOOXITHICTIO TOACP KaHHS PEKUMY
3aKOHHOCTI B JICPIKaBi.

Koncrutyniitamii Cyn Ykpainu BinoBiIHO J0 MyHKTY 1 yactuHu nepmioi ctarTi 150 Koncturymii Ykpai-
HU Ta nyHKTY 1 cTarti 7 3akony Ykpainu «I[Ipo Koncruryniiiauit Cyn Ykpaiam» yIOBHOBaKEHO 3/11HCHIOBA-
TH KOHTPOJIb Ha BiAMOBIAHICT KoHCTUTYIT YKpaiHu (KOHCTUTYIIHHICTD) 3aKOHIB Ta 1HITUX MPAaBOBHX aKTiB
Bepxosnoi Panu Ykpainu, [Ipesunenta Ykpainu, Kadinery MinicTpiB Ykpainu, BepxosHoi Pagu ABTOHOM-
Hoi PecryOuiku Kpum.

IOpucoukuis Koncrutymiiinoro Cyny YKpaiHu MOIIMPIOETHCS HAa BUPINICHHS MUTaHb, IIePeI0auYeHUX K
crarreto 150 Koncrurymii Ykpainu (BianoBigHicth KoHcTHTYIIT YKpaiHU 3aKOHIB Ta 1HIIMX MPABOBHUX aKTiB
BepxoBHoi Panu Ykpainu, aktis [Ipesunenta Ykpainu, aktie KaGinety MiHicTpiB YKpaiHH, IpaBOBUX aKTiB
BepxoBHoi Pagu ABronomHoi Pecryomixu Kpum, odimiiine Tmymadenss Konctutyii Ykpainu Ta 3akoHIB
VYkpainu), TaK i AesKuMH iHIUME cTarTaMu Koncturtynii Ykpainu, 30kpema crarrero 159 (BiAmoBimHICTh
BuMoraM crareit 157 i 158 Koncturyii Ykpainu 3aKOHOIIPOEKTY PO BHECEHHS 3MiH 10 KoHcTHTYIIT YKpa-
TaM). [IpudoMmy, SIKIIO B MEPIIOMY BHITAIKy MAa€ MicCIle TaK 3BaHWH HACTYITHHH KOHCTUTYIIHHUA KOHTPOJIb 3
6oky Koncrurynitinoro Cyny Ykpainu, ToOTO mepeBipka HUM KOHCTHTYIIHHOCTI YNHHUX IPAaBOBUX aKTiB,
TO y apyromy Bunaaky Koncruryuiiamii Cyn YKpaiHu 3acTOCOBY€ MoOIepenHiil (IpeBSHTUBHHUN) KOHCTHTY-
HiIAHUE KOHTPOJIH [S].

Kouctutymis Ykpainu He MICTHTB 3aCTEPEKEHD OO0 MOXIUBOCTI 3aiticHenHs Konerurynitianm Cynom
VYkpainu mogansIoro (a posteriori) KOHCTUTYLIHHOTO KOHTPOJIIO MO0 3aKOHY MPO BHECEHHS 3MiH 10 Kon-
CTHUTYIIT YKpaiHH K KOHCTUTYLIHHOI MOMIPaBKH Iicis Horo yxBajeHHs BepxosHoro Pamoro Ykpainu. Kon-
crutyuiitnoMy Cymy YKpaiHu HaJICKUTH 30IHCHIOBATH MMOJAJBIINI (8 posteriori) KOHCTHTYIIHUN KOHTPOIb
II0/10 KOHCTUTYIIHHIX ITOTIPABOK MiCIIsI HAOpaHHS HUMH YHHHOCTI, OCKUTBKH BIZICYTHICTD CYIOBOTO KOHTPO-
JIIO 32 MPOIIEAYPOIO PO3TIISAY Ta YXBaJICHHS BiAMOBITHIX 3aKOHIB, 10 ii BH3HaUeHO mpunrcamu po3niry XIII
Koncturymii Vipainu, Moxe MaTu HACIiAKOM OOMEKCHHS UM CKaCyBaHHs IIPaB i CBOOOI JIFOAMHH 1 TpoMa-
JSTHYHA, JTIKBIIAIII0 HE3aJCKHOCTI YU MOPYIICHHS TEPUTOPialbHOI HUTICHOCTI 200 3MiHY KOHCTHUTYIIIIHOTO
naay y cnoci6, He nepenbayenuid Koncturyuieto Ykpainu. He nuie gotrpumanss BctaHoBieHoi KoHcTu-
TylLi€ero YKpaiHu Npoueaypy PO3MIsAy, yXBaJleHHs Ta HaOpaHHS YMHHOCTI 3aKOHAMH, 110 K KOHCTUTYLIHHI
MONPaBKU € aKTaMHM KOHCTUTYLI€AaBIIsl, SKUi 1ie yepe3 BepxoBHy Pany YkpaiHu, € HEOAMIHHOIO YMOBOIO
JIETITUMHOCTI YCTAHOBYOI BJIaJX Hapoxy [6].
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3MiACHIOIYN KOHCTUTYIIIHHANA KOHTPOJIb 32 JIOTPUMAHHAM KOHCTUTYIIIHHOI MPOIENypH PO3IVISY, YXBa-
JeHHsT a0 HaOpaHHS YMHHOCTI 3aKOHAMH YKpaiHW BIJTIOBITHO J0 YacTHHH Tiepmioi ctarti 152 OcHOBHO-
ro 3akoHy Ykpainu, Korcrutyniitauii Cyn Ykpaidnu rnepeBipsie He TiIJIbKH TOTPUMaHHS (HOpMabHUX IMPO-
nenyp, nepenbadennx y Koncrutynii Yipainu. [lepeBipiii Takox Mijuiarae JoAepiKaHHs MapIaMeHTOM SIK
MPEJCTABHUIIEKMUM OPTaHOM HapOay CBOET JEMOKPATHYHOI CYTHOCTI, 30KpeMa 3BaKEHICTbh, MOCIIIOBHICTh
Ta 0OTPYHTOBAHICTh IPOIIECY OOTOBOPEHHS PIllicHb, SIKI BiH yXBAJIIOE, peaibHa MOXKJIMBICTD HAPOJIHHX JETTy-
TaTiB YKpaiHH 3IHCHUTH CBOI ITpaBa B I[bOMY IpoIieci [6].

BucHoBkn. HaiiBaxxnmusinoro ¢yskimieto Korcrutytiiinoro Cymy sIK 3 SKICHOT, Tak 1 3 KUTbKICHOT TOUKH
30Dy, & TAKOXK CIPaBKXHLOI MPUYUHYU HOTO CTBOPEHHS € KOHTPOJIh 32 KOHCTUTYIIIHHICTIO 3aKOHIB. JliiicHO, T8
3abe3meuye HOpMaTUBHY cHITy KOHCTUTYIIIT: TT030aBiieHa MPUCYTHOCTI KOHCTHTYHIWHOT FOPUCIUKIIT, OCTaH-
HS 3aJIMIIATUMETHCSI 0OMEKEHOFO MOJIITHYHOO, & HE HOPMAaTUBHOIO c(heporo.
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Cainbko T.M. Komnerenuisi ®egepanabuoro koucruryuiiinoro cyny Himeuuunu ta Koncruryuiii-
Horo Cyny YkpaiHu: NopiBHAJIbHO-NPABOBUII aHATI3.

Po3mymu mpo «MOXKIHBI KOHCTHTYIIT €BpONI» MOXYTh MaTH IBa HANPSMKH. 3 OTHOTO OOKY, MOXKHA
3aJlaBaTHCs MMUTAHHSAM PO MpaBoBy Gopmy €Bponeiicbkoro Coro3y: To# (axT, 1110 BiH OisbIIe He € KoHpe-
JIepalli€ro IepiKas, aJie 1ie W He (eepaTHBHOIO JIep>kaBor0, BUMAarae mpaBoBoi KiIacu(ikarlii, Juist SKoi HoBa
koHmenis Verfassungsverbund 6yia ctBopena B HimeuunHi, TOOTO KOHCTUTYIIIHHOTO CO03Y. 3 1HIIOTO OOKY,
MOCTa€ MUTAHHS MPO Te, SKi HAIlIOHABLHI KOHCTUTYIIIT, Y SKI YACTHHU ITUX KOHCTHUTYIIH, YH SKi OKpemi
HOPMH IIMX KOHCTHTYIIIM HalKpalle BHKOPUCTOBYBATH JUTS MTOOYTOBU KOHCTHTYIIIHHOTO TOPSIKY B €BpOITi.
BupitieHHs: IbOr0 MUTAHHS € HE JIMIIEC KIACHYHOI MICIEH0 TOPIBHSUIBHOTO MPaBO3HABCTBA, a W YHHHOTO
npaBa €Bporneiicbkoro CriBTOBapHCTBa, OCKIIBKH cTarTs 6 Kontpakty €Bponeiicbkoro Cor3y nporojonrye
«CIIITBHAMH JIJISL BCIX JIEPKaB-YWICHIBY TMIEBHI MIPUHIUIIM 3aX1THOT KOHCTUTYIIHHOT Iep)KaBU Ta HAKa3ye po3-
misiiaT QyHIaMEeHTabHI MPaBa, «II0 BUIUIMBAIOTH 13 CIIJIBHUX KOHCTUTYIIHHUX TPaJWIid KpalH-4ICHIB,
SIK 3araJbHI TPpUHIKIH 1paBa CIIiBTOBapUCTBaY. Y paMKax APYTroro crocoOy (GOopMyITIOBaHHS IMHTAHHS Ha-
CTYITHHI OITUC CTOCYETHCS TOCBIY, OTPUMAHOTO i1 Yac BUKOpUCTaHHs eeMeHTiB KoncruTynii HiMeuunnu
JUTSE TOOYTOBH 1HIIIMX €BPONEHCHKUX KOHCTUTYIIIH. Y JaHid cTaTTi MpoBeeMO OPIBHUILHO-IIPABOBHI aHa-
J1i3 IOBHOBaXKeHb DenepanibHOro KoHCTUTyIiHHOTO cyay Himeuunnu ta Koncruryniiinoro Cyny Ykpainu.
MOXIIHBICT NPABOBOTO KOHTPOITIO TapaHTYE BEPXOBEHCTBO KOHCTUTYIII IUIIXOM CAHKIIOHYBaHHS IIOpY-
IIeHHS 3aKOHY KOHCTHTYIII IIJSIXOM CKAacyBaHHS 3aKOHY. BilMmoBigHO IO DOCBiAY, HAKOITIMYEHOTO 10 IEOTO
4acy, aBTOHOMHHUH 1 HE3aJe)KHUH KOHCTHTYIIIMHUHN CYJI 13 MOXKJIMBICTIO KOHCTHTYIIHHOT CKApTH € XOPOIITUM
CIOCOOOM 3aXUCTy IpaB JTIOAWHU. KOHCTHTYIIIIHI CyIH MalOTh YaCTHHY KOXKHOI 3 iCHYIOUO1 IepKaBHOI MO-
HOIIONII, a caMe TIOBHOBa)KEHHSI MAPIIaMEHTY BHIABATH 3aKOHU Ta IOBHOBAKEHHSI BEPXOBHOTO CyAy TIyMa-
YHUTH Ta 3aCTOCOBYBATH 3aKOHU, MPUHHATI ITapIaMEHTOM.

KumrouoBi cioBa: komrerenis, @enepansuuii konctutymiiani cyn HiMewunnn, Koncrutymiiauid Cyn
VYKpainu, KOHCTUTYIIisI, KOHCTUTYIIHHA CKapra, IpaBa JIOAHHH

Slinko T.M. Competence of the Federal Constitutional Court of Germany and the Constitutional
Court of Ukraine: comparative legal analysis.

Reflections on «possible constitutions of Europe» can have two directions. On the one hand, one can
wonder about the legal form of the European Union: the fact that it is no longer a confederation of states, but
not yet a federal state, requires a legal classification, for which a new concept of Verfassungsverbund was
created in Germany, that is, a constitutional union. On the other hand, the question arises as to which national
constitutions, or which parts of these constitutions, or which individual norms of these constitutions are best
used to build a constitutional order in Europe. Solving this issue is not only a classic mission of comparative
jurisprudence, but also of the current law of the European Community, since Article 6 of the Treaty on
the European Union declares certain principles of the Western constitutional state «common to all member
states» and orders to consider fundamental rights «arising from common constitutional traditions of member
countries, as general principles of Community law». Within the framework of the second way of formulating
the question, the following description refers to the experience gained during the use of elements of the
German Constitution to build other European constitutions. In this article, we will conduct a comparative
legal analysis of the powers of the Federal Constitutional Court of Germany and the Constitutional Court
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of Ukraine. The possibility of legal review guarantees the supremacy of the constitution by sanctioning the
violation of the law of the constitution by repealing the law. According to the experience accumulated so far,
an autonomous and independent constitutional court with the possibility of a constitutional appeal is a good
way to protect human rights. Constitutional courts have a part of each existing state monopoly, namely the
power of parliament to make laws and the power of the supreme court to interpret and apply laws passed by
parliament.

Key words: competence, Federal Constitutional Court of Germany, Constitutional Court of Ukraine,
constitution, constitutional complaint, human rights

IMocTtanoBka npodaemu. [Ipotsrom XX-ro cTOmTTS, 0COOIMBO Y APYTiil MOJOBHHI MUHYJIOTO CTOJNIT-
T, BIIOYBCS mepexia Bij KoHuenmii KOHCTHTYIIT Ta KOHCTUTYIIOHAII3MY, 1[0 PETYJIFOE OCHOBHI BiJTHOCH-
HU KOHCTHTYIIHHOI BJIaI{, BU3HAYAIOUHN TIPABHJIA JOCTYIY Ta 3IIHCHEHHS IIOBHOBAKEHD PI3HUMHE OpTaHaMU
JIepKaB Ta JIeKIIapalli€ro mpas, SKi OyJIM BBEICHI B JIit0 3aKOHOJABIIEM, SIKI MM MOTJIH O Ha3BaTH 0a30BHM ab0
MiHIMQJIBHAM KOHCTHUTYI[IOHATI3MOM, PO3BHHEHUM a00 CHJIBHUM KOHCTHUTYIIOHANi3MOM. KoHCTUTYyIIOHA-
JT3M, pO3pOOJICHNH Y APYTii MojoBHHI X X-T0 CTONITTS, 0a3y€ThCs Ha YiTKIA JEMOKPATHYHIHN JIETITUMHOCTI,
CTPYKTYPI Jiep>KaBHOI BJaJiu, 110 0a3yeThCsl HA PIBHOBA31 Ta MPOTHBA31 JepKaBHUX OpTraHiB Ta (QYHKIIIH, a
TaKOXX Ha TPOIecax MPUHHSITTS PIilIeHb, SKi MOBAXKAIOTh, CIIPHUSIOTH TA TAPAHTYIOTH OCHOBHI IIpaBa JIFOANHH.

Cryninb aocaimkenHs. J{ocimipkeHHs KOMIIETESHIIT KOMIIETEHI[IT KOHCTUTYIIIHHUX CY/iB, CIIPUSIIA Hay-
KOBI1 JIOCIIDKCHHS BITYM3HSIHUX (DaxiBIiB y Traiy3i Teopii mpaBa Ta KOHCTUTYIIHHOTO MPaBOCYIs, a caMme:
B. Bpunniera, M. I'yasras, A. IBanoBchkoi, M. Koctunpkoro, O. Muponenka, X. [Ipuxonpko, O. CriiHues-
cpka, M. CaBunHa, A. CeniBanoBa, B. Ckomopoxu, B. [llanosaia, H. IllanTtamu, C. Illepuyka, O. lllepbantok
Ta iH.

MeTo10 CTATTI € TOCIIIKSHHS MPOIIeCyaTbHIX MOBHOBaXXeHb DeiepaibHOr0 KOHCTUTYiHHOTO cyny Hi-
Meuuran Ta Koncruryniiinoro Cyny Ykpainu.

Bukiax ocHoBHOro Marepiany. 3axigHa KOHCTHTYIIIIHA JepikaBa XapaKTepHU3y€eThCS TPhOMa OCHOBHH-
MU eJIEMCHTAaMH: HOPMAaTHBHOIO (POPMOIO KOHCTUTYIIii, BEPXOBEHCTBOM KOHCTHUTYII{ Ta KOHCTHUTYLiHHOIO
IOPUCAMKIIEI0. MOKIIMBICTh IPABOBOTO KOHTPOIIO TAPAHTYE BEPXOBCHCTBO KOHCTHUTYIII IIUIIXOM CaHKIIi-
OHYBaHHS TMOPYIICHHS 3aKOHY KOHCTHTYIIi IUIIXOM CKacyBaHHs 3akoHY. CIip HaBKOJIIO KOHCTUTYIHHO-
TO MpaBa BHUPIIIYETHCS B CYAOBOMY TOPSIKY 1 3HAXOIWUTH CBIM pe3yNbTaT ¥ BCTYITHOMY B CHITy y PIIICHHI
BepxoBHOTO cyrmy. Ha mpoMy (hoHI MOKHA TepIIn 3a BCE PO3PI3HUTH TPHU XapakTepHi pucu dexepaibHOTO
KOHCTHTYIIIITHOTO Cyy: IO-TIepIle, OpTaHi3aliiHy He3aleKHICTh; MTO-IpyTe, IIOBHOTA CBOIX TOBHOBAKEHD; 1
MO-TPETE, MOPSIOK POy KOHCTUTYIIIHHOT CKaprH.

VY crpykrypi ropucaukiii ®PH koHCTUTYIIIHA IOpHCIUKIS 3aiiMae ocoOmBe moyokeHHs. deaepanb-
HUH KOHCTUTYIIHHUE Ccyn OyB CTBOPEHUI YCTaHOBYMMHU 300paMH K BUIIMU IOPUIUYHUEN OpraH i BceOid-
HOTO 3aXHCTY BEPXOBEHCTBA IPaBa (IIPaBOBOi BU3HAUYCHOCTI T'POMAJSTHAHA, 3a00ITraHHs ITOPYIICHHSIM IPUH-
[UITiB BEPXOBEHCTBA IpaBa 3 00Ky AepskaBw). OKpiM iHIIHNX JepKaBHUX IOBHOBAXKCHB, BOHA € CAMOCTIHHHM
1 He3aJIC)KHUM KOHCTUTYI[ITHUM OPTaHOM, SIKHH He MiAMOPSIKOBY€EThCS KOMHIN 1HIIIH Biazdi [3].

KoHcTuTy1iiiHI criopu Mik JIep>KaBHUMHU OpraHaMH € IPYTMM KOPIHHSAM KOHCTUTYIIHHOT FOPUCIMKINT B
Himeyuusi. Y 0iit mpornenypi mopyIeHHs 3aKOHY y BITHOCHHAX MK BUIIUMH KOHCTUTYLIHHUME OpTraHaMU
MOXYTh OyTH 3asBIcHI Ta mofani 1o denepanpHoro KoHCTHTYLIHHOTO cyny. Kpim [Ipesunenra dexeparus-
Hoi PecnyOiiku, byHnectar i deaepanbHuil ypsin, 30KpeMa, MOTITHYHI MaPTii, Yyepe3 CynepeuuBy HOpuUC-
K10 OenepabHOr0 KOHCTUTYIIIHHOTO CYyTY, TAKOXK HAJIeKaTh 10 KOHCTUTYIIIHUX OPTaHiB, OCKIJIbKHU TXHI
3aBJaHHs BIAMOBIAHO 10 KOHCTUTYIIIHOTO TpaBa, TOOTO IMiJi MUTAHHIM TXHIH BHECOK Y (opMyBaHHS IO~
TUYHOI BOJIi, 30KpeMa uepe3 BHOOPH.

Kommnerenmis ®exepaabHOr0 KOHCTUTYIIHHOTO CyIy 3ajHIIA€ThCs 0€33alepedHOl0 Al KOHKPETHOTO
KOHTPOJIIO 32 HOPMaMH, SIKIIIO CyJ BBaXKA€ 3a MOTPIOHE OTPUMATH B TaKUil CIIOCIO po3’ICHEHHS TUTaHHS KOH-
CTHUTYIIIITHOTO TIpaBa y 3B’5I3Ky 3 KOHKPETHOIO CYIOBOIO MPOIEAYPOI0. Yci cynu 3000B’s13aH1 KOHTPOIIOBATH
YHHHE 3aKOHOABCTBO, TOOTO ITiJ] 4ac MPOLEIYPH, SIKa 3HAXOAUTHCS HA PO3NIAAL B IXHIM FOPUCTUKIIIT, BOHU
MOXYTh BUKOPUCTOBYBATH HOPMY, JIUIIIE SIKIIIO BOHA € IHCHOIO, TOOTO € BiamoBinae Koncrurymii. I[lo3uTus-
HOIO CTOPOHOIO TPOIEIYPH KOHKPETHOTO KOHTPOIO CTaHIApPTIB € Te, 10 deaepanbHUil KOHCTHTYIHHUN
CYI po3DIIIae CIpaBy 3 YPaxyBaHHIM €lEMEHTIB (akTy Ta npasa. [lificHO, BUPINICHHS KOHKPETHHX CIIpaB
OisIbIIIe MIAXOAUTH AJIsl CYA0BOI MisSIBHOCTI, HiXK a0CTpaKTHE CYIKEeHHs LIKX KoJekcis [1].

Texct OcHoBHOTO 3aKoHy HajaB denepalbHOMY KOHCTHTYHIHHOMY CYAy INHUPOKI MOBHOBaKeHHs. De-
JepalbHAN KOHCTHTYLIHHUN CyJ 3MIITHHBCS 1032 UM, YaCTKOBO CYMHIBHUM YMHOM. TakMM YUHOM, BiH
po3msinae cebe He JHIIe SIK CYI, a i sIK KoHCTUTYIiiHui oprad. Crarts 1 3akony npo dexepanbHuil KOH-
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CTUTYIIMHUHN Cy/ MIJKPITUTIOE IF0 TOYKY 30pY, MyHKT 1 kBanidikye DexepabHUil KOHCTUTYIIIHHANA CYJI K
«aBTOHOMHHUH 1 He3aJIe)KHUN CyJI MPABOCY/JIS 110 BITHONICHHIO J0 BCIX 1HIIAX KOHCTUTYIIHHHUX OpraHiBy;
KpiM TOTO, Iaparpad 3 yrnoBHoBaxye DenepanbHuid KOHCTUTYIIIHHAN CYI, sIK 1 1HIIII KOHCTUTYIIIHHI OpTaHH,
NpUiiMaTH TpaBwiIa npoueaypu. dexepabHuil KOHCTUTYIIIHHAN Cy/l HaBiTh Ha3UBa€e ceOe «BOJIOAapeM Biac-
HOT mporenypu». TakuM YWHOM, IMOTPaBKH 10 3akoHy npo DepepalibHUil KOHCTUTYIIHHMNA CyJl BAHHKAIN
KiJTbKa pa3iB IMPOCTO Yepe3 Te, M0 3aKOHOJIABEIlb 3TOI0M JISTalli3yBaB CylI0BY MPAKTUKY, IPUHHATY Oe3 Tpa-
BOBOi OCHOBH. TpeThoro XapakTepHoIo prucoro deaepaibHOro KOHCTUTYIIIHOTO CyIy € Te, IO BiH MPUMae
PIIICHHS 11010 KOHCTUTYIIIHHHUX cKapr [2].

DenepanbHUA KOHCTUTYIIIHHAN CYJl iICHY€E TIOPST 13 BUIIIMMH THCTAHIIISIMU PI3HUX TUIOK IOPHCIUKINT Ta €
BHIIMM 32 HUX, OCKIJIBKH 1XHI PIlICHHS MOXKYTh OyTH mofaHi 1o dexeparbHOro KOHCTUTYIIIHHOTO CyTy JJIs
MepersiTy 3 MUTaHb opUcIuKiii. Icropuuno denepaibHUd KOHCTUTYIHHUH CyI, 0e3yMOBHO, HE € MIEPITUM
€MaHCHUIIOBAHUM KOHCTHUTYIIIHHAM CYIIOM; CIIPaBIi, 11 BiOKPEMJICHHS KOHCTHTYIIHHOT FOPUCAMKIINT Bij
3BHYANHOI FOPUCIAUKIINT Ta Tiepenadi Tl KOHCTUTYIIHHOMY CYIy, SIKHi CynuTh Jiuiie B Macitabi Koncruty-
ii, Bxe Oynia peajizoBaHa Ha MpakTHili, ko B 1920 pori Oyno crBopeno KoHctuTyniitHuid cym ABCTpii.
Aje nume micis ctBopeHHs DeepaibHOr0 KOHCTHTYIIHHOTO cymy B 1951 porii iHCTUTYIIIIHA eMaHCHTIAIis
MIPUMHOXKMITIAcs B €BPOITi Ta YaCTKOBO 32 ii MexkaMu, ocoOnuBo B Adpui ta JlatuHebkin Ameputti. [Ipotu-
JIS)KHAM THUIIOM € THTerpoBaHa KOHCTHTYIIHHA IOPUCIUKITLIS, ¢ KOHCTUTYIIHHA IOPUCIUKITISA MOKJIAJCHa Ha
BEPXOBHHUU CYJI MOPS] 3 IHIIUMH FOPUCIUKITISIMH.

Bigmoimao g0 Crparerii po3BUTKY CHCTEMHU MPABOCYIJS Ta KOHCTHUTYIIHHOTO cymodnHCTBa Ha 2021
— 2023 poku ocHOBHOIO MeToro CTparerii 100 PO3BUTKY KOHCTHTYIIHHOTO CYTOYMHCTBA € BH3HAYCHHS
MIPiOPUTETIB MOAO YAOCKOHAICHHS KOHCTUTYIIHHO-TIPABOBOTO PETYINIOBAHHS, HACAMIIEPE 3 TUTAHb ITOPSIA-
Ky n060py cymaiB Koncrurynitinoro Cyny Vkpainu, 3a0e3nedeHHs ix 100pod4ecHOCTi, mpodeciiHoi KoMITe-
TEHTHOCTI Ta MOJITHYHOI HEYIIEPEPKEHOCTI, TPO30PHUX IMiJICTAB Ta JI€EBUX MEXaHI3MIB MPUTATHEHHS CYIIB
JI0 BIIMTOBIAJIBHOCTI, TapaHTyBaHHs NpUAHATTS KorctuTymiiiaum CynoM YkpaiHu oOIpyHTOBaHUX PillleHb
1 BUCHOBKIB, [0 TPYHTYIOThCS Ha 3acajax BEPXOBCHCTBA IpaBa, MPIOPUTETY NpaB 1 CBOOO/ JTFOIUHHM, Ha ITiH-
HOCTSX 1 IPUHIUIIAX, BU3HaueHnX KoncTturymieto Ykpainu [5]. Pesynmbratom peanizamii Ctparerii Mae cratu
e(peKTUBHE KOHCTHUTYIIITHE CYJOUNHCTBO, SIKE 3a0€3IEUNTh CIIPaBEIHBUI PO cripaB KOHCTHTYIIITHIM
Cynom YkpaiHu, yXBaJeHHS HUIM OOTpYHTOBaHUX pilieHb i BucHOBKIB. Cymui Korcrutynitinoro Cyny Ykpai-
HU MalOTh OyTH TOOPOYECHUMH MTPABHUKAMH 13 BU3HAHUM PiBHEM MPOo(eCiiHOT KOMIETEHTHOCTI Ta MaTH BH-
COKI MOpPAJTbHI SIKOCTI, 3QJIMIIAI0YHNCh BITbHUMH BiJl Oy/Ib-SKOTO TOJITHYHOTO BILTUBY Ta IMiI3BITHUMHU JIUIIIC
CYCIJIBCTBY.

Binmoeinuo 10 ct.7 3akony Ykpainu «IIpo Koncrutyniitauii Cyn Ykpainu» 10 noBHOBakeHb Cyny Hae-
JKUTh: 1) BUPINICHHS IUTaHb PO BiANOBiHICTh KoHCTHUTYIIT YKpalHH (KOHCTUTYIIHHICTD) 3aKOHIB YKpaiHu
Ta IHIIMX MPaBOBUX akTiB BepxoBHoi Pamu Ykpainwm, akrtiB [Ipesuaenra Ykpainu, aktiB KabGinety MiHi-
cTpiB YKpainu, npaBoBuX akTiB BepxoBHoi Pagu AproHomHoi Pecnyoniku Kpum; 2) odiniiiHe TayMadeHHs
Konctutynii Ykpainu; 3) HajaHHs 3a 3BepHEHHAM [IpesuneHta Ykpainu abo moHaWMeHIe copoKa I’ ITH
HApOIHUX JenyTariB Ykpainu, abo Kabinery MiHicTpiB YKpaiHu BUCHOBKIB PO BiqmoBiaHICTh KoHCTHTYMIIT
VYKpaiHu YNHHUX MDKHApOTHHX IOTOBOPIB YKpaiHW ab0 TUX MIKHAPOTHHX IOTOBOPIB, IO BHOCATHCS JO
BepxoBHoi Pagu Ykpaiuu 1715 HaIaHHS 3T0M Ha iX 000B’I3KOBICTh; 4) HalaHH 3a 3BepHEeHHAM [Ipe3umenTa
VYkpainu abo moHaiMeHIIe COPOKa I’ SITH HAPOIHUX NEIyTaTiB YKpaiHu BUCHOBKIB IO BiAmoBinHicTh Kon-
cTUTYIIl YKpaiHu (KOHCTUTYLIHHICTh) IUTaHb, SKi IPOITOHYIOTHCS AJIsl BUHECEHHS Ha BCEYKPATHCHKHU pe-
(bepeHIyM 3a HapOTHOIO IHIIIATHBOIO; 5) HaTaHH 3a 3BepHEeHHAM BepxoBHoi Pagn Ykpainu BUCHOBKY m0A0
JOZIEPXKAHHS KOHCTHUTYIIIHOI TpoLexypy PO3CIiAyBaHHS i pO3IISITY CIPaBU Mpo ycyHeHHs [Ipe3mmeHrta
VYkpaiHu 3 TocTa B MOPSKY IMIIIIMEHTY B MeKaX, BuzHadeHuX crartsmu 111 1 151 Korcrurynii Ykpainu; 6)
HaJIaHHA 32 3BepHCHHSIM BepxoBHOT Pagu YikpaiHu BUCHOBKY IIOAO BiMIOBIAHOCTI 3aKOHOIIPOEKTY PO BHE-
ceHHs 3MiH 10 Koncturynii Ykpainu Bumoram crareit 157 i 158 Koncruryuii Ykpainu; 7) HagaHHS 3a 3Bep-
HeHHsIM BepxoBHoi Pagn Yipainu BUCHOBKY ipo mopytieHHs BepxoBHoto Pamoro ABronoMHoi PecmyOmiku
Kpum Koncrurynii Ykpaian a6o 3akoHiB YkpaiHu; 8) BUpINIEHHS MUTaHb PO BigmoBiaHicTs KoHcTHTYMIT
Ykpainu Ta 3akoHaM YKpaiHu HOpMaTHUBHO-NIPaBOBUX akTiB BepxoBHoi Pagu ABToHOMHOT Pecy6miku Kpum
3a 3BepHeHHAM [Ipe3unenTta Ykpainu 3rigHo 3 yacTuHOIo npyroro crarti 137 Koncrutymii Yipainu; 9) Bupi-
LICHHS MUTAaHb Npo BiamoBiaHicTe KoHcTHTYIIT YKpaiHu (KOHCTHTYLIIHICTS) 3aKoHIB YKpaiHu (iX okpeMux
MOJIOXKEHB) 38 KOHCTUTYLIHHOIO CKaprol 0coOu, fKa BBaXKae€, 110 3aCTOCOBAHHUI B OCTATOYHOMY CYIOBOMY
pilieHHi B 11 cripaBi 3akoH Ykpainu cynepeuutb Konctutyuii Ykpainu [4].

IcToTHOIO TPOOIEMOIO CY9acHOTO KOHCTHUTYIIHHOTO CyIOYMHCTBA B YKpaiHi € HCBUKOHAHHS BEPAUKTIB
Koncrutyniitnoro Cyny Ykpainu, Ha 110 HEOAHOPA30BO 3BEpTajM yBary sk iHO3eMHi, TakK 1 yKpaiHChki (a-
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xiBmi. O.B. lllep6aHtok 3BepTae yBary Ha Te, [0 BUKOHAHHS pillleHb Ta BUCHOBKIB KoHcTuTymitiHoro Cymy
VYKkpalHu € TapaHTi€l0 KOHCTUTYIIOHATI3MY Ta 3aJIS)KUTh BiJl BIIMOBIAHOTO PiBHS KOHCTHTYIIMHOT Ta IOJIi-
TUYHOT KyJIBTYPH CyCIUIbCTBA [6, 45]. Ha cydacHOMY eTtarti po3BUTKY KOHCTUTYIIIITHOTO TipaBa pimeHHs KoH-
crutymiiaoro Cymny YkpaiHu OUTbIe He CIPUHMAETHCS K JOKYMEHT, IO JIMIIE BU3HAYAa€ KOHCTUTYIIHHICTD
Ta HEKOHCTUTYIIHICTh TIPABOBHX aKTiB, a OUIBIIE yBard HAJA€ThCs Tik 0OCTaBHHI, IO OCTaHHI € OCHOBHUM
3ac000M (hopMyBaHHS KOHCTHTYIIIHHOT IOKTPUHY Ta po3BUTKY KoHCcTUTYIIT YKpainu.

BucHoBOK. 3a3Ha4yeHi MOBHOBAXKEHHS KOHCTUTYIIIITHUX Cy/iB J03BOJISIIOTH LM CyJ]aM BUKOHYBAaTH POJIb
OXOPOHIIS KOHCTHUTYIIII Ta rapaHTa mpap i cBOOO JEOAWHHM. [[i TOBHOBa)KEHHS CTBOPIOIOTH 3HAYHI MOXKIIH-
BOCTI [l KOHCTUTYIIHHUX CY/iB BIULTUBATH HA MPABOBY CHCTEMY SIK «KOPHTYIOUHMY, TaK 1 (IEBHUM YHHOM)
«BHUIATKOBUM» CIIOCOOOM.
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Hlepoaniok O.B. Mirpauiiini nponecu Ta noxojJaHHsA KOPAOHIB: 1iana3oHu nepeMilieHHsl.

BxkasyeTbcst, JTFOIM TepeMIilaroThes 3 MICI Ha MicIle 3 IaBHIX-AaBeH. OJIHI epeMIIyOThCs y MOITyKax
HOBHX €KOHOMIYHMX MOJIMBOCTEH Ta IMEPCIEeKTUB. [HI TIKAIOTh BiJl )KUTTS B yMOBaX 30pOHHUX KOH(DITIK-
TiB, BIICYyTHOCTI TIPOJIOBOJIEYOT OE3IEKH, IepeciliyBaHb, TEPOPU3MY a00 MOPYIICHHS Ta 0OMEKEHHS IIpaB
monuHU. TpeTi — 3 METOI YHUKHYTH HECIPHUATIMBUX HACTIIKIB 3MIHHA KIIMATy YM CTUXIHHHX JHUX (3MiHA
KIiMary) abo B cuity iHIIMX (hakTopiB. MirpaliiiiHi mporec mpsiMo 3aJIeXHi BiJl MOXKJIMBOCTI (a0 HaBIIa-
KH) 0COOM TIepeMillyBaTHCs 3 OJHIET JepKaBH Y 1HIIY, TOOTO JOJIaTH KOPJAOHU. Mi>KHApOTHE TOBAPUCTBO B
YMOBaX 3pOCTaHHS MacCIITa0IB TaKOTro MOOATBHOTO SIBUINA, SIK TIEPEMIIICHHS BEIMKHUX TPYI OKEHIB Ta
MITPaHTIB pO3po0JIsie BCe HOBI IIISIXH PETYIIIOBAHHS Ta CIIPOIICHHS MPOIEAYPH MEPETHHY KOPIOHIB

CraTTs NpuCBAYCHA MITPAIITHAM TpoIlecaM B acleKTi 0COOMCTOT MOOUIBHOCTI Ta 1i MOXKIIUBOCTEH, CBO-
0011 TIepecyBaHHS K HEB1I'€MHOMY acIleKTy 1HIUBIyaTbHOT aBTOHOMIT Ta IMMIrpaniiHOMy KOHTPOJIIO TPH-
Marouoi KpaiHu, SKHi Mae BUpINIalibHe 3HAUSHHS A1 (pakTy Mirparii 1 mogaibioi peanizaiii mpas i cBo00j
MirpaHTa.

BkasyeTbcs, y CBITI BUKOPHCTOBYIOTH KiJIbKa THITIB HAaIllOHAIBHUX KOPAOHIB: 1) BIIKPUTHI KOPIOH, 2)
YMOBHO BIJIKPUTHI KOPJIOH, 3) KOHTPOJIbOBAHHI KOPJIOH, 4) 3aKPUTHI KOPJIOH. SIK BUTHO 3 HABEICHUX BUIIEC
MIPUKJIAJIB, ICHYIOTh Pi3HI CTYNEHI «BIAKPUTOCTI» KOPJOHY, XapakTep SKHX 3aJIeKUTh BiJ| TOTO, YU iCHYE
(hi3MYHMIA TTACTTOPTHHUIA KOHTPOJL (I UM 3aCTOCOBYEThCS BiH). [lacmopTHHI KOHTpOdbL 3 00Ky momimii abo
CHIBPOOITHUKIB IMMITPaIliiHOT CIIy»KO0H MOXKe 3IIHCHIOBATUCS Ha NEAKUX THIIAX KOPJOHIB, aje rpoOMajsTHaM
TEPUTOPIi MPHU3HAYCHHS a00 TEPUTOPIH, 10 OEPYTh y4acTh, [O3BOJISETHCS MEPETHHATH KOPIOH HE Oliblie
HIX 32 ITOCBIUEHHIM 0co0H 0e3 OyAb-IKHX JTOJJATKOBHX JIO3BOJIIB, 0OMEXEHb a00 YMOB.

TakuM YHHOM BCTAHOBIICHO, MIrpalliifHi MPOLECH CYNPOBOKYIOThCS OaraTbMa eTaraMi epeMilleHHs
0Cco0U, OJTHAM 13 HAaHBXKJIMBIIINX € TIEPETHH KOPJIOHIB, SIKi B CBOIO Yepry GOpMYIOTh Jialia30Hu IepeMillieH-
HSI MITPaHTIB.

KurouoBi ciioBa: MmirpariiiiHi npomecH, npaBo Ha MIrpalito, TpOMajsTHCTBO, CBOOOIa MTEPEMIIICHHS, T0-
JIOJIaHHS KOPJIOHIB, Jiara30Hu MePEeMillICHHS 0COOH.

Shcherbanyuk O.V. Migration processes and overcoming borders: ranges of movement.

It is indicated that people have been moving from place to place since ancient times. Some move in search
of new economic opportunities and prospects. Others are fleeing a life of armed conflict, food insecurity, per-
secution, terrorism, or human rights abuses and restrictions. Others - in order to avoid adverse consequences
of climate change or natural disasters (climate change) or due to other factors. Migration processes directly
depend on the ability (or vice versa) of a person to move from one state to another, that is, to cross borders.
International society, in the context of the growing scale of such a global phenomenon as the movement of
large groups of refugees and migrants, is developing more and more new ways of regulating and simplifying
the procedure for crossing borders

The article is devoted to migration processes in the aspect of personal mobility and its possibilities, free-
dom of movement as an integral aspect of individual autonomy and immigration control of the host country,
which is of decisive importance for the fact of migration and the further realization of the rights and freedoms
of the migrant.
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It is indicated that several types of national borders are used in the world: 1) open border, 2) conditionally
open border, 3) controlled border, 4) closed border. As can be seen from the above examples, there are dif-
ferent degrees of “openness” of the border, the nature of which depends on whether physical passport control
exists (and whether it is used). Passport control by the police or immigration officials may be carried out at
some types of borders, but nationals of the destination or participating territories are only allowed to cross
the border with ID without any additional permits, restrictions or conditions.

Thus, it was established that migration processes are accompanied by many stages of movement of a
person, one of the most important of which is the crossing of borders, which in turn form the ranges of move-
ment of migrants.

Key words: migration processes, the right to migration, citizenship, freedom of movement, overcoming
borders, ranges of movement of a person.

IMocTanoBka mpodyaemu. JIroau mepeMilmarThCsl 3 MiCIld Ha Micle 3 JaBHiX-aaBeH. OJHI MepeMinry-
IOThCS y TIOIIYKaX HOBHX €KOHOMIYHHX MOMKJIMBOCTEH Ta MEpCHEeKTHB. [HIII TIKAIOTH Bif KHUTTA B yMOBaxX
30pOHHUX KOH(MITIKTIB, BIZICYyTHOCTI MPOAOBOIBYOT OE3IEKH, TePeCiiayBaHb, TEPOPH3MY a00 MOPYIICHHS Ta
0OMEKEHHS MPaB JFOAUMHH. TPeTi — 3 METOI YHUKHYTH HECTIPUSTIMBHX HACIIIKIB 3MIHU KJIIMATy YM CTHXIH-
HUX JIUX (3MiHA KJIiMaty) abo B CHITY 1HIIUX (PaKTOPiB.

Mirpariiifii poIecH MpsiMO 3aJIeXkKHI BiJl MOKITMBOCTI (200 HaBMAaKW) 0COOM MepeMillyBaTHCS 3 OIHi€l
JIepKaBH y 1HIIY, TOOTO A0JIaTH KOPAOHHW. MiXKHAPOIHE TOBAPUCTBO B YMOBAaX 3pOCTaHHS MacIITabiB TaKOTo
I00aJIHOTO SBHUIIA, SK MMEPEMIICHHS BEJIHUKUX I'pyN ODKEHIB Ta MITPaHTIB po3po0iise BCe HOBI MUISXH
PETYINIOBaHHS Ta CHPOILICHHS MPOIEIYPH NEPETUHY KOPAOHIB.

AHaJi3 HaykoBuX Jxkepes. CIij BiA3HAYUTH, JOCTIKYBAHUM B POOOTI IMUTAHHSIM 1X 3MIiCTY, CYTHOCTI,
MPaBoTo 3a0e3MeYeHHs OyIM MPUCBSIYCHI POOOTH 3HAYHOT KIJTbKOCTI HAyKOBIIIB, 30KpeMa, ABep’siHoBa B.b.,
butska [0.I1., Konomoens T.O., Komsztoka A.T., Jlyauenka JI.B., Huwxauk H.P., Cymmacekoro O., Illecra-
ka B.C, Slpmumia O.H. Ta iHIIUX JOCTITHAKIB.

ABTOp CTaBUTH CO01 32 MeTy PO3KPHUTH OCOOJHMBOCTI MITpaIlifHUX MPOIECIB Ta MOJOJaHHS KOPIAOHIB
Kpi3b MIPHU3MY Jlialla30HiB MEPEeMIIICHHS.

Bukaan ocHoBHOro marepiady. [lle y 2015 p. 4rcio MirpaHTiB 110 BCbOMY CBITY CKJIasio 244 MiTbHOHU
Jrofei, e BogHo4ac 10 65 MiTBbHOHIB 0Ci0 € BUMYIICHUMHE NIEpECENCHIIMHE, BKITIOYAl0uH MoHaa 21 Minpio-
HIB OIXKCHIIIB, 3 MITLHOHHU OCI0, K1 IIyKAtOTh MPUTYJIKY, i MoHa 40 MITBHOHIB BHYTPIIIIHEO-TIEPEMIIIICHUX
oci6 [1].

OxpiM 11BOTO, MirpalliiiHi IPOLECH TICHO MOB’s3aHi 13 CBOOOI0I0 TIepeCyBaHHs, IPABOM OCOOH Ha 3MiHY
IpOMaJHCTBA Ta MicUs NMpoXXuBaHHs. lle akTHBHI IpaBa JIIOQMHM, OO0 OXOILTIOIOTH TaKi MpaBa i cBoOOAN
JFOAEH SIK: TIOMOPOXKYBATH 3 MICIIS Ha MiCIIe B MEXax TePUTOPii KpaiHu, 3aIuIIaTH KpaiHy i OBEPTaTUCS O
Hel, IepeTHHATH KOPIOHH, 3MIHIOBATH TPOMAJSTHCTBO, 3aJUIIATHCh HA TEPUTOPII iHIIOI KpaiHU TaK JOBTO,
CKUTBKH TO3BOJISIE 3aKOHOAABCTBO 1HO3EMHOI KpaiHK, CBOOOIY IMEPEMIIICHHS 110 TEPUTOPIT MpUHMarovoi Kpa-
THH, 3A1MCHIOBATH ITUBIJIbHI, EKOHOMIYHI, PEJIIriiHi, CiMEHHI mpaBa TOIIO.

[IpaBoBa perraMeHTaris BHUIe3a3HAYCHUX IpaBa i cBOOOJ 3MIHCHIOETHCS MUIIXOM 3aKpIIUICHHS ITOJIO-
JKCHb B TEKCTAaX KOHCTUTYI[IH, HOPMATHBHO-ITPABOBUX aKTaX Pi3HUX PIBHIB Ta CIyx0, Ta HOPMaX Mi>KHAPOI-
Horo mpaBa. Hampukian, crarts 13 3aranpHOi nexmaparii mpas JIOOUHA 3akpimmioe: «KoxkHa TrognHa Mae
IpaBo Ha CBOOOIY IEpPECyBaHHS Ta MPOXKHUBAHHS B MEKaX KOPIOHIB KOXKHOI nepxaBu. KoxkeH Mae mpaBo
3aJHUINATH Oyb-Ky KpaiHy, BKIIOYAl0Ud CBOIO BIACHY, Ta TIOBEPHYTHCS 0 CBOET KpaiHm» [2].

Slxmro Bumie Oylio BKa3aHO aKTUBHI IpaBa i CBOOOIH JIIOIMHY, SKi € peaTbHUMH, 00’ €KTHBHUMU, TOOTO
TakKi, o MOTPeOYIOTh BiJi 0COOM 3MIMCHEHHS CBOET MPABO 1 JI€3aTHOCTI, TO METa JIaHOI CTAaTTI BKa3aTH Ha
Cy0’€KTHBHY CTOPOHY Mirpariii, a came — IoJ0IaHHs KOPIOHiIB. 3p0OMMO aKIEeHT caMe Ha IpOoLeaypi mepe-
THHY KOPJIOHY, B 3aJIS)KHOCTI BiJl YCITIXy KO 0coba MOXke MIrpyBaTH 1 peaii3yBaTH CBOI IpaBa i CBOOOAM Ha
TEPUTOPII 1HINOT IePIKABH.

CBoOoma mepecyBaHHS 0OMEXKY€EThCS PI3HHMHU CIOCO0aMH, HAPUKIA] TONITHIYHAMH PIillICHHSIMH, Mi-
TPaIiifHOO MOJITUKOIO YPsITy, BUMOTOI0 CYCIUILCTBA (TOWIO) 1 BiIpi3HAEThCS B KOXKHIN KpaiHi. Taki 00-
MEXKEHHS, SIK MIPAaBUJIO, 3aCHOBAHI Ha MIPKyBaHHIX IPOMAJCHKOI OXOPOHH 3I0POB’s, PEIITiHHUX MOIVIsIIaX
HACEJICHHSI, IPaBOIOPSIKY, HalllOHANBHIH Oe3merni. L{i yMoBU (hakTHYHO mepeayroTh Mirparii ocoou, a oTxe
MOHATTIO ¢BOOOM mepecyBaHHs. OOMeXeHHS Ha MDKHApOJAHI MOi3IKM Jrofeil (iMirpauis 4yu emirpatis) €
3BUUaiiHUM siBUILEM. Beepenuni kpain cBoOoAa nepecyBaHHs 4acTo OiIbIl 0OMeXeHa JiJIsl HeMOBHOMITHIX,
1 KpUMiHaJIbHE 3aKOHOJABCTBO MOYKe MOAU(DIKYBaTH L€ MPaBO, OCKIIBKA BOHO 3aCTOCOBYEThCS 10 0Ci0, sKi
OOBUHYBaYYIOTECS 200 3aCyIKEHI 32 3I0YMHU (HAIIPUKJIIA]l, YMOBHO-JOCTPOKOBE 3BUIbHEHHS, BUIIPOOYBab-
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HUH TepMiH, peecTpaiis). Y JesKuX KpaiHax cBo0Ooja NepecyBaHHs ICTOPUYHO Oyiaa oOMexeHa IS KIHOK
Ta NPEACTaBHUKIB HECITPUATIMBAX PACOBUX Ta comiaidbHUX rpyl [3, ¢. 102]. OOcTaBuHH, K IOPHIUYHI, TAK
1 TIpaKTUYHI, MOKYTh 0OMEXyBaTH 110 cBoOoy. Harmpukitay, kpaiHa, sika 3a3BU4ail JJ03BOJISE MOT3IKH, MOXKE
O0OMEXHTH IIe TIPaBO ITiJ] Yac BiiHH.

OOMEXEHHSI MOXKYTh BKITIOYATH:

1) HarioHaNBHI Ta perioHaNbHI OQIIiiiHI Tapu(u Ha MiHIMAJIEHY 3apO0ITHY IUIATY, IO MEPEIIKOIKAIOThH
BHXOJly Ha pUHOK Ipaili (BiIbHE TIepeCyBaHHS YX MITparlisl MpaiiBHHUKIB);

2) odimiifHi TOCBiTYeHHS 0CcOOM (BHYTPIIIHI MACIIOPTH, CBIJONTBA MPO TPOMAJSHCTBO, 3aKOPIOHHI
MacTopTH), K1 He0OX1THO MaTH MPH co0i1 Ta Mpea ABISATA Ha BUMOTY;

3) 3000B’s13aHHS 0CI0 MO0 peecTparlii 3MiHU aipecy ado MapTHepa y IepKaBHUX OpraHax;

4) MPOTEKIIOHICTCHKI MICIIEBI/peTiOHabHI Oap’epy AJIs )KUTIOBOTO OyIiBHHIITBA Ta, OTIKE, 3aCCIICHHS Y
TICBHI paliOHU;

5) 3a00poHa npuaOaHHS HEPYXOMOTO MaifHa Ta IHIIMX MaTepiajbHUX IHHOCTEH;

6) HOPMAaTUBHO-TIPAaBOBE OOMEXKEHHS Ha MEePEeMIIICHHsI IEBHUMHU MapIIpyTaMH, BiJ[BITyBaHHS 1HO3EMIIs-
MH MiCIIb, JOCTYII JIO SIKUX € 0OMEXeHUM a00 3a00pOHEHUM B CHITY PI3HHUX MPHYHWH;

7) NONITHYHY Ta CYCIIJIbHY aKTHBHICTh, 001MMaHHs IeAKUX rmocaa Toulo [4, ¢. 77].

Takox, cBOOOAA MepecyBaHHS 0Ci0 MOXKE Pi3KO OOMEXKHTHCS, 32 YMOB CKOEHHS MPAaBOMOPYIICHHS YU
3nmourHy. OOMeKEeHHSI MOXKYTh OyTH TaKOXK HaKJalleHl Ha 3aCYIKCHUX 3JI0YMHINB, AKi nmepeOyBaloTh Ha BU-
MPOOYBaAILHOMY TEpMiHi 2800 YMOBHO-I0CTPOKOBO 3BUIbHEHHX 0¢i0. Ocobam, 3BHHYBaYCHUM Y CKOEHHI 3710~
YHHIB Ta 3BUTLHECHHUM IIiJI 3aCTaBy, TAKOXK MOXKe OyTH 3a00pOHEHO BHI3I.

Xoua Mmoi3aKH 10 KpaiH 1 KpaiH, K MPaBUIIO, TO3BOJICHI (3 IEIKHMHA OOMEKESHHSAMU ), OUTBIIICTD JIepPiKaB
00OMEXYIOTh TPUBAJIICTh MepeOyBaHHs TUMYACOBHUX BiABIIyBadiB y KpaiHi. lle Moke 3ayiexard BiJ KpalHH
TPOMaNISTHCTBA Ta KpaiHH, 10 SKOI BH MIrpyBaim. Y AESKUX BHUMaiKax (ODKEHII, STKUM 3arpoxye Oesrmoce-
pEemHs KO 30POB IO MICIs IIOBEPHEHHS 10 CBOET KpaiHu, abo 0cil, sIKi MIyKAIOTh IPUTYIIKY) OE3CTPOKOBE
nepeOyBaHHs MOke OyTH JI03BOJICHE 3 TyMaHITapHUX MipPKyBaHb, ajic B OJIBIIOCTI IHIIIMX BUMAJKIB I1epely-
BaHHSA 3a3BUYail oOMexxeHe. OMHIM TOMITHIM BHHATKOM i3 IIBOTO € BUTFHE TIEpECYBaHHS JIOACH y €Bporieii-
cekomy Coro3i, Jie rpoMajsiHu Oynb-skoi kpainn €C ta €Bporneiichbkoi acorriamii BUTBHOT TOPTiBII 3a3BUYai
MaloTh 0E3CTPOKOBE NepeOyBaHHS B iHIINX KpaiHax [9, c. 15]. Tox y OGUIBIIOCTI KpaiH CBITY JUIs B’I31y Ha
X TEpUTOPIIO HETpOMaJTHAM MOTPiOHA Bi3a abo iHma dopma 103Boy Ha B'13a. Ti, XT0 B’ KIKAE B KpaiHH,
MOPYIIYIOYH TIPaBHJIa, MO0 BUMAraloTh TAKUX JOKYMEHTIB, 9acTO IMIATAIOTHCS ICTOPTallii, 3aTPUMaHHIO Y1
YB’SI3HCHHIO.

OxpiM 1bOro, OINBINICTh KpaiH BUMAararoTh, 100 X TPOMAISHA BUDKIDKAIW 3a TIHCHHM MacIOpTOM,
MPOI3HUM JOKYMEHTOM, BUJAHUM MIKHAPOIHOIO OpraHi3ali€io, abo, y JeIKUX BHIIAAKAX, JOKYMEHTOM, IO
3acBiguye ocoOy. YMOBH BHadi Ta MOBHOBKCHHS YPSITy BiIMOBIIITH Yy BHIA4l ITaCIIOpTa BapilOIOTHCS B
KOKHIH AeprkaBi. 3a HIEBHUX 00OCTaBHH KpailHA MOKYTh BHABATH IPOI3HI JOKYMEHTH (HAIIPUKIIAM, IEPEITyCT-
Ky) iHO3eMIIsIM, TOOTO 0cobaM, sIKi He € BIaCHUMH rpoMagsiHamMu. OTke, HasBHICTh BHIAHOTO MACIIOPTa HE
rapaHTye AeKiaparis npo BUizx i3 kpainu. Ocodi Moke OyTH 3a00pOHEHO BUI3 13 KpaiHU 3 psAy MPUIHH, Ta-
KHX SIK IIepe0OyBaHHs T CIIJICTBOM SIK ITiJO3PIOBaHE, BiAOYBaHHS KPUMIHAIBHOTO MOKAPAHHS, HCBUKOHAHHS
0opry abo CTBOPEHHS 3arpo3H HaI[IOHAbHIH Oe3melri.

VY nesikux kpaiHax 3a00poHA Ha BUI31 MOKe HaOyBaTH (QOpMH aHYIIOBAHHS paHillle BUIAHOTO MacIopTa.
Hanpuxknan, Cronydeni LlItatn MOXyTh aHyJTIOBaTH MACIIOPTH 3a cBOIM OaxkaHHsM [5]. [esiki kpainu, Taki
SIK KonuiHiN PagsHcbkuii Coro3, BUMarai, moo ix rpoMajisiHy, a iHOJI i 1HO3eMIll OTPUMYBAJIH BHI3HY Bi3y,
o0 iM TO3BOJIMITN 3ATUIITUTH TEPUTOPIIO.

3BizcH, BBAXKAEMO 32 MOTPiOHE 3alPOIIOHYBATH HACTYIIHUN TEPMiH: «Jlialla30H PyXy» - IIe peajbHa Bif-
CTaHb, Ky MOKe MPONTH 0co0a, [0 MIrpy€e BiIMOBIIHO IO MIXXHAPOHOTO 1 HAIIOHAILHOTO 3aKOHOIAaBCTBA
000X KpaiH. SKiIo ocoda HaIeKHUM YHHOM MEPETHYIIA KOPIOH, OUYSBHIHO BOHA IMPOHIILTA MIrpamiiHIA KOH-
TPOJIb (IUTHHUIIO) Ta ONMHWIIACS B IHINIH NepkaBi. B TakoMy BHUITQAKy TpaHUYHUH Jialla30H MEPEeMIleHHS
0co0u TepeBipseThCS caMe Ha JUTHHHII 1 TPOIOBXKYETHCS B IOAATIBIIOMY Ha TEPUTOPIi iHO3EMHOI ICPIKABH,
TOX JTialta30H pyxy 0coOu Moxe OyTH JBOX BUJIB — MEPEMIIICHHS IO KOPAOHY Ta BCEPEIUHI IPHUIAMAIOUOT
KpaiHu.

[ToBepTar4uch A0 MUTAHHS IEPETHHY KOPIOHY, TO 3a3HAYUMO, 110 Y MHHYJIOMY, MEepeBaKHa Oiib-
IIICTh Jep’KaB MaJM BIOKPUTI MIXKHAPOJHI KOPAOHH ab0 HA MPaKTHIli, a00 yepe3 BiACYTHICTh OyIb-
SIKMX IpaBoOBUX oOMexeHb. bararo aBTopiB, Takux sk /xon Melinapn KeiiHc, BU3HaYMIM MOYaTOK
20-ro croxitta i ocodnuBo [lepury cBiTOBY BiliHY SIK MOMEHT, KOJIM TaKUW KOHTPOJb CTAaB 3BUYAHHUM
sBuLeM [6, c. 37].
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Kopmonu 3a3Bn4aii BU3HA4aIOThCS SIK TeorpadiuHi KOPIOHY, MO HAKIAIAITHCs a00 TAKMMH 0COOIHBOC-
TSAMH, SIK OKCaH! 1 MiCIEBICTh, a00 TIOJITHYHUMH yYTBOPEHHSMH, TAKUMH SIK YPSAIH, CYBEpSHHI JIEpKaBH,
(benepaTuBHi JepKaBy Ta HATHAIIIOHAIBHI YTBOPEHHS. [10JIITHYHI KOPJAOHU MOXYTh OyTH BCTAaHOBJICHI Yepe3
BiliHY, KOJIOHI3aIlit0 00 B3aEMHI YO MIX IMOJIITHYHUMH YTBOPSHHSIMH, 10 TPOKUBAIOTH Y IIMX 00JACTAX;
CTBOpEHHSI WX YTOJ HA3UBAEThCS JeNiMITAIll KOpAoHiB [7, ¢. 47].

Jlesiki KOpJIOHH, TaKi K BHYTPIIIHI aJIMIHICTPAaTUBHI KOPJOHU OUTBIIIOCTI IepkaB abo MiXkIep>KaBHI KOp-
JOHU B Mekax llleHreHChKOT 30HHM, BIAKPUTI Ta MOBHICTIO HE OXOPOHSIOTHCA. BUIBIIICTE 30BHINIHIX ITOJTI-
TUYHUX KOPJIOHIB YaCTKOBO a00 MOBHICTIO KOHTPOJIFOFOTHCS, 1 X MOYKHA 3aKOHHO ITEPETHYTHU TUTLKU B CIICITi-
AIBHO BiJIBEICHUX MPUKOPJOHHUX KOHTPOJIHHO-TIPOIYCKHUX MYHKTaX, a CYCiIHI MPUKOPJOHHI 30HU TaKOX
MOXYTh KOHTPOJIOBATHCE.

VY CBITI BUKOPHUCTOBYIOTh KiJIbKa THITIB HAIIOHAJILHUX KOPJIOHIB:

1) BiAKpUTHIT KOPJAOH — I1e KOPJIOH, SIKWi 3a0e31euye BUIbHE MEPEeMINCHHS I MiXK HOPUCIUK-
missMu 0e3 KOJHUX 0OMEXEeHb Ha IMepeCyBaHHS Ta BIJICYTHICTh CYTTEBOTO MPUKOPAOHHOTO KOHTPOJIIO.
Kopmon Moxxe 6yTH BiTKpUTHM KOPAOHOM depe3 HABMHCHE 3aKOHOAABCTBO, IO JO3BOJISE BUTBHE Mepe-
CyBaHHS JIIOJIcH yepe3 KOPAoH (Jie-tope), abo KOpJAOH MoKe OyTH BIAKPUTHM KOPJIOHOM 4yepe3 BiJcyT-
HICTh MPABOBOTO KOHTPOJIIO, BiICYTHICTh HAJIG)KHOTO TPABO3aCTOCYBAaHHS a00 HAJIE)KHOTO HATJIAIY 3a
KopaoH (ne-daxkro). [Tpukmanom nepiroro € llleHreHchka yrojaa Mixk O1IbIIICTIO WICHIB €BponielichbKOT
ekoHoMmiuHOi 30HM (EABT Ta €C). IIpukiiaioM 0CTaHHLOTO € KOpAOH Mixk banrmanem Ta IHmgiero [8,
c. 203].

2) YMOBHO BiIKPUTHH KOPIOH - MO3BOJISIE IEPETUHATH KOPAOH JIONAM, SKi BiIMOBIZAIOTH MEBHO-
My Habopy yMmoB. [IpukiazoM yMOBHO BiZKPUTOTO KOPIOHY € KOPAOH Oynb-sKO1 KpaiHH, IO TO3BOJIIE
TepecyBaHHsI 0¢i0, AKi IIYKAaIOTh NPHUTYIIKY, Yepe3 3acTocyBaHHd abo KoHBeHIIii po cratyc OiKeHIIB
1951 p., abo MiXHapoOIHE IPaBO, IO JO3BOJISE JIIOASIM IEPETUHATH KOPAOH, 00 YHUKHYTH CHUTYyaIlii,
KOITM IXHBOMY JKUTTIO 3arpokye Oe3mocepents HeOesmeka, abo 3HauHa HeOe3nmeka. [Hmui nmpukian —
KopIoH Mixk Ipnanniero Ta Benukoto bputaniero. OO0unBi KpaiHu TO3BOJISAIOTH HEOOMEKEHE ITepeCyBaH-
HsI CBOiX I'POMAJSH, ajie [UIsl TOTO, II00 MaTH IPaBoO Ha Take IepecyBaHHS depe3 IpmaHaceke Mope, Bil
WX K€ TPOMAJISTH MOXKE 3HaTOOUTHCS HalaTH B MOPCHKHX ITOPTaxX Ta a€pOMopTax J0Ka3u TOTO, IO BOHU
€ rpoMansHamu BenukoOputanii yu Ipmannii. 1li mepeBipkd MpOBOAMTH MOJIIIA, a HEe iMMIrpaliiHa
ciIyxo0a.

3) KOHTPOJILOBAHUN KOPIOH — JO3BOJISIE TIEPECYBAaHHS JIIONCH MK PI3HUME IOPUCAUKIISIMH, aje Ha-
KJIaJae OOMEXCHHs, KOTPUH 1HOJI 3HaYHI OOMEKEHHS JJISl IBOTO IepecyBaHHs. el Tum KopaoHy Moxke
BHMarary, mob ocoba, sika IepeTHHAE Iei KOpIOH, OTpUMaia Bizy abo B AESIKHX BHIMAAKaX MOXE T03BO-
JUTH KOPOTKHUH mepion 0e3Bi30BOT0 B’i34y B HOBY IOPUCAMKIIO. Ha KOHTPOIEOBAHOMY KOPAOHI 3aBXKIH
€ OyIb-SIKHi METOI TOKYMEHTYBAaHHS Ta PEECTpalii MepeMilleHb Jonei dyepes3 KOPIOoH s MOJATbIIOro
BIJICTEXKCHHSI Ta MEPEBIPKU TOTPUMAaHHS OyIb-IKUX YMOB, ITOB’S3aHUX 3 Bi30K0 200 OyIb-SIKUMH IHITUMHU
YMOBaMH NEPETHHY KOpAOHY. KOHTpoIhOBaHMI KOPIOH HaKIagae oOMEKEHHS Ha Te, o ocoda, sKa I1e-
pETHHAE KOPIOH, MO’KE POOHMTH B HOBIM FOPUCIUKIIII, [l 3a3BUYAll MPOSIBIIETHCS B 0OMEKEHHSIX Ha Ipa-
LEBIAIITYBAHHSA, a TAKOXK OOMEXY€E TPHUBAIICTh Yacy, IPOTATOM SIKOTO 0C00a MOXKE 3aKOHHO 3aTHINATHCS
Y HOBI¥ FOPUCIUKITIT.

4) 3aKpUTHI KOPIOH — MEPEIIKOMKAE IEPEMIIIECHHIO JIIOISH MK PI3HUMU IOPHCAUKLIIME 3 0OMEKCHIMHU
a00 BIICYTHIMH BHHATKaMH, TIOB’SI3aHUMH 3 UM TepeMimeHHsM. 1i KopmoHn 3a3BHYail MalOTh IMapKaHU
a0o0 CTiHM, B SKHUX 3aKPHTI OyIb-iKi BOpOTa ab0 MPHUKOPJOHHI MEPEXOaH, 1 AKIIO I1i MPUKOPIOHHI BOPOTA
BiJJUMHCHI, BOHH 3a3BHYai JJO3BOJSIIOTH IEPECYBAHHS JIFOCH TIIbKH Y BUHATKOBHX 00CTaBUHAX. MOXKIINBO,
HAWBIZOMIIIAM MPHUKIIAJI0OM 3aKPUTOTO KOPJOHY, IO 30epircs, € aeMiTiTapu3oBaHa 30Ha Mik [liBHIYHOIO
Kopeero i [TiBaennoro Kopeero.

SIx BUIHO 3 HABEJICHUX BUIIE PUKJIIA/IIB, ICHYIOTh Pi3HI CTYICHI «BIAKPUTOCTI» KOPIOHY, XapakTep KX
3aJICKUTH BiJI TOTO, UM iCHY€E (Di3UTHUI TACIIOPTHUH KOHTPOJB (1 9M 3aCTOCOBYETHCS BiH). [lacnopTHUIA KOH-
TpOJIb 3 OOKy Mmodiii a00 CHiBPOOITHUKIB IMMIrpamiifHOi CITy»KOH MOXe 3iHCHIOBATHCS Ha JESKUX THIIAX
KOPIIOHIB, ajie TPOMaJsTHaM TEPUTOPii MpU3HAYEHHS a00 TEPUTOPiH, 0 OepyTh y4acTh, HJO3BOJSIETHCS TIe-
pETUHATH KOPAOH HE OUIBIIE HiX 32 TOCBITYCHHSIM 0c0o0H 03 OyIb-sIKIX JOMATKOBUX JO3BOIIB, OOMEKCHb
ab0 yMOB.

TakuM YMHOM, MirpaliiiHi IpolLecH CYIPOBOKYIOThCS OararbMa eTanamu MepeMilieHHs 0CO0H, OTHUM
13 HAWBAXKJIMBILIKX € MIEPETUH KOPJOHIB, SIKi B CBOIO Yepry (GpopMyIOTh Jialla30HU MEPEMIICHHS MIrPaHTIB.
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OIANOr NPELEAEHTHOIO NPABA MDK KOHCTUTYLUIMHUM CYOOM YKPATHU
TA EBPONEUCbKUM CYOOM 3 MPAB JIIOAUHU

lNoppees B.B.,
OoKmMop rpUOUYHUX HayK, doueHm KaghelOpu npouyecyanbHO20 npasa
YepHiseybko2o HauioHanbHO20 yHisepcumemy imeHi FOpis ®edbkoguya

TI'opaees B.B. [lianor npenenentHoro npasa mizk Koncruryuiiinum Cynom Ykpainu ta €Bponeii-
CBHKHM CYIOM 3 MPaB JIOANHU.

«KoHCTHTYIIITHAHN {HCTPYMEHT €BPOIEHCHKOTO TPOMACHKOTO TOPSIAKY»: caMe IUMH TEHep BiIOMUMHU
TepMiHaMHu €Bponelchbkuid ¢y 3 paB JiroauHu (nan — Cyn) kBaiidikysaB y 1995 poui Konsenitiro mpo 3a-
XHCT TIPaB JIFOJMHU Ta OCHOBHUX cBO0OJ (ami — KoHBeH11is), y pillleHH]I, BAHECEHOMY Yy Benukiii nanari. Uu
Ma€eMO MH 3pOOWTH 3 IIEOTO BUCHOBOK, 0 KonBeHIis Oyne npupiBHsHa 10 KoHcTuTyii, a Cya — 10 KOHCTH-
TynidHoro cymy? Cyali Sk TapaHTH JOTPUMAaHHS MpaB 1 cBOOO, KOHCTHTYIIHHI Cy[u Ta €BPONEHCHKUH Cy/I
3 TIpaB JIFOIUHA BIUTUBAIOTH OTMH HAa OJJHOTO CBOEIO CYOBOIO IMPAKTUKOIO, iHO/I, 3MAETHCS, BUKOPUCTOBYIOTh
€KBIBAJICHTHI CTaHAapTH MocuiaHHs. OJHAK KOHCTUTYIIHHI CYTd TIOCTIHHO BUKOPUCTOBYIOTh TPEICICHTHE
npaBo Cyny, aje He 3raaye mpo 1e. TakuM 9iHHOM, GOpPMY€EThCS 3HAUHE 30IIMKECHHS PEIeICHTHOTO ITPaBa, 1o
MOYKE MTPU3BECTH JIO TIOJABIMHOTO YMTAHHS: YW MOBUHHI MU OyTH B 3aXBaTi BiJ TAKOi B3a€MOJIOTIOBHIOBAHOCTI1
3ac00iB KOHTPOII0? AOO BBaKAaTH, HABITAKH, IO IIi BIIHOCUHH 0a3yrOThCS HacaMIiepel Ha KOHKYPECHTHOMY
npaBi? Jliayor nperneneHTHOTO MpaBa BiIOBIIa€ BCIM BUTIAIKaM, KOJIM 3a BIJICYyTHOCTI IHCTHUTYIIOHATi30Ba-
HOT MPOIEypH CyA BUPIMIy€e OINbII YA MEHII BUTbHO BUKOPUCTOBYBATH MOJIOXKEHHS 3 TAKOTO-TO PIIlICHHS,
BHHECEHOTO iHIUM. Cepel OPHIUIHUX JT1aJIoTiB, 0€3yMOBHO, HAWTICHIIIINAM € JIaJIOT KOHCTUTYIIHHOTO CyIy
3 €BPONEHCHKUM CYIIOM 3 TIPAB JIFOANHH.

Miayor Mixk cynamu mependadyae BIPOBAKCHHS IHCTUTYIIIHHAX MPOLEAYp CHiBIpali. Xo4a J0roBipHA
cucteMa He mepeadadana MomHOI IHCTHUTYIIHHOT MPOLEAYpH CHIBIpaIli, po3IIUpeHHs opucaukiii Cymy
010 HaJITaHHsI KOHCYJIFTATHBHUX BHCHOBKIB CIIPSIMOBAaHE Ha 3MilIHEHHs B3aemMoii Mixk Cy/ioM 1 HallioHalb-
HUMHU CyJaMH 3 METOI0 KOHCOJIIAIi1 IMITIEMEeHTAIiT KOHBEHIIIT BIIMOBIIHO IO IPUHITUITY CYOCHIIapHOCTI.

KoHcTuTyiitHi cyau 3aiiMaroTh ayxe oOMekeHe miciie B npeneneataomy npasi €CILI Ta naBmaku. Te,
10 Ha3WBAETHCS «IIAJIOT CYAiBY, Ma€ CBOI EpeBar i, 30KpeMa, J03BOJISIE YHUKHYTH HETIOPO3YMiHb.

KirouoBi ciioBa: KoMIeTeHIIisI Cyny, €BpONeHCEKHN Cya 3 TpaB JIOIWHU, KOHCTUTYIIHHI CYOH, CyTOBI
pIIIEHHS, CyTOBHIA IpEIeCHT

Gordeev V.V. Precedent law dialogue between Constitutional Court of Ukraine and the European
Court of Human Rights.

«Constitutional instrument of the European public order»: it is these now-known terms that the European
Court of Human Rights (hereinafter - the Court) qualified in 1995 the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter - the Convention), in a decision issued by the Grand Chamber.
Should we conclude from this that the Convention will be equated with the Constitution, and the Court with
the constitutional court? Judges as guarantors of rights and freedoms, constitutional courts and the European
Court of Human Rights influence each other, may pronounce on identical or similar issues — especially after the
entry into force of the priority question of constitutionality — and sometimes seem to use equivalent standards
of reference. However, constitutional courts constantly use the Court’s case law, but never mention it. In addi-
tion, the European Court no longer hesitates within its control to appropriate the decisions of the constitutional
courts. Thus, a significant convergence of case law is emerging, which can lead to a double reading: should we
be delighted by such complementarity of controls? Or consider, on the contrary, that these relations are based
primarily on competition law? The dialogue of case law corresponds to all cases when, in the absence of an
institutionalized procedure, the court decides to more or less freely use provisions from such and such a decision
made by others. Among legal dialogues, the dialogue between domestic constitutional judges and the European
Court of Human Rights is certainly the densest and most fruitful.
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Dialogue between courts involves the implementation of institutional cooperation procedures. Although
the treaty system did not provide for any institutional procedure for cooperation, the extension of the Court’s
jurisdiction to issue advisory opinions is aimed at strengthening the interaction between the Court and na-
tional courts in order to consolidate the implementation of the convention in accordance with the principle
of subsidiarity.

Constitutional courts occupy a very limited place in ECtHR case law and vice versa. The so-called «dia-
logue of judges» has its advantages and, in particular, allows to avoid misunderstandings.

Key words: court competence, European Court of Human Rights, constitutional courts, court decisions,
court precedent

[ocranoBka mpodaemu. [IpaBo Ha JOCTYN 10 KOHCTUTYHIHHOTO CyAy € OKPEMHM aCIEeKTOM «IIpaBa Ha
cym». KoHCTUTYIIHI TIpoIielypy MatoTh CBOT OCOOIMBOCTI, SIKI BpAaXOBYIOTh CIICIIU(IKY HOPMH, SKa TS~
rae 3aCTOCYBAaHHIO, a TAKO)K BOKJIMBICTh PIillIEHHS, sSIKe Mae OyTH BUHECEHO, JUIS YHMHHOI IIPAaBOBOI CHCTEMH.
BoHu Takox mpu3HAYeHi IS TOTO, 00 JJO3BOJIMTH OMHOMY OpTaHy MPUHMATH PIICHHS 100 BEJIUKOT KiJlb-
KOCTI CIIPaB, IO CTOCYIOTHCS ITHPOKOTO CIIEKTPY IMHUTAHb.

Cryninbs gociaimkennsi. B Hayni KOHCTHUTYHIHHOTO IpaBa i€ MUTAHHS TOCIIKYBAJOCH B IIPAILX
J. Benoga, 0. bucaru, I1. Cuaunun, T. Crinbko, O. [epbaHrok Ta iHIII.

MeTo10 g0CTiTKeHHS € aHAI3 3aCTOCYBAHHS MPELEICHTHOI MPAaKTHKH €BPOIEHCHKOTO CyAy 3 MpaB JIo-
JTuHH y TisutbHOCTI KoretuTyniiiHoro Cyny Ykpainu.

Bukaan ocHoBHOro marepiady. [Ticis npuiinatts bpaiiToHchkol neknaparii 2012 poky aepxaBu-ydac-
Ui KoHBeHIIT mpuitHsTH MpoTokod mpo BHeceHHs 3MiH (IIpotokonr Ne 15), skuit nepenbadae gomnaBaHHS
B KiHIlI npeamOyn KonpeHii peknamartii, sika mosicHioe: «IliaTBepmkyrouu, mo mepir 3a Bce Bucoki Jlo-
roBipai CTOpOHH, BIIMOBIAHO J0 MPHHIUIY CyOCHIIapHOCTI, HECYTh BiJIOBIJAIBHICTh 32 rapaHTyBaHHS
MIOBAard JI0 IpaB i cBOOO, BU3HAYCHUX ITiclo KOHBEHIIIEIO Ta MPOTOKOIAMH 10 Hel, i 10, poOJIsTIHd 1€, BOHU
KOPHCTYIOTHCS TICBHOIO TIEPEBATOI0 OI[IHKH ITiJT HATISIOM €BPOIEHCHKOTO CyAy 3 TIPAaB JIOAWHH, BCTAHOBJIC-
Horo uiero Kousenuieoy.

o parndikamii mieoro nmpotokony Konernrarencreka nexnapartist 2018 poky BHCYHYIA IOHSTTS «CIITBHOL
BIJIMOBITAJIBHOCTI» JIJISl OITUCY 3B’SI3KiB MK €BpOINEHCHKUM CYIIOM 1 JepKaBaMHU-YIaCHUIIMH, 30KpeMa, Ha-
HiOHANEHUMH cyAaMu. lle MOHATTS Mae Ha MeTi TOCSATHEHHS «aIeKBaTHOTO OallaHCy» MiX HAI[lOHAJTBHUM
1 €EBPONCHCHKUM PIBHSMH CHCTEMH JIOTOBOPIB 1 «MTOCHJICHHH 3aXHUCT MpaB» NUITXOM e()EeKTHBHUX 3ac00iB
MPaBOBOIO 3aXHUCTY, TOCTYITHUX HA HAIllOHAJIbHOMY piBHI. Sk 3a3HaueHo B myHKTI 33 1iei 3as8u: «11[06 cu-
CTeMa CIUILHOI BiJNOBITAIBHOCTI Oyia e(heKTHBHO, MOTPiOHA XOPOIlla B3a€EMOJIS MiXK HAI[IOHAJTBHUM Ta
eBporeiicbkkuM piBHsAMHE. Lle mepenbadae, moBaxaroun He3anexkHICTh Cymy Ta 000B’SI3KOBHUIT Xapakrep Horo
pIllIeHb, KOHCTPYKTHBHUH 1 Oe3NepepBHUIN JiaIoT MiX Jep)kaBaMU-y4acHUIsIMU Ta CyJI0M 11010 TXHIX Bij-
MOBITHHUX POJICH y BIIPOBAKEHHI Ta PO3BHUTKY cHcTeMHu KOHBEHITI1.

EBourontito BiTHOCHH MK HAIlIOHAJTBHAMHU KOHCTUTYIIIHHUMH CyTaMH Ta €BpONEHCHKIM CYIOM MOXKHA
3HAYHOIO MipOIO MOSICHUTH ITOCHIICHHSM MPHHIHITY CyOCHIIapHOCTI Ta PO3BUTKOM JTOKTPHHHU HAIlIOHAIBHOT
cBoOomu po3cyny B npeneneHTHoMy npaei Cyny. Lle Takoxk CBITYHTE PO MOCTIHHY Ta MOCTYIIOBY 1HCTHTY-
IOHAJI3AIII0 A1aJIOTy MiX MEePIIUMH Ta APYTrUMH. J[0 Iiajgory Mik MpelueAeHTHIM MTPaBOM, KM IPOTSITOM
TPUBAJIOTO Yacy OyB €IUHHM CIIOCOOOM OOMiHY, 32 BIJICYTHOCTI Oy/Ib-sIKOT IHCTUTYIIIOHAII30BAHOT MPOLICAY-
PH CyI0BOI cHiBIpalli, akTHYHO JOJABCs Miajor MK CymasaMu Tofi, koiu [IpoTokon Ne 16 HaOpaB YMHHO-
CTi, JiaJIOT MK CylTaMu.

KoHIeHTpyrounch Ha 3aXUCTI TPaB JIFOMMHA KOHCTUTYMIIHI cynu Ta €CI1JI 3miCHIOIOTE CBOO MPAIfOBaTH
B OJIHIN cdepi. | Bce % BiAMIHHOCTEH MiXK UMK JIBOMA THIIAMH FOPHCIMKINT He Opakye. YcraHoBa? B oqHoMy
BUNAJIKY HaIliOHAJIBHA, B IHIIOMY — MbKHapomHa. Pamka ? 3 omHOTO 00Ky — Ieprkasa, 3 iHIIOrO — MKHAPOTHA
opranizamis — Paga €sporu. Texern? HamioHanpHa KOHCTUTYILIS 00 OCHOBHHI 3aKOH B OJHOMY BHIIAJIKY,
MDKHApOIHHUA ToroBip B iHIoMy. KoHTpons? 3 oqHOro 60Ky KOHCTHTYIIHHICTB, 3 IHIIOrO — yMOBHICTB. [1o-
TyxHicTh? 110 cTOCy€eThCs CKacyBaHHS HEKOHCTUTYLIHHOTO 3aKOHY B OJHIl CIIpaBi, 0 BUHECSHHS PillleHb IO
CYT1 JIeKJIapaTUBHOTO XapaKTepy B 1HIIIM.

[ix npuanunamu 3actocyBanus pitreHs €CIJT Koncrurynifiaum Cynom YipaiHu 3aponoHOBaHO po-
3yMITH OCHOBHI 3acajJyl Ta IMIIEpPaTHBHI, CTIlKIi i/1el, SKHMHU TOCITyTrOBYIOThes cyaai Koncrutymiitnoro Cyny
VYkpainu npu 3actocyBanHi pimieHb €CIII y mponeci 3ailicHeHHs iHTeprperauiiiHoi aisuibHocTi KCY. [lo
3arajbHUX NpuHUUMIB 3acTtocyBaHHs pimenbs €CCIII KCVY y iHTepnpeTaniifHiid 1isiIbHOCTI HaleXarThb: Bep-
XOBEHCTBO IpaBa, IPaBOBa BU3HAYEHICTB SIK HOTO €JIEMEHT, BEPXOBEHCTBO KOHCTHTYIII1, AMHAMIYHICTh iHTEp-
mperarii, cipaBeIuBICTh, psiMa Jis paB Ta cBOOO 1 MPUHLIMII 3B’ 13aHOCTI IPaBOM (IPUHIIUII caMOoOMe-
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xeHHsa KoncruryniiHoro Cyny Ykpainu). [lo crenianbHUX TPHUHIUIIB 3acTocyBanHs pinmienbs €CITJT KCY
y IHTepHpeTaIiiHii ASUTLHOCTI CIIIJT BIAHECTH TPUHIIMIT JPY>KHBOTO CTABICHHS JIO MIXKHAPOIHOTO IPaBa,
MIPUHIUT cyOcuiapHoCTi 3actocyBanHs pinreHs €CIJI, «HanexnocTi» 3actocyBanns KCY pimens €CITJT
y CBOIHl IHTepHpeTamiiHid TiSUTBHOCTI Ta TMPUHIUIT «aBTOHOMHOCTI» THTepIpeTallii i3 3aCTOCYBaHHIM pi-
menb CCIUI, mpurHImn mianory cymuis [4].

VY croix pimennsx Koncrurymiiiauii Cyn akTHBHO BHKOpHCTOBYIO nipaktuky €CIIJI. Tak, y crpasi 3a
KOHCTUTYIIINHEM TOJaHHAM 51 HapogHOTO JenyTaTa YKpaiHu mojo BignosigHocTi KoHcTHTYIIT YKpainu
(xoHCcTHTYIIHHOCTI) 3akoHy Ykpainu «IIpo 3abe3nedcHHs QyHKI[IOHYBaHHS YKPaTHCHKOT MOBH SIK JIEpKaB-
HOI» Cyn 3a3HaumB: «EBpornelicbka Kowmicis ,,3a geMokparito depes mpaBo™ (Beneniliceka Kowmicist) 3miid-
CHHUJIA EKCTICPTHY OIIIHKY 3aKOHY Ha BiJIMOBIIHICTh 3aCTOCOBHMM MIKHApPOIHUM IHCTpYMEHTaM, 30KpemMa
PamkoBiii KOHBeHIIIT, €BpONEHCHKI MOBHIN XapTii, cTarTsM 26, 27 MiXKHApOIHOTO TAKTy PO IPOMaISTHCBKI
1 momitHyHi ipaBa 1966 poky, crarti 14 KoHBeHIIi po 3aXUCT MpaB JIOIUHU 1 OCHOBOIOJIIOXKHUX CBOOOJ
1950 poky (mani — Konsentist) Ta [Iporokony Ne 12 no KoHBeHIIi1, HOKITUKAIOUUCh, 30KpeMa, Ha TIPAKTUKY
TIymadeHHs ctarti 14 KoHBeHIiT €BponeiCchKUM CyIOM 13 TIpaB JHOIUHK. BilmoBigHO 10 1€l mpakTHKU
«JTMCKPHUMIHAIliS 03HAYAE HEOJHAKOBE CTaBIICHHs, 03 00’€KTHBHOIO Ta OOIPYHTOBAHOTO BUIIPABIAAHHS, /10
0ci0, 110 nepeOyBarOTh Y OJHAKOBHX CHUTYaIisx. «bpak 00’€KTHBHOTO Ta OOIPYHTOBAHOTO BUIIPABIAHHS
O3HayYae, IO Taka BIJIMIHHICTh Y CTABJICHHI HE MEPECIiAye «ICTTUMHOT MEeTH» ab0 Opakye «O0OTPYHTOBaHUX
BIJIHOCHH JJOMIPHOCTI M)XK 3aCTOCOBaHUMHU 3aCO0aMHM Ta METOIO, IO ii kKaJaHO JOCITTH». Y IIbOMY aCHeKTi
€BpOIEeHCHKUH Cyj1 13 TIPaB JIFOJMHK HArojoCuB, 1o 3a cTarteto 14 KoHBeHIIT nep)kaBaM HAJIeKUTh MTPOCTIP
obmymyBanHs (margin of appreciation), yTiM «o0Ocsr, 110 Woro Mae JlepkaBa-ydacHHIIS, € Pi3HOMaHITHAM
BIJIMOBITHO 10 00CTaBWH, TEMH IIUTAHHS Ta CYyTi cripaBm» [pitieHHs y crpasi «Sejdi¢ and Finci v. Bosnia and
Herzegovinay Binx 22 rpymauas 2009 poky (3asBu Ne 27996/06 ta Ne 34836/06), §42]. Bonnouac Beneniiicbka
Komicis 3ayBakuiia, 0 BOHA YXWISETHCS BiJl BUCHOBKIB y Il TUIOIIMHI CTOCOBHO TOTO, YW BIJIIOBiNAE
3axoH npunmcam Kouctutymii Ykpainu, 3 omismy Ha Te, OO0 IIe HaJeKUTh A0 KoMmeTeHIii Koncturymii-
Horo Cymy Ykpainu [BucHoOBOk mozo 3akoHy mpo 3abe3nedeHHs (YHKIIIOHYBaHHS YKpaiHCHKOiI MOBHU SIK
nepxapHoi Big 9 rpyanas 2019 poky, JJokyment CDL-AD(2019)032, § 26) (nam — BucHoBoK)]. Y BucHoBky
Beneriticeka Komicist BUCITOBHIIACS KPUTHYHO 3 MIPUBOAY HASBHOTO B 3aKOHI JU(PEPEHIIIHOBAHOTO MiAX0TY
JI0 3aCTOCYBaHHS MOB KOPIHHUX HAapOJIiB, MOB HaI[IOHAJBHUX MEHIIIWH, III0 HAJISKATh J0 O(QIiHHIX MOB €B-
pormeiicekoro Coro3y, Ta MOB HalliOHATEHUX MEHIIHUH, 10 He € oiiitHuMu MoBamMu €Bpornerickkoro Coro3y.
VY mpomy KoHTekcTi BeHenificeka KoMicis 3ayBakuiia, o «abu HOro He CIpUMaTH 3a JUCKpUMIHAIINHE,
Oynb-sike TUQepeHIiioBaHe CTABICHHS 10 HAIOHANFHIX MCHIINH Mae OyTH HaJIC)KHUM YHHOM BHIIPAaBIa-
He» (§41 BucHosky)» [3].

Mianor Mixk cynamu nepeabadae BIPOBAKCHHS IHCTUTYIIIHUX IPOLEAYP CIiBIpalli. Xo4a JOoroBipHa
CUCTeMa He Tependadana KOAHOI IHCTUTYHIHHOT MPOIeAyPH CITIBIpalli, po3mupeHHs opucauknii Cymy
I[0/I0 HAJaHHS KOHCYJIhTATUBHUX BHUCHOBKIB CIIpsAMOBaHe Ha 3Mil[HEHHS B3aeMonii Mixk CymoM i Halio-
HaJbHUMHU CyJIlaMH 3 METOK KOHCOJiAaIil iMIUIeMeHTallii KOHBEHIIT BiIMOBIAHO 0 MPUHIIMITY CyOcHaiap-
HOCTI.

®dakT 3anuiaeTbes (HaKToM, MO CyOCHIIapHICTh JOMIHY€E — a00 MOBHHHA JOMIHYBaTH — y BIIHOCHHAX
Mix KoHctutynismu Ta KoHBEHIN€IO Ta y BiTHOCHHAX MK KOHCTHTYIIHHUMH CyJaMH Ta €BpOIEHChKUM
cynoM. OcHoBHI HOpMH KOHBEHIIIT HE 3aMIHIOIOTh aHAIOTIYHUX HOPM HAIliOHATBHOTO IIpaBa, HAaBIiTh KOH-
CTHUTYIIIHOTO; MPpH HEOOXiTHOCTI 3aIIOBHIOIOTH MPOTAIMHHE a00 BUOPABILIIOTH Heponiku. 1llo crocyerbes
MEXaHi3My KOHTPOJIIO, BCTaHOBJIEHOTO KOHBEHIII€10, BIH TAKOXK HE 3aMIHIOE HAI[IOHATbHI CHCTEMH, OCKIJIBKH
ToTIepe/THE BUUEPIIaHHs HAlliOHAJIBHUX 3aC00IB MPABOBOTO 3aXUCTy € HEOOXIMHUM I TOTO, 00 3asBa B
CtpacOyp3i MoIIa mepeTHyTH opir TpuiHATHOCTI. Ock Yomy Cyn 3a0e3reuye HaJe)KHe BHKOPHCTAHHS MPsi-
MOTO KOHCTHTYIIITHOTO 3ac00y MPaBOBOTO 3aXKCTY, AKIIO BiH icHY€[2].

[psami cymepeunocti Mixk Konsentrieto Ta KoHcTutymiero ayxe pigkicHi. 3BiicH 0cOONIHMBa BaXKIHBICTh
cpasu Open Door i Dublin Well Woman v. Ipirangis| 1], ockineku Cyx HagaB nepeBary IOTOBIpHOMY IIpaBy
HaJl KOHCTHTYIiIfHUM. BepxoBHUi cyn 3a00pOHHB TBOM HEKOMEpPLIHHHM KOMITaHIsIM, SIKi, CEpel 1HIIOTO,
KOHCYIBTYIOTh BariTHHUX JKiHOK B IprmaHnii, Ta IXHIM areHTaM JOIOMAaraTH BariTHAM JKiHKaM BUDKIDKATH 32
KOPIIOH JJISI TIPOBEICHHS a0OPTIB, PO3IIOBIATH M PO KIiHIKH, 320XOUYBAaTH iX MOJOPOXKYBATU TOILO; BOHA
OasyBayacs Ha IIpaBi Ha KUTTA HEHAPOKEHUX JIiTel, rapaHToBaHOMY IMyHKTOM 3 ctaTTi 40 §3 Konctutyii.
Cyn 3a3HauuB, 110 HOT0 Bpa3uB aOCOIIOTHUH XapaKTep 3a00pOHH, sSIKa BUSBUIIACS HEIIPOIIOPIIIITHOIO Ta CyIe-
peunTts crarti 10 KonBenuii. Bin Oepe 10 yBaru Kijibka eJIeMEHTIB: HEUTPaJIbHICTh Opaj LI0A0 AOCTYITHUX
pillieHb; HASBHICTB IHIIUX JPKEpeI iHPOPMAIIil PO MOXKIMBOCTI a0OPTy 32 KOPIOHOM; PH3HK VIS 30POB’ S
JUIA KIHOK, SIKI HaMaraJiucs Ha Mi3HiX TepMiHaxX JOMOTTHCS NEpepUBaHHS BariTHOCTI.
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VY cnpasi O0’eHaHa KOMyHICTHYHA MapTis TypeduuHu Ta iHOn npotH. Typewduna, Cya TOTPUMYETh-
sl MPOTHIICXKHOT Touku 30py KoHcturymilinoro Cymy, sSIKWi, 3BepHYBIIHCH 10 [ eHepaIbHOTO MPOKypopa B
Kacarifinomy cymi, po3IyCTHB TIOJITHYHY TApPTiF0 HABIThH JI0 TOTO, K OCTAHHS MOIJIa PO3MOYATH CBOIO [ii-
SUTBHICTB. BiH He MOXKE IMOTOJUTHCS 3 THM, IO apTyMEHT, 3aCHOBaHHM Ha Ha3Bi MapTii, caM 1Mo cobi Moxke
MIPU3BECTH IO PO3IYCKY, 1 MO MOJITHYHA (hopMallis MOBUHHA OyTH CTypOOBaHa OAHUM (DakToM OaskaHHS
myOJIIYHO OOTOBOPIOBATH JIOJIO YACTUHY HACENIeHHsI Aep>KaBH. TaKUM YHMHOM, BiH JJOXOJUTH BUCHOBKY, IIIO
MaJio miciie mopyureHHs crarti 11 Konsentii. 3 iHmoro 6oky, y Refah Partisi (ITapTist mporsiTanHs) Ta iHII1
v. Typeuunna, Cyj1 3HaYHOIO MipOO CXBaJIMB MOTHBH, HaBeleHI KorctuTyiiiaum Cynom, siKi Criupasucs Ha
i1 Ta BUCTYITM WICHIB 1 JTiiepiB mapTii[ 1].

BucHoBku. KoHCTUTYIIMHI CyIu 3aiiMaloTh Iyke oOMekeHe Miclie B mpeneaeHTHoMy npasi €CIL ta
HaBMAaKW. Te, 10 HAa3UBAETHCS «AiaJOT CYAIiB», MA€ CBOI MEpeBary i, 30KpemMa, T03BOJISIE YHUKHYTH HETo-
po3yminb. Kpim BuOopiB 10 Cyny KOTHIIHIX KOHCTUTYIIIMHUAX CYIIIB, BiH IO CYTi CKJIaJIAEThCs 3 pOOOUMX
3yCTpidel MiXK IOPHCIUKIIIMHI Ta PETEILHOTO BUBUCHHS €BPOINEHCHKOTO MPEIEISHTHOTO MpaBa HallioHalb-
HUMHU CYIJIIMU Ta HAIlIOHAJILHOTO MPEISICHTHOTO MPaBa €BPONEHChKAMU CyLIsAMU. 3TiaHO 3 JlicaboHChKUM
noroBopoM i [TpoTtokonom Ne 14, mpuennanus €ppomnerickkoro Corosy no Konsenrii Mae npusBectu 110 ¢pop-
MU iHTerpanii npaBa Coi03y B €BPOINEHCHKY CHCTEMY 3axHCTy mpaB jroauHH. [Ipenenentae mpaBo Crpa-
cOypra 31 TOBXYBaTUMETHCS 3 MPEIEICHTHAM PAaBOM KOHCTHUTYIIIHHUX CY/IB IIOpa3y, KOJIW KOHCTHUTYIIIHI
MpaBa Ta JIOTOBipHI MpaBa 30irafoThCs, 1 Te caMme MUTAHHS PO3MIISIAETHCS TOCIIIOBHO HA HAIlIOHAILHOMY Ta
€BPONCHCEKOMY PIBHAX. TaKUM YUHOM, iICHY€ PU3HK PO301KHOCTEH a00 HaBiTh KOH(IIIKTIB TMyMadeHb. KoH-
TPOJIE KOHBEHIIHHOCTI KOHCTHTYIIITHOT IOPUCIPYIEHIIT ITi TKOPSETHCS TIEBHIM IPHHIIUATIAM, IO TOTO XK TyXKe
3araJlbHUM, OCKUTBKY BOHH TaKOXK 3aCTOCOBYIOTHCS IO 1HIIMX FOPUCIUKITIH.
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MOBAJIbHUA PIBEHb MDKHAPOAHOI EKOJTOMNYHOI BE3NEKU
B CYHACHOMY MIDXHAPOOHOMY MNPABI HABKOJIULLHbLOIO CEPELJOBULLIA

lNonosau A.U.,

KaHOuOGam iCMOPUYHUX Hayk,

doueHm Kaghedpu meopii ma icmopii Oepxasu i npasa
ropuduUYHO20 ghaKynbmemy

JABH3 «Yxeopodcbkuli HaujoHanbHUl yHieepcumemsy

TonoBau A.M., Io6anbnuii piBeHb MizKHAPOIHOT €K0JOTiUHOI Ge3MeKH B Cy4acHOMY MiZKHAPOIHO-
My NpaBi HABKOJMIIHbOTO CEPEIOBHINA.

CrarTs nprcBsiUeHa aHAITi3y TII00ATIBHOTO PiBHS MIXKHAPOIHOT €KOJIOTTYHOT Oe3neku. CTBEpIKY€EThCS, 1110
I00aIbHUH PIBEHh MIXKHAPOIHOT €KOJIOT1YHOT OE3TIEKH — I1€ TAKHI CTaH HABKOJIMIITHEOTO IPUPOIHOTO Cepe-
JIOBHIIA, IIPH SIKOMY 3a0€31eUy€eThCS TIONEPEKEHHS IMOTIPIICHHS SKOJIOTIYHOT 00CTAaHOBKH Ta BHHUKHEHHS
HeOe3MeKH [T 370pOB’S JIFoeH y MaciuTadax yciel miaHeTy.

B cTarTi aHaMi3yIOTHCSI OCHOBHI MIXXHAPOIHI aKTH, SIK1 HAIIPABJICHI Ha PETYIIOBaHHS MPOOIeM HABKOJIHUIII-
HBOTO TIPUPOTHOTO CEPEIOBHINA TIIO0ATHLHOTO PIBHSA MIXHAPOAHOI ekojoriuHoi Oe3meku: KoHBeHIisI ipo
OXOpPOHY O30HOBOrO mIapy Ta MoHpeanbChKHIl MPOTOKOJ OO HEl MPO PEYOBUHHU, IO PYHHYIOTh O30HOBHUUI
map;PamkoBa kouBeHItiss OOH npo 3miHy kiiMary 1 KioTCbkuii mpoTokon J0 Hel mpo 0OMEKeHHS 1 CKo-
POYCHHS BUKH/IIB TAPHUKOBUX Ta3iB, sIKI HE PETYJIIOIThCS MOHPEaTbChKUM IPOTOKOJIOM, & TaKOX 1HIIHX
PEUOBHH, IO IPUBOJIATH 200 MOXKYTh MMPUBECTH JI0 3MiH KiimMary; KoHBeHIis Ipo 0i0J0TiYHE PI3HOMAHITTS
ta KapraxeHChbKHi poTOKONI Tipo 6io0e3mneky, Harolchbkuii MpOTOKON peryatoBaHHs JOCTYITY O TeHETHY-
HHUX PeCcypciB Ta CIUILHOTO BUKOPUCTAHHS HA CIPaBEIJIMBIA Ta PIBHIM OCHOBI BHIOJ Bij 1X 3aCTOCYBaHHS,
Haroiicpko-Kyana-Jlymmypcbkuid JlonaTKOBUil POTOKOJ PO BIAMOBIAAIBHICTG 1 BIIIIKOTYBAHHS 32 IIKOTY
1o KapraxeHchbKoro mpoTokoiry mpo 6io0e3neky; CTOKroabMcbKa KOHBEHINISI TIPO CTiiKi opraHivHi 3a0py-
HIOBadi; MiXKHApOHA yroja 3 TPOIIYHOI JepeBUHHI; MiKHApoHa yroja 3 TpomiuHoi 1epeBuHU; KoHBeHIIis
Opranizarii O6’eqHannx Hariit mpo 60poTh0y 3 OMyCTEIIOBAaHHIM y THX KpaiHax, [0 TOTepIarTh BiJl cep-
1HO3HOI TOCYXH Ta / a00 OIyCTENOBaHHS, 0COOIHBO B A(pHIIi.

[Tix yac aHamizy MD>XHAPOJHHMX aKTiB, SIKI JIIFOTh HA TIOOATBHOMY PiBHI MIKHApPOIHOI €KOJIOTIYHOI 0e3-
[eKH 3BEPTAETHCS yBara He TUIbKK HA MPAKTHKY 1HO3EMHHUX JIEPKaB [I0JI0 BUKOHAHHS TTOJOKCHb BKa3aHUX
KOHBEHIIIH, ajie TAKOXK Ha BKJIaJI YKpaiHH B 1X peatizallito.

PoOuThCsl BUCHOBOK PO HEOOXIAHICTh PO3POOJICHHS Ta CXBAJICHHS CBITOBOIO CIUIBHOTOIO TIEBHOI CTpa-
TeTii, TUTaHIB JIiil Ta HEBIAKIIAHUX 3aX0IB, IO 3MOXKYTh 3/IICHIOBATH OMip HEOC3MEYHUM CKOJIOTTYHIM CH-
TyaIisM a0o BXKe JIIKBIIOBYBaTH ix Hachigkd. OCOOMMBICTIO BKa3aHUX 3aXOJIB € 1X MacCIITa0HICTh: BOHU
MTOBHHHI 3J[IHCHIOBATHUCS 3apajiH BCIET IIIAaHETH 3eMITSL.

KurouoBi cjioBa: MiXkKHApOIHE MPaBO HABKOJIMIIHBOTO CEPEIOBHIIA, SKOIOTIUuHa Oe3reKa, r1o0anbHui
piBEHb, MDDKHAPOHI aKTH.

Holovach A.Y., A Global level of international environmental security in modern international
environmental law.

The article deals with the analysis of the global level of international environmental security. It is argued
that the global level of international environmental security is a state of the environment that prevents the
deterioration of the environment and the threat to human health across the globe.

The article examines major international instruments that address the environmental issues of the global
level of international environmental security: the Ozone Layer Convention and the Montreal Protocol on
Ozone Depleting Substances; the United Nations Framework Convention on Climate Change and the Kyoto
Protocol to it limiting and reducing greenhouse gas emissions not regulated by the Montreal Protocol, as well
as other substances that cause or can cause climate change; The Convention on Biological Diversity and the
Cartagena Protocol on Biosafety, the Nagoya Protocol on the Access to Genetic Resources and Sharing on
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a Fair and Equal Benefit from Their Utilization, the Nagoya-Kuala Lumpur Additional Protocol on Liability
and Compensation for the Cartagena Protocol on Biosafety; Stockholm Convention on Persistent Organic
Pollutants; International Tropical Timber Agreement; International Tropical Timber Agreement; United Na-
tions Convention to Combat Desertification in Countries Affected by Serious Drought and / or Desertifica-
tion, especially in Africa.

In analyzing international instruments that operate at the global level of international environmental secu-
rity, attention is paid not only to the practice of foreign states in the implementation of the provisions of these
conventions, but also to the contribution of Ukraine to their implementation.

The conclusion is drawn to the need for the development and endorsement by the world community of
specific strategies, action plans and immediate measures that can resist or even eliminate the consequences
of dangerous environmental situations. The peculiarity of these measures is their scale: they must be carried
out for the entire planet Earth.

Key words: international environmental law, environmental security, global level, international instruments.

IMocranoBka mpodaemu. [T106ami3aliis NepeTBOPUIIOCS Ha CTIHKY TEHJICHIIIFO PO3BUTKY CYYacHOTO CBITY TiJb-
ku Ha mouarky X XI ct. JlaHe siBuIIie MOXKHA OXapaKTepr3yBaTH 3 TIO3UTHBHOI Ta HETATHBHOI CTOPOHU. 30KpeMa, 3
MTO3UTHBHOTO OOKY BiJIOYBA€THCS MPUCKOPEHHS AMHAMIKH EKOHOMIYHHX MPOIICCIB Y CBITi, IO CYIPOBODKYETHCS
BUHHKHCHHSIM HOBHX IJIOOQILHHX PUHKIB, PO3BUTKOM TH(QOPMAITIMHUX TEXHOJIOTIH, YKIaJaHHIM MI>KHAPOITHUX
VIO 100 €KOHOMIYHOTO CITIBPOOITHHIITBA, PO3IIUPESHHSM JisTTbHOCT] TpaHCHALIOHATBHUX Kopriopartiiid. Haro-
MICTh HEpIBHOMIPHHH BIDTUB Pe3yJIbTaTiB I00aTi3alil Ha HaI[lOHAIbHI eKOHOMIKH, MOKJIHBICTh BTPaTH KOHTPOKO
ypsiIy HaJl CKOHOMIYHHUMH MPOIIECAMU BCEPENTUHI KpalHH, TiJBHIICHHS HECTIMKOCTI Ta HECTAOUIBHOCTI €KOHO-
MIKH MOXKE CBITYMTH PO HETaTHBHMHI OIK Trodatizariii. 3pocTaHHS Ta 3arOCTPEHHS MIKHAPOIHOI SKOJIOTIUHOT
HeOe3IeKH, 0 MPOSBILIETHCS BHACIIJIOK JTISUTHHOCTI TPAHCHAITIOHAIIEHUX KOPIIOpalliii 800 BTATHEHHS HaIllOHAb-
HUX €KOHOMIK y CBITOBE TOCIIOIAPIOBAHHS € OJJHUM 13 TIPOSIBIB HEraTHBHOI CTOPOHM Iio0ati3arii. B mmpokomy
BKHUTKY € TaKi MOHATTS SIK «EKOJIOTIUHa KaTacTpoday, «EKOJOTiuHa KPH3ay, «EKOIOTTIHe JUX0» 1 T.1. OCh YoMy
MO3UTHBHIM aCTIEKTOM [IT00ATi3aIlii CTOCOBHO BHPIIICHHS Mi>KHAPOJHUX SKOJOTTIHIX IPOOIIeM MOKHA BBYKATH
ICHYBaHHS CTIMKOI CITIBIPAIll KpaiH MO0 BUPOOJIICHHS MIKHAPOIHMX MEXaHI3MiB KOHTPOJIIO 32 €KOJIOTTYHUMH
npoOJieMaMH Ta PO3POOKH CTAHAAPTIB TX BUPIMICHHS 1 BIPOBAKCHHS BIITOBITHAX 3aXOJIiB Ha HAI[IOHAEHOMY
rpyHTi. Exomnoridna kpu3a, sika Hapasi OXOIIIa HaIly TUIAHETY, T0Ka3y€e BaKIUBICTh HAYKOBUX JOCHIIKEHb, Ha-
MPABJICHUX HA BUPIIICHHS MMTaHb MKHAPOIHOT CKOJIOTIYHOT OC3MEKH Y Cy4acHOMY CBITI.

Cran onpauwoBanasa. ©opMyBaHHS mpaBa eKOJIOTIYHOI OE3MEKH Ha MIXKHAPOAHOMY PiBHI IPHCBSIICHO
0araro HayKOBHMX JOCIIKCHb, /e MOXKHA BHJIIIUTH MPalli TAKUX BIJOMHX BYCHHUX-IOPHUCTIB ¥ chepi MiKHA-
pOIHOTO TIpaBa HaBKOJMIIIHBOTO cepenoBuia sik B.I. Anapeiiniesa, I'.1. bamok, FO.A. Kpacnosoi, H.P. Ma-
mumeoi, FO.C. lllemmrydenka ta iH. THM He MEHIIE, 3aTOCTPEHHS IMO0ATBHUX MPOOJIeM HABKOIHIITHHOTO
CEpEIOBHIIA, 3MYIITYE NIYKATH €(PEKTUBHI 3aX0IH IMPOTHIII Ta BCTAHOBICHHS PE3yJIbTATUBHIX MEXaHi3MiB,
HAIPaBJICHUX Ha IOJONAaHHs HE TUIBKH HETaTUBHHUX HACIINIKIB aHTPOIIOTEHHOTO BIUIMBY Ha IPHPOMY, aje i
HEIOITyIICHHS Y MaliOyTHOMY 1X HACTaHHS.

MeTo10 cTaTTi € BU3HAYCHHS CYTHOCTI IT00ATBHOTO PIBHSA MIKHAPOIHOI SKOJIOTIYHOT OE3MeKH Ta aHai3
OCHOBHHUX MI>KHAPOJIHHUX aKTiB, SKi pEIIAaMEHTYIOTh BITHOCHHH y cepi m1obaizanii eKoJIOriYHUX MpooIieM.

Bukian ocHoBHOro marepiaiy. Exonoriuna 6e3meka — Iie CTaH 3aXHUIINEHOCTI 0COOMCTOCTI, CyCIUILCTBA 1
JeprKaBH Bill HACIIKIB aHTPOIIOI€HHOTO BILTUBY Ha HABKOJIHIIIHE MPUPOTHE CEPEIOBHIIE, a TAKOK CTUXIHHIX
JUX 1 KatacTpod. MikHapoIHA eKoJIoTiYHa Oe3leka Oe3mocepe/IHbO OB’ I3aHa 3 HEOOXITHICTIO MIATPUMKH Ha
MDKHApPOTHOMY PiBHI TNIOOAIEHOTO MPUPOAHO-PECYPCHOTO MOTEHINATY Ta HEOOXiJHOT IKOCTI HABKOJIUIITHHOTO
cepenoBumia. CaMme MOHATTS «MDKHAPOIHA EKOJIOTiYHA Oe3IIeKa» BUCTYIIAE TIOPIBHSIHO HOBIM. BOHO BUHHKIIO
HarmpukiHmi 80-X poKiB, Ko B 0ararboX PO3BHHEHUX KpaiHax, MeperiiIalodd KOHIEMII0 Oe3MeKH, BKIIO-
YaJii B Hel He TUTbKU TPaJWIiiiHI BIHCHKOBI, a i HETpaaUIIiiHI 3arpo3u, cepel SIKUX eKoJIoriuHa OyJia OTHIEr0
3 OCHOBHHX. HajgaHwii MOMEHT He BHKIHKAE CYMHIBY, IO B3a€EMOJIs IO €KOJIOTIYHAM MUTAHHAM Ma€ CTaTd
000B’SI3KOBOKO YaCTHHOIO CUCTEMH MiKHApOIHOI Oe3rekn. [IpobreMu eKoIorivHOro XapakTepy B MiXKHApPO/I-
HUX BITHOCHHAX HE CIIOBLITBHIOIOTHCS, 8 IPOrPECYIOTh Ta TIOCTYIIOBO PO3POCTAIOTHCS [0 )KAXIHBUX MACIITA0IB.

Exomoriuna 6e3meka J0CsIracThCsl CHCTEMOIO 3aX0/iB (TIPOrHO3YBaHH, IDTAHYBaHHsI, 3aBYaCHA ITiJTOTOB-
Ka i 3MiiICHCHHS KOMIUIEKCY PO ITaKTUYHUX 3aXO0/IB), sIKi MepeadadaroTh MiHIMATEHUA PIBCHb HECIPUSIT-
JIMBUX BIUIMBIB IPUPO/IU 1 TEXHOIOTTYHHUX MPOIECIB il OCBOEHHSI HA YXUTTEISUILHICTS 1 31I0pOB’ s JIFOIEH npu
30epexeHHl JOCTaTHIX TeMIIiB eKOHOMIYHOTo po3BUTKY. ExonoriyHa Ge3neka 31iHCHIOETbCA B MEXKax BCIX
(dbopM Taxy3eBOro MPUPONOKOPHCTYBAHHS, BKIIIOUAIOYH MPSIMUI I ONOCEPEAKOBAHHI BILUIUB HA JIIOMUHY HA
BCIX PiBHAX — IJI00AJIbHOMY, PETIOHAJILHOMY 1 JIOKAJIbHOMY.
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3a piBHEM B1IHOCHH, IO ITiJUIATAI0Th MI>XKHAPOIHO-TIPABOBOMY PETYIIIOBAaHHIO, MIXKHAPOJIHI aKTH, SKi per-
JIAMEHTYIOTh TUTAHHS €KOJIOTT9HOI 0€3TEeKH, TIOUISIOTHCS Ha TPU TPYITH:

a) aKTH I0JI0 3a0e3MeueHHsI ITI00aIbHOT eKOJIOT1UHOT Oe3IeKH, BIIBEPHEHHS KaracTpod 3araabHOIUIaHe-
TapHOTO MacITaoy;

0) aKkTH IIOJI0 MONEPEPKCHHS TPAHCKOPJIOHHOTO BIUIMBY JISUTBHOCTI ITiJT FOPUCIUKITIEID Ta KOHTPOJIEM
OJTHI€ET JiepKaBy HA JIOBKIJUIS 1HIINX JICPIKaB;

B) aKTH II0/I0 3a0€3MeUeHHs CKOJIOTTYHOT Oe3Mekn MeBHUX perioHis [1, ¢. 99; 2, ¢. 531].

TakuM 9YMHOM, TIIO0ATBHUI PIBEHb MIXKHAPOIHOT €KOJIOTTYHOT O€3IeKH — Ie TaKUi CTaH HABKOJIHMITHHOTO
MIPUPOHOTO CEPEAOBUIIIA, ITPH SKOMY 3a0€3Meuy€eThCS MOMEePEIKEHHS MOTIPIIEHHS €KOJIOTIYHOT 00CTaHOBKH
Ta BUHUKHECHHS HEOe3MeKH TS 370pOB’ s JItonel y MacmTabax yciei TuraHeTH.

Jlo MibKHApOIHUX HOPMATHBHUX aKTiB, HAIIPABICHUX Ha 3a0€3MeUeHHS I100aIbHOT EKOJIOTIYHOT OS3MeKH,
BIJIBEPHEHHS KaracTpod 3arajbHOIUTAHETAPHOTO MacITaly MOYHA 3apaxyBaTH TaKi KOHBEHIIIT:

1. Komnsenyis npo oxopory 030106020 wiapy (Bidenwv, 1985 p.) [3] ma Moupeanvcoruii npomoxon 0o nei
npo pewosunu, wo pyunyroms ozonosutl wiap (1987 p.) [4].

st xpaiH, 110 miAnHcany i JOKyMEHTH, BU3HAYMIINCS 3aBJaHHS CTOCOBHO CKOPOYCHHS 1 MIPUITMHEHHS BH-
POOHUIITBA Ta CIIOXKMBAHHS O30HOPYHHIBHUX PEYOBHH. 3axiHI KpaiHH 3a37aJieTi(b PO3MOYaTH TIOCITIIOBHE BH-
TICHEHHS] O30HOPYHHIBHUX CIOJIYK 13 BUpOOHUIITBA. TOMY BOHM OyJTi OLIBIIIC TTIITOTOBJICHI J0 BBEACHHS B JIIFO
IIUX, CIIPAB/I CMOXATFHUX JOKYMEHTIB. Y HUX HAKOIHMYEHO BIAMOBIIHUIA JTOCBII CTBOPSHHS CKOHOMIYHHUX 1 Op-
raHi3aifHIX MEeXaHi3MiB, IO 3a0€3MeYyIOTh 3aMiHy 030HOPYHHIBHUX PEUOBHH HA PEYOBHHH, SIKi HE BIUIMBAIOTH
Ha 030HOBHH €KpaH IUIaHeTH. [IpuifHATTSA HaIliOHATIBHOI IPOrpaMu 3 OXOPOHHU cTpaTocdepHoro 03oHy B Criomy-
gyeHnx llItarax 3mifiCHIOBAIOCS 3aKOHOIABIOIO BIIJI0I0, SIKA BHECIA BIIIOBITHY MOMPABKY 10 3aKOHY PO YHCTE
TIOBITPS 1 3aTPOTIOHYBAJIA aKIIM3HAI IIOIATOK HAa BUPOOHHUIITBO Ta BUKOPHUCTAHHS 030HOPYHHIBHUX pedoBuH. et
TOJIATOK CTATYIOTh 3 BUPOOHUKIB Ta IMIIOPTEPIB XIMIKATIB, sIKi pyHHYIOTH 030H. CTaBKH MOAATKY, TU(epeHIIiHo-
BaHi U Pi3HUX PEYOBHH, OyIH BU3HA4YEHI 3aKOHOM. OIHOYACHO 3 TTOAATKOM BBOIMIIACH CHCTEMA JIIICH3YBAHHS
BHUPOOHHMIITBA Ta 3aCTOCYBaHHS O30HOPYHHIBHHX pedoBHH. LI cucteMa rependadae >KOpCTKi aMIHICTPaTHBHI
00MeKeHHs Ha BUPOOHHIITBO 030HOPYHHIBHUX PEYOBHH. | sKOIHE MiATIPHEMCTBO HE MOYKE TIEPEBUIILYBATH HaTaHy
HioMy KBOTY. POITh aKIIM3HOTO TIOIATKY TIOJATAE B TOMY, II00 BIUTYYHTH Y BUPOOHHKIB TAKHX PEIOBUH HAATIPHOY-
TOK, SIKHH YTBOPIOETHCS BHACIIOK IITYYHOTO OOMEKEHHS PUHKY 30yTy 030HOPYHHIBHHUX PEIOBHH [5].

VYkpaiHa caMOCTIHHO He 3MOIJIa BUKOHATH ITOJIOXKECHHS BileHCHKOT KOHBEHIIT MPO OXOPOHY O30HOBOTO
mrapy Ta MoHpeasbChKOTo MIPOTOKOITY 10 Hel, OCKUTBKH He Maa (iHaHCOBUX PECYPCIB IS TTepeodiiaTHaHHs
MiATPUEMCTB, TISUTHHICTD SIKUX pyHHYe 030HOBHUH map. [Ipore Hamia nepxxaBa oTpuMana rpant Bix BeecBit-
HBOro 0aHKy B cyMi 23,2 MiIH. onapiB [6], 3aBAsSKH SKOMY OyJi0 3aIUTAaHOBAHO HAJaHHS 030HOOE3MEYHOTO
oONaHaHHS Ta YCTaTKyBaHHS IJIS IECATHOX IMiAIPHEMCTB.

2. Pamxosa xoneenyiss OOH npo s3miny knimamy (Pio-0e-)Kaneupo, 1992 p.) [7] i Kiomcokuii npomoxon
00 Hei npo obmedcen sl | CKOpoUeHHs BUKUOI8 NAPHUKOBUX 2A318, SIKI He pecyniotombcsi Monpeanscokum npo-
MOKOLOM, 4 MAKONC THUUX PEHOBUH, WO NPUBOOSIMb AD0 MOICYMb npusecmu 00 smin kaimamy (1997 p.) [8].

KoHBeHI1ist Tpo 3MiHY KJIIMaTy € PaMKOBOO, OCKIIBKH OLTBIIICTS ii MOJI0KEHb HOCSATh 3arajibHAN XapakTep.
[Ipore, romoBHe Te, IO LeH JOKYMEHT IIPUBEPTAE yBaTy MIKHAPOIHOI CIIUTEHOTH 10 03HAYEHOT POOIEMH.

Oco0miBoOi yBaru 3acilyroBy€ BPETYIIOBaHHS PaMKOBOIO KOHBEHIIIEIO PO 3MiHY KITIMATy MUTaHHS MO0
TOTO, IKAMU MTOBUHHI OyTH MEXaHi3MH CKOPOYCHHS BUKU/IIB TAPHUKOBHX T'a3iB. 3 CaMOTro MOYaTKy [IEPErOBOPIB
mono KoHBeHIT TOUmHCsT Cynepedky JOBKOJNA TBOX IMIAXOIIB A0 OO IMHTAHHS. €BpOIEHChKA CIIBIPYXK-
HICTh BOayasia HEOOXIAHICTh BKITFOUCHHS KOHKPETHHUX KUTbKICHHX I[iJIeH Ta 4acoBUX paMok, HaTtoMmicTh CLITA
BKa3yBaJIH, IO Iep>KaBH IIOBHHHI C()OKYCYBaTHCs HA PO3BUTKY HAIlIOHATBGHIX IIPOTPaM Ta CTpATeTiii, 1o CKiia-
JATUMYThCS 3 BIAMOBITHKUX 3aX0fiB. Y pe3ynbrari KoHBeHIIs iHTerpyBaia oouasa Bapiantu. Tak, crarts 4.1
Kongentii Bumarae Bin CTOpiH yIIpOBa>KyBaTH ITOJITHKH Ta 3aX0IH U 00pOTHOH 31 3MiHOIO KITiIMATYy, a CTaTTs
4.2 KoHBeHIIii BU3Ha49ae KOHKPETHI 3000B’13aHHS KpaiH CKOPOTHTH BUKUIIU MMAPHUKOBUX Ta3iB 10 piBHA 1990
poky. [lokmaneHHs Ha pO3BHHYTI AepKaBU 3000B’s13aHb OOMEKUTH CBOI aHTPOIIOTCHHI BUKHIM Ta HAJIaBATH
(hiHAaHCOBI pecypcH A IIPOBEICHHS 3aX0iB, IependadcHnx KoHBeHIIi€l0, € OHUMH 3 HAHBAKITUBIIIX MOJIO0-
xeHs [9, c. 132].

[IpoTe HaNWOLTBII BAYKIIMBUMH IIPOPHBOM y CIPaBi 3MEHIICHHS KUTBKOCTI BUKUTY MTAPHUKOBHX ra3iB cTa-
7o mianucannsa KioTcekoro mpoTokony, sikuii Ykpaina parugikysana tineku B 2004 poui [10]. BiamosinHo
JI0 LIHOTO MPOTOKOJY, CTOPOHH 3a0€3MeYyI0Th YMOBH IS TOTO, 1100 iXHi CYKYIIHI aHTPOIIOTCHHI BUKUIH ITap-
HUKOBHX raziB, nepeiniueHux y Jlomartky A, B eKBiBaJCHTI JBOOKHCY BYIJICIIO HE IIEPEBUIIYBAIH BCTAHOB-
JICHUX ISl HUX KUTbKICHHUX ITOKa3HHKIB, BU3HAYCHUX 3 ypaxXyBaHHSAM BCTAHOBJICHUX JJISI HUX 3000B’3aHb 3
KUTBKICHOTO OOMEXEHHS Ta CKOPOUEHHS BUKH/IIB, BU3HadeHUX y Jlogarky B, 1 BIAMOBITHO /10 MOJIOKEHB €T

230



HayxoBwii BicHuk Ykroponcskoro Hamionansaoro Yuisepcurety, 2022

CTarTi, 3 METOIO CKOPOYCHHS TXHIX CYKYITHUX BUKHIIB TAKHX T'a3iB MPHHAHMHI Ha I’ SITh BiZICOTKIB IMOPIBHSHO
3 6a3oBuM piBHeM 1990 poky 3a nepion aii 30008’ s13aHb 3 2008 o 2012 pokwu (cT. 3) [11].

3. Kongenyis npo bionoeciune piznomanimms (Pio-0e-Kanetipo, 5 uepens 1992 p.) [12], axa 6yna 0onos-
HeHa pizHoMaHimHumu npomoxoramu: Kapmaxencovkuti npomoxon npo 6iobesnexy 6io 22 ciuna 2000 poky
[13]; Haeoticvkuii npomoxon pe2ynro8ants 00Cmyny 00 2eHemuyHuxX pecypcie ma CnilbHo20 8UKOPUCTIAHHSL
Ha cnpasednusitl ma pieiil OCHOSI 61200 610 ix 3acmocysanns 6i0 29 acoemusi 2010 p. [14]; Hazoticvrko-Ky-
ana-Jlymnypcokuii JJo0amrosuii npomokon npo ionogioanrbHicmy i 8I0UK0OYEanHs 3a wKody 0o Kapmaxen-
CbK020 npomoxony npo biobesnexy 6io 15 socoemns 2010 p. [15].

Hinssmu KouBeHIIii mpo GiojoriyHe pi3HOMAHITTS € 30epeKeHHs 010J0TYHOTO Pi3HOMAHITTS, CTalle BH-
KOPHUCTaHHS HOTO KOMITOHEHTIB 1 CITIJIbHE OJICpKaHHS Ha CIIPaBETUBIH 1 pIBHII OCHOBI BUTOI, ITOB’ SI3aHHX 3
BUKOPHCTAHHSIM T€HETHUHHUX PECYPCiB, Y TOMY YHCII MIISIXOM HaIaHHS HEOOXiTHOTO NOCTYIY IO TeHeTHd-
HUX PECYPCIB 1 UISIXOM HAJISKHOT Mmepeadi BIAMOBITHUX TEXHOJIOTIN 3 ypaxyBaHHSM yCixX MpaB Ha Taki pe-
CYPCH 1 TEXHOJIOT'11, a TAKOXK NUIAXOM HayiexxHoro ¢inancyBanHs. OOH minTBepania MiHHICTH 010JOTTYHOTO
PI3HOMAHITTSI, 2 TAKOX EKOJIOTTYHOT0, FT€eHETHYHOTO, COIIAIbHOTO, EKOHOMIYHOTO, HAYKOBOTO, BUXOBHOTO,
KYJBTYpHOTO, PEKpEaIiifHOr0 Ta €CTETHYHOrO 3HAYECHHS O10JOT1YHOrO PI3HOMAHITTSA 1 HOTO HAJA3BUYAMHO
BaXJIMBY POJIb B MIATPUMIII EKOCHUCTEM, SKi 3a0€31eUyI0Th HaJlaHHS HAWHEOOX1THINIMX TOCIYT, SKi 3aKiana-
IOTh OCHOBY JIJISI 3a0€3MEUCHHS CTAJIOTO PO3BUTKY Ta OJIaromoxydds JIOOUHU. {71 JOCSITHEHHS BCIX TPHOX
nineir KoneeHinii Mae BupilraabHe 3HAYCHHS JIJIs 3a0€3MCUeHHsI CTaJIor0 PO3BUTKY, MOJONIAaHHS O1HOCTI Ta
M BUINEHHS JOOpOOYTY JIto/IeH 1 € OHUM 3 OCHOBHUX (DAKTOPIB, IO CIPUSIOTH JOCATHEHHIO Y3TOKCHHUX Ha
MDKHApPOJHOMY PiBHI LIJICH B Tally3i pO3BUTKY, B TOMY YHCIII I[JIEH B ray3i CTAJIOro PO3BHTKY [16].

Ha BukoHaHHs nonoxeHb KoHBeHIIT Tpo 0lo0TiuHe Pi3HOMAHITTS, YKpaiHa, OKpIM TOTO, IO ii 3aTBep-
quiia, pospobrira Konremniito 3araibHoepKaBHOT MporpaMu 30epexeHHs OiopizHoMaHiTTsa Ha 2005-2025
POKH, BiIIIOBIIATBHO IO SIKOI IependadeHo 3acTOCYBAaHHS 3aXOMiB 13 30epeKeHH 00’ €KTIB POCINHHOTO Ta
TBapUHHOTO CBITY, IX YIpYHNOBaHb Ta KOMIUIEKCIB, EKOCHCTEM Ta CKJIAIOBUX CTPYKTYPHUX EIIEMEHTIB €KO-
MEpexi, 30KpeMa TOMYJISIIii Ta BHJIB, POCIMHHUX YIPYIOBaHb 1 (PayHICTHYHUX KOMILJICKCIB, €KOCHCTEM,
Yy TOMY YHCII TipChKUX, MPHOCPEKHO-MOPCHKHX Ta MOPCHKUX, PIYKOBUX, 03€PHUX, OOJOTHHUX 1 3aINIaBHUX,
JIICOBHX, TYYHHX, CTEIIOBHX, arpo- Ta ypOOEKOCHCTEM, IPUPOTHHUX PETi0OHIB Ta ekoMepexi [17].

4. CmokeonbMcbKa KOH8EHYIsl npo CMitiKi opeaniuni 3a0pyontosaui (Cmokeonvm, 22 mpasus 2001 p.) [18].

Vkpaina nany Koneeniiro parugikysana 18 kBiTHs 2007 poKy i B3sia Ha ceOe 30008’ sI3aHHS 3MEHIIUTH Y1
YCYHYTH BUKHIM B HABKOJIMIITHE CEPETOBHIIE CTIMKMX OpraHigyHuX 3a0pynHioBadiB. CTiiiKi OpraHiysi 3a0py-
HioBayi (CO3) — 11e oTpyiiHi XiMiYHI PSYOBHHH, [[0 HETAaTHBHO BILUTUBAIOThH HA 37I0POB’S JIFOACH 1 HABKOJIUIIIHE
cepenopumie. [lommprorovrch MO MOBITPIO i BOAI, BOHH MOXKYTh BIUIMBATH Ha JIFOZIEH 1 )KUBY IIPHPOILY HA 3HA-
YHIWA BIJICTaHi BiJl TOTO MICIIs, Ji¢ 1X BUKOPHUCTOBYBAaB 1 BUITYCTHIM B arMocdepy. Bonu noBruit yac He pos-
KJIaJal0ThCs 1 MOXKYTh HAKOITMYYBATHCS 1 IEpeaBaTucs MO XapuoBoMY JIaHIIOTy. Taki 3a0pyIHIOBadl MOXKYTh
3ycTpivarucs y ¢apbax, aesiH¢pikyrounx 3acobax, mobaBkax B IJIACTMACH, METAIOPTaHUYHUX 3’ €HAHHSIX,
necrunuaax Tomo. binst 500 BimoMux 3a0pyIHIOBaYiB HABKOIUIITHHOTO CEPEIOBHUINA MICTSATh Y CBOEMY CKJIAJII
XJIOp, aTOMH SIKOTO B MOJIEKYJIax 3a0pyIHIOBaYiB HAJAl0Th JONATKOBY CTAOUIBHICTh 1 CTIMKICTh, 31aTHICTH J0
OloakyMyJsLii. Y Micisgx poOOTH KpeMaTopiil yTBOPIOKOTHCS SIK MOOIYHHIA MPOYKT OTPYHHI TIOKCHHH 1 (hypaHy.

Ha Buxonanss nonoxers CTOKTOIEMCHKOT KOHBEHIIIT PO CTilKi opraHivHi 3a0pyaaioBadi B 2012 pori B Ykpaini
OyB 3arBepmkenuit [Lnan 3axoniB 3 BukoHaHHs CTOKIOMBEMCHKOI KOHBEHIIIT PO CTIHKI OpraHiuHi 3a0pyIHIOBadi. Y
HBOMY PO3MHUCYBaHCs 3axoau 10 2028 poKy, 30KpeMa, rependavaiocs: a) 3HEIIKOPKSHHS 1 BABE3CHHS IS 3HUIIICH-
HiI 32 Mexi Yipaiau noHan 1000 ToHH quxitopomudeHIT-TIXI0pOCTIIICHY, HAKOIIMYEHNX Y MICIIIX 3aXOPOHCHHS
no0nmm3y c. AnrectoBe binstiBcpkoro paiiony Omecbkoi o0acTi Ta JIKBifamii 3a3Ha4SHUX MICIb 3aXOPOHEHHST; 0)
3a0e3MeueHHs €KOJIOTYHO Oe3MeTHOro 30epiraHHs HENPHAIATHIX IO BUKOPUCTAHHS 1 3a00pOHEHIX JI0 3aCTOCYBaHHS
XIMIYHHX 3aCO0IB 3aXHCTY POCIIMH Ta pealiTiTaril TepUTOpii y MICIIIX TX CKIIa{yBaHHS; B) 3HEIIIKOIDKCHHS 1 BUBE-
3€HHS [UTSI 3HUIICHHSI 38 ME&XKaMH YKpaiH! HEMPUIATHHX 10 BUKOPHICTAHHS 1 3a00pOHEHHX JI0 3aCTOCYBaHHS XiMid-
HHX 3aC001B 3aXHCTY POCIIHH, B TOMY YHCJIi IECTUIIMIIB, IO MICTSTh CTilKi OpraHidHi 3a0pymHIoOBadi Tomo [19].

5. Misicnapoona y2ooa 3 mponiunoi depesunu (Kenesa, 27 ciuns 2006 p.) [20].

Hana Yrona Oyna yxnanena B xoni Kongepenrii OOH 3 mutanb Toprieii Ta po3BUTKy. BoHa HampaBieHa Ha
320XOYCHHS PO3IIUPCHHS 1 quBepcHdikallii M>KHAPOIHOT TOPTiBIi TPOIIYHOI IEPEBHHOIO 3 JIICIB, SIKi YIIpaBIIs-
FOThCSI Ha CTIHKIN OCHOBI 1 B IKMX J11CO3aroTiBJIl BELyThCS 3aKOHHUM YMHOM, 1 B 320XO4EHHI CTAJIOro yIpaBliH-
HSI TPOIIIYHUMH JIiCAMH, SIKI BAKOPUCTOBYIOTBCS JUTS 3aTOTIBJII IEPCBUHH. Yro[a CIpsIMOBaHA HA ITiJBHUIIICHHS
€KCIIOPTHOTO MOTEHIATY KpaiH — BUPOOHUKIB CHPOBHHHY, YKPITUICHHSI ICHYIOUOI iH(PPACTPYKTYpH, CITIBIIPAIl
KpaiH — BUPOOHHUKIB IIOJ0 MepepoOKH 1 30yTy CHUPOBHUHH, OXOPOHH HABKOJIHMIIHBOTO CepeoBHIIa Tomo [21,
c. 130]. Ockinbku Ykpaina He € eKCIIOPTEPOM TPOMIYHOI IePEeBUHH, BOHA JITaHy YroAy He partugikyBaia.
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6. Konsenyisn Opeanizayii 06 eonanux Hayiti npo 60pomuv0Oy 3 Onycmemnosantam y mux KpaiHax, wo nomep-
naroms 6i0 cepuio3noi nocyxu ma / abo onycmenosants, ocoonueo ¢ Appuyi (Ilapuoic, 17 uepens 1994 p.) [22].

VYkpaina gany KonpeHiito patudikysana 4 mumas 2002 poky, Io0OH 3IiHCHIOBATH isSJIbHICTH, HAIIPaB-
JICHOIO Ha OOPOTHOY 3 OITyCTEINIOBAHHAM 3eMelIb. BakiiBe 3HAUCHHS HA BIIPOBAKEHHS Y KHUTTS MTOJIOKCHb
niei Konpenuii Bigirpano 3arBepmkeHHs 70-ro ceciero ['eHepanbHoi acam6iei OOH 25 BepecHs 2015
poxy mokymeHTy «llepeTBopeHHs Hamoro cBity: Ilopsiok AEHHHI CTalIoOro po3BHTKY Ha Mepiof 1o
2030 poky», skum Bu3HadeHno 17 Iireit Ctanoro Po3euTky Ta 169 3aBnansb 3 ix gqocsaraenHs. Crayie BU-
KOPUCTaHHS 1 0OXOPOHA 3eMeJb € OTHUM 3 HaBaXKJIUBIIINX KOMIIOHEHTIB, [0 IPSIMO YU OMOCEPEIKOBAHO
CTOCY€ETBCS OIMBIIOCTI IJIEH cTamoro po3BHTKY. OmHak BUpimabHOK € poib Konseniii Opraxizamii
po 0OpOTHOY 3 OIMYCTENOBAHHIM y JTOCITHEHHI IIJIei cTanmoro po3BHTKY 15 «3aXHCT, BITHOBJICHHS Ta
cTalie BUKOPUCTAHHS HAa3eMHHUX €KOCHCTEM, CTaje YNpaBIiHHS JlicaMH, 00poTh0a 3 OMyCTETFOBAHHSIM,
MPUTIMHEHHSI Ta BIIBEPHEHHS Y 3BOPOTHOMY HAIPSMKY Jerpanaii 3eMeib, MPUIHHEHHS BTpaT 0iopis-
HOMaHITTs», a 0coOumBo ii 3aBaanHs 15.3 «J{o 2030 poky 60pOTHCS 3 ONyCTEIFOBAHHSIM, BiTHOBIIOBATH
JIeTpaioBaHi 3eMJIi Ta IPYHTH, BKJIIOYAIOUM 3eMJI1 YpaXkeHi BHACIHIIOK OMYyCTEIIOBAHHS, MOCYX 1 TOBE-
HEW, Ta MParHyTH AOCITTH HEHTPaIbHOTO PiBHSA Jerpaaaiii 3emMesb B CBIiTI» [23].

7. Kongenyisi npo 3a00pony 6iticbkoo2o i 6)0b-K020 IHULO020 BOPOACO20 BUKOPUCTNANHSL 3AC00I6 BNIUBY
Ha npupoone cepedosuwye 6i0 10 epyous 1976 p. [24] mowo.

Koxxna nepsxaBa-yyacHUK 11i€i KoHBeHIIii 3000B’A3y€ThCSI HE BIaBATUCH 10 BOEHHOTO X OyAb-SIKOTO iH-
IIOTO BOPOKOTO BUKOPUCTAHHSI 3aC001B BILTHBY Ha IIPUPOIHE CEPEIOBUIIE, SIKI MOXKYTH BHKIIUKATH CEPHO3HI
1 IOBTOCTPOKOBI HACIIIJIKH, 3B’ sI3aH1 3 pyHHYBaHHIM, 3aBIaBaHHAM 30UTKIB a00 IIKOJIM 1HIIIH JepkaBi-ydac-
HUI (BUKJIMKAHHS TOPYIICHb CKOJIOTIYHOTO 0OajlaHCy MEBHUX PaloHIB TOIIO). 3a00pOHSIETHCS, KPIM TOTO,
MOJIaBaTH JIOMOMOTY B 31MCHEHHI TaKOTO POy JISUIBHOCTI 1HIIMM KpaiHaMm 49u opraHizamisM. KoHBeHIIis
nepeadavae MUPOKUH 0OMIH HAYKOBOKO 1 TEXHIYHOK 1H(HOPMAIII€I0 PO BUKOPUCTAHHS 3ac00iB BIUTMBY Ha
MIPUPOJIHE CEPEIOBUIIE B MUPHHUX IUISX, IOJAAHHS TOMIOMOTH Y cepi 30epesKeHHSI 1 MOJITIIICHHS HABKOJIHIII-
HBOTO CepeNoBHIIA. SIKIIO NeprKaBa-yIaCHUI KOHBEHIIII Ma€ MiICTaBU BBaYKaTH, IIO iHINIA JepiKaBa-ydac-
HUIISI ITOPYIIye KOHBEHII0, BOHA MOXe rmofary ckapry 1o Pamu besnexn OOH, sxa indopmye mepxaBy-y-
YaCHUIIIO PO PE3ybTaTH PO3CIiTyBaHHS. YYaCHUKH KOHBEHIIII MOXKYTh BIABATHCS JO0 MTOCIYT BiIIOBITHUX
MDKHApPOJHHUX OpTraHi3alliif, KOHCYJIBTYBaTHCS 1 CIIBPOOITHHYATH MiXK 0000 Tomo. KOHBEHIlis cipsiMOBaHa
Ha 3armo0iraHHs MOsIBI HOBUX 3ac00IB BIfHM i aKTHBI3alliF0 MI>KHAPOIHOTO CIIiBPOOITHUIITBA Y BUHANICHH]
ONTUMABHUX (POPM B3aEMO/IIT 3 HABKOJIMIIHIM CEPETOBUINEM 1 PO3BUTKY 3aXOJIiB M0 OXOPOHI npupoau [25].

BucnoBku. AxTH, SKi HarpaBiIeHi Ha 3a0e3MeYeHHS II00aTbHOT SKOMOTIUHOT OS3MEeKH 3aBATIYIOTh CBOIH
TIOSIBI BUPIMICHHSIM TaKUX MpoOIieM, sSIK 3MiHa KIIiMaTy, pyHHYyBaHHS 030HOBOTO IIApy, BHYCPIAHHS IPHUPOI-
HUX PeCypciB Ta 010J0TIYHIX pecypciB m1aneTd. OYeBHIHO, IO TaHi TPOOIEMHU HOCATH BCEIUIAHETHHI, TII0-
0aTbpHUH XapaKTep, OCKUIBKH Y iX BUPIMICHHI 3alliKaBICHI BCi IEpKaBU Ta BCE JIIOICHKE CYCIUILCTBO. YKa3aHi
HETaTUBHI TCHICHIIIT MOYKHA YIICPEIUTH, BIIOBUTBHUTH 200 MPU3YITUHHUTH. AJe U1 IHOTO CBITOBA CIIUIHLHOTA
MTOBHHHA PO3POOUTH Ta CXBAIUTH NIEBHI CTPATETIi, IUTAHU il Ta HEBIAKIAIHIX 3aXO0/iB, IO 3MOXKYTh 31iiic-
HIOBATH OITip HEOE3MEYHUM €KOJIOTIYHAM CUTYAIlisIM a00 BIKe JIIKBIOBYBaTH 1X Haciaku. OCcoOIMBICTIO BKa-
3aHUX 3aXOJiB € iX MaCIITa0HICTh: BOHH 31HCHIOIOTHCS 3apaIyl BCi€l IUTAHETH 3eMIIS.
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