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Special intent to destroy a protected group in whole or in part is a central legal ingredient
distinguishing the crime of genocide from other international crimes. At the same time, it also remains
one of the most complicated and multi-layered elements to prove. Since direct evidence pointing to
the existence of genocidal intent is rare and often impossible to obtain, the analysis usually rests on
circumstantial evidence considering the requirement that genocidal nature of the intent is the only
reasonable inference from the available evidence. This article presents a methodology for evaluating
the existence of genocidal intent in cases where a national group is alleged to be the target. It is of
particular relevance for the Ukrainian justice actors in their investigation of genocide in the context of
the Russian atrocities in Ukraine. The article presents an algorithm involving several stages, whereby
filtering down the pool of underlying acts is the first critical step aimed at discerning acts bearing
discriminatory character from those that are inherently indiscriminate and devoid of the signs of
special intent. Further, it highlights the importance of establishing the alleged intent’s direction at the
group in whole or, alternatively, in part, as well as evaluating the substantiality of the targeted part. The
article presents the methodology for the substantiality assessment via both quantitative (i.e., numeric)
and qualitative approaches, with the latter involving the evaluation of the targeted part’s prominence.
Adopting the lenses of international jurisprudence, the article elaborates on the importance of various
contextual factors in analysing the alleged existence of genocidal intent. The first set of factors for
the analytical focus relates to the modus operandi of underlying acts. It highlights the examination
of various circumstances, such as the repetition and consistency of the pattern of conduct, the
acts’ brutality, orchestrated and coordinated manner of their commission. Additionally, the article
underscores the importance of a thorough evaluation of the identities of victims of underlying acts,
particularly their significance to the group’s survival. Among them, the leadership of the group plays
a critical role, especially when national groups are targeted for destruction. The article concludes with
an analysis of the role of socio-cultural targeting, the perpetrator forces’ rhetoric and utterances, as
well as the existence of a plan or policy for the intent’s determination.

Key words: international criminal law, criminal law, Genocide Convention, genocide, genocidal
intent, dolus specialis, national group.

Bimuk M. PesieBaHTHi iHAMKAaTOpH 1 OUMiHKH HMOBIPHOTO TeHOIMJIHOI0 HAMipy 3HHINUTH
HaI[iOHAJILHY TPymYy.

CreniadpHUNA HaMIip 3HUINUTH 3aXUIICHY TPYNy MOBHICTIO a00 YaCTKOBO € I[EHTPaIbHUM MPaBOBUM
IHTPEIIEHTOM, WIO BIAPI3HSE 3JI0YMH TEHOUMIY BiJl IHIIMX MIDKHAPOJHUX 3J0YMHIB. BojaHOoYac
BiH TaKOX 3aJIMIIAETHCS OJHUM 13 HAWCKIATHIMIUX Ta HAHOULIBII OaraTolmapoBHUX EJIEMEHTIB JUIS
noBezieHHA. OCKUTbKH MPSAMI TOKa3H, 10 BKAa3yHTh Ha HASABHICTh T€HOLMIHOTO HaMipy, € PiIAKICHUMHA
Ta 31e01IBIIOTO HEMOXJIUBUMHM Il OTPUMAHHS, aHaTi3 3a3BUYail IPYHTYEThCS Ha HEMPSAMHUX JOKa3ax
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3 OIVISIIy HA BUMOTY, IO TEHOLMIHHUN XapakTep HaMipy € €IMHUM PO3yMHHUM BHUCHOBKOM 3 HasiBHHX
J0Ka3iB. Y Iill cTaTTi MpeCTaBIeHO METOIOJIOTII0 OIMIHKH HMOBIPHOTO iICHYBaHHSI T€HOIIUIHOTO HaMipy
y BUIIQJIKaX, KOJW HalliOHAIIbHA TpyIia € IMOBIpHOO NULTIO0. [{e Mae ocoOnuBe 3HAYEHHS 11 YKpaiHChKHX
OpraHiB IPaBOCYJIs B iIXHBOMY PO3CJIIIyBaHHI TCHOIIUTY B KOHTEKCT1 3JI0YHMHIB, CKOEHUX POCIHCHKUMH
cuigamMu B YKpaiHi. ¥ cTarTi mpeacTaBieHO ajTrOpPUTM, IO BKIIOYAE KijdbKa eTamiB, Ae (uIbTparis
MacHBY OCHOBOIIOJIOKHHX IisiHb € IEepIINM HEOOXiTHUM KpPOKOM, CIPSIMOBAaHHM Ha pPO3MEIKYBaHHS
JisSiHb, [0 MATh JHUCKPUMIHAIIMHUN XapakTep, BiJl TUX, SKi 32 CBOEI CYTTIO € HCBHOIPKOBUMH Ta
mo30aBlIeH] O3HAK CHeliallbHOTO Hamipy. Jlaii, y cTarTi MiIKpeCIIEThC BaXIIMBICTh BCTAHOBJICHHS
CIIPSIMOBAHOCTI HMOBIpHOTO HaMipy Ha TpyIy MOBHICTIO a00, albTepHATHUBHO, HA TPYIy YaCTKOBO, a
TaKOX OIIIHKH ICTOTHOCTI YaCTHHH, HA AKY CHPSIMOBAaHUN Hamip. Y CTaTTI MPEICTABICHO METOIOIOTII0
OIIHKY ICTOTHOCTI SIK 32 JIOTIOMOTOI0 KIJIbKICHOTO (TOOTO YHCIIOBOTO), TaK 1 AKICHOTO IMiAXOiB, TPUIOMY
OCTaHHI} BKJTFOYA€ OLIHKY BaKJIUBOCTI I[ITOBOT YaCTHHH. 3aCTOCOBYIOUH MTPU3MY MIXKHAPOIHOT CyI0BOT
MPaKTHKH, y CTaTTi JETaJbHO PO3DISIAETHCS BAXKIUBICTH PI3HUX KOHTEKCTyaIbHUX (PAKTOPIB JUIs
aHaJi3y UMOBIpHOTO iICHYBaHHS Te€HONMIHOTO HaMipy. [lepmiuii 3 ¢pakTopiB Isl aHATITHIHOTO HOKYCY
CTOCYETHCS CTIOCO0Y CKOEHHS OCHOBOTIOJIOXKHHUX JisHb. Y Hill BUCBITIIFOETHCS BUBUCHHS PI3HUX OOCTaBHH,
SIK-OT MOBTOPIOBAHICTh Ta MOCIIJIOBHICTh MOJIENi MOBEIIHKH, KOPCTOKICTh JisiHb, OpPTaHi30BaHUU Ta
CKOOpJAMHOBAHUHN croci0 1X BYMHEHHs. KpiM TOro, y crarTi mMiAKpEeCTIOeThCsl BaXKIUBICTh PETEIBHOL
OLIIHKH 0COOM TOTEPIiINX Bil OCHOBOIMOJIOXKHUX HisiHb, 30KpeMa 1X 3HAYCHHS JIsl BIDKUBAHHS TPYITH.
Cepenl HUX JIiIepH TPYNH BiJIrParOTh iICTOTHY POJIb, OCOOJIMBO Y BHUIAJKaX, KOJU HaIliOHAJIbHI TPYIH
€ niuio 3HuIIeHHs. CTarTs 3aBepUIYETHCS aHAII30M POJIi COIiaNIbHO-KYJIbTYPHUX HAMajiB, PUTOPHKH
Ta BUCJIOBIIIOBaHb HMOBIPHMX BUKOHABI[IB, & TAKOXK ICHYBaHHS IUIaHy a00 MOJITHKH JJIsl BCTAHOBICHHS
HaMipy.

Kiwu4osi ciioBa: MixkHapoJHe KpUMiHAIbHE MPAaBO, KpUMiHANIbHE PaBo, KOHBEHIIIS PO reHOIH]I,
TeHOIIMI, FTeHOIUAHUHN HaMip, dolus specialis, HalliOHAIbHA TPYyIIA.

Problem statement

The crime of genocide is distinguished by a special mens rea requirement represented by the intent
to destroy a protected group (e.g., a national group) in whole or in part [1, Art. 2]. The dolus specialis
element makes the proof of the crime of genocide a particularly complicated process requiring a
comprehensive overview of the whole range of contextual factors capable of supporting or refuting the
special intent’s existence. Since direct evidence of the perpetrator’s state of mind is most often difficult,
if not impossible, to obtain, the proof of the intent can be based on the circumstantial evidence [2,
p. 125]. When this is the case, such inference must be the only reasonable one [3, P. 14]. It implies that
the evidence must clearly and unequivocally exclude any alternative explanation of the perpetrator’s
actions that would undermine the existence of the intention to destroy a protected group. At the same
time, various indicators fundamental for the intent’s assessment and inference remain scattered in
international jurisprudence and doctrine.

Purpose of the study

This article aims to supplement the existing framework with a concise and accessible outline of
indicators relevant to the assessment of the intent. In particular, it will describe several stages and sets
of indicators based on which the existence of genocidal intent or its absence should be evaluated. Given
the context of the atrocities committed by the Russian Federation forces since 2014, and particularly
since the 2022 full-scale invasion, directed against the Ukrainian national identity, the article will focus
specifically on the intent to destroy a national group in whole or in part in light of the genocide allegations
in the Ukrainian context. This is particularly relevant for the investigative and legal evaluation conducted
by the Ukrainian justice actors in the course of criminal proceedings related to the genocide allegations.

The state of the study of the issue

Many distinguished legal commentators have previously engaged in the rigorous analysis of
multiple contours of dolus specialis, including C.J. Tams, L. Berster, B. Schiffbauer, C. KreB3, P. Gaeta,
W. Schabas, and many others [4, p. 93-115; 5, p. 484-499; 6, p. 105-110; 7, p. 213-278]. In particular,
the aforementioned authors engaged in a careful analysis of the nature of genocidal intent and multiple
legal layers pertaining to its evaluation when viewed through the lenses of other elements of the crime.
At the same time, the international law doctrine is often lacking a comprehensive practical toolkit
merging together various considerations stemming from international and domestic case-law, as well as
academic work.
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Presentation of the main material

The first step of the analysis inevitably requires evaluating the scope of the underlying acts. The
crime of genocide is limited by the exhaustive list of five underlying acts, namely killing of the protected
group’s members, infliction of serious bodily or mental harm, creation of deadly conditions of life
calculated to destroy group members, prevention of births and transfer of children to another group [1,
Art. 2]. Respectively, each must be accompanied by the special intent to destroy in order to amount to
the crime of genocide.

Therefore, the initial step in the intent’s assessment is to analyse a pool of underlying acts with
the purpose of establishing whether their accumulation — as such — may plausibly point to the intent’s
existence. Moving from the contrary, it also requires singling out acts or clusters of acts which technically
qualify as one of the underlying acts but are — by their very nature — incapable of being attributed dolus
specialis. Genocidal intent is, at its core, a discriminatory intent, distinguished from other forms of
discriminatory intent (e.g., the one inherent to the crime against humanity of persecution) by its ultimate
destructive degree. However, the fact remains that genocidal intent is discriminatory in its essence.

Hence, acts that lack a discriminatory character cannot, by their very character, be accompanied
by the intent to destroy a protected group. In the Ukrainian context, it relates to several clusters of
atrocities, e.g., indiscriminatory shelling and blatant destruction of frontline settlements, villages
and towns, drone terror against the civilian population, long-range missile strikes against the civilian
infrastructure, particularly energy infrastructure, etc.

While these clusters of acts can be directed at the civilian population as such and may even intend to
cause the civilian population’s blatant destruction, they are capable of affecting members of the civilian
population belonging to various groups, including pro-Russian individuals who do not belong to the
Ukrainian national group. Such acts may qualify as war crimes or crimes against humanity (provided
that they were committed “as part of a widespread or systematic attack directed against any civilian
population, with knowledge of the attack” “pursuant to or in furtherance of a State or organisational
policy to commit such attack™) [8, Art. 7(1),(2)(1)]. Yet, the conduct that is by its very character
indiscriminate will fall short of manifesting the intent to destroy a particular group.

A proposed counterargument may suggest treating the Ukrainian civilian population as a group in
itself, uniting, e.g., Ukrainian citizens of different identities. However, this approach would be erroneous:
it will not represent any of the four protected groups — national, ethnic, racial or religious — protected by
the Convention. For example, it will not represent a Ukrainian ethnic group (uniting individuals based
on the Ukrainian language and culture) or national group (uniting individuals based on a deep level
of collective self-identification with the Ukrainian nationhood and national projects, thus excluding
Ukrainian citizens who do not self-identify themselves as such or actively oppose such national idea)
[for more explanation see: 9, p. 18-23].

Having distinguished acts that prima facie can and cannot plausibly be accompanied by the
discriminatory intent, the next step of the analysis would entail determining the direction of the potential
intent. Genocidal intent may exist in two alternative forms and aim at the destruction of the group, either
in whole or in part. International jurisprudence links the definition of the national group “in whole” to
members of the group within a particular state [see, e.g., 3, p. 5].

Alternatively, a part may be geographically limited but, in order to establish a qualification of
conduct as genocide, such part must be “substantial” [3, P. 4]. The Appeals Judgment of the International
Criminal Tribunal for the former Yugoslavia in the case of Radislav Krsti¢ is particularly illustrative
in laying out the methodology for the substantiality assessment which was subsequently readopted by
various other chambers.

First, substantiality would require targeting of the part to affect the whole in a significant way,
although the standard for such influence remains relatively blurred [3, p. 2-3]. Second, substantiality can
be measured based on two approaches. The first and essential step of the analysis requires a quantitative
evaluation [3, p. 4]. The quantitative approach involves the numerical analysis of the targeted part,
either in absolute terms or relative to the overall number of group members [3, p. 4]. When quantitative
assessment does not assist in establishing substantiality, qualitative evaluation can be of special
relevance. Substantiality of a targeted part may be established in a qualitative sense, if such a part is
“prominent” [3, p. 4].

In turn, prominence involves considering whether a targeted part was emblematic of the group
or essential to its survival [3, p. 4]. For example, considerations such as strategic importance of a
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territorially limited part for the overall group and/or perpetrators, eminence of the targeted part in the
eyes of the international community and among a broader victim group, as well as symbolic fate of the
targeted part to the victim group in whole, may be relevant for evaluating the prominence [3, p. 5-6].

Another important consideration relates to the area of perpetrator forces’ control, the extent of their
reach, and the destructive opportunities presented [3, p. 5]. For example, it is important to consider
whether, within the existing scope of limited territorial control and perpetrator forces’ capacities,
perpetrators made use of the opportunity to target group members for destruction, or, conversely, did
not embark on a destructive course.

As an illustration, in Croatia v. Serbia, the International Court of Justice reached a conclusion that
Serb forces did not possess genocidal intent to destroy the Croats under their control, particularly
because of the fact that Croat civilians were evacuated, while combatants were given the prisoner-of-
war status and spared [10, p. 127]. Therefore, in the Court’s view, the Serb forces did not exercise an
opportunity to target the alleged victim group’s members under their control despite the opportunities
to do so. Additionally, the Court also evaluated the number of victims of underlying acts of physical
and biological destruction to the size of the overall part of the group that was alleged to be targeted
and concluded that the proportion was insignificant, which as well undermined the finding of genocidal
intent [10, p. 127].

At the same time, international jurisprudence also accepts that the proof of genocidal intent does
not require perpetrators to choose the most efficient methods to attempt to achieve the destruction of
the targeted part of the group under their control [3, p. 10-11]. For example, perpetrators may often
be driven by, e.g., sensitivity to public opinion or risk of retribution, which forces them to adopt more
sophisticated and selective methods of destruction instead of blatant massive targeting via killing
every group member under their control [3, p. 10-11]. Therefore, the proof of genocidal intent is not
necessarily undermined by the fact that perpetrators did not employ what may otherwise seem as “the
most effective” methods of targeting, thus leaving destruction “incomplete” [3, p. 11].

The next step in assessing the alleged intent would require evaluating a number of contextual factors
surrounding the targeting of members of the protected group. Where the inference of genocidal intent
is made from circumstantial evidence, international jurisprudence has consistently emphasised that the
general context on the ground plays an important role [11, p. 18; 2, p. 125].

A myriad of factors can inform the analysis. First, the perpetrator forces’ modus operandi can be
an important indicator. The scale of atrocities, as well as their brutal or horrendous character, may
support the inference of the intent to destroy [12, p. 64; 13, p. 2364-2365]. Second, the coordinated
and concerted manner of the acts’ execution, particularly through the cooperation of various units and
types of forces, may point in the direction of the special intent [13, p. 2364-2365; 14, p. 200]. Third, the
persistent pattern of conduct, as well as the atrocities’ methodical, consistent, repetitive, planned and
programmed manner can support the inference of intent [14, p. 200; 15, p. 328-329].

Fourth, contextual factors pertaining to the methodology of targeting used in every individual case
can be highly relevant. This involves, for example, evaluating whether a victim was unarmed or whether
killings targeted victims of various ages, genders, social profiles, health conditions, etc. [14, p. 198-199,
532; 3, p. 9]. The type of weapons used, as well as the extent of bodily injury, may form another category
of useful indicia [14, p. 42-43].

In addition to modus operandi, the profile and identity of victims of underlying acts play an essential
role in evaluating the presence of intent. For example, the International Criminal Tribunal for the former
Yugoslavia in the case of Radislav Krsti¢ put a significant focus on the fact that victims of underlying
acts were 7.000-8.000 Bosnian Muslim men.

The Trial Chamber emphasised how perpetrators should have known of “the catastrophic impact
that the disappearance of two or three generations of men would have on the survival of a traditionally
patriarchal society” [16, p. 211-212]. Respectively, the disappearance of the men precluded “any
effective attempt by the Bosnian Muslims to recapture the territory”, as well as the ability of the Bosnian
Muslim community of Srebrenica to reconstitute itself [16, p. 211-212].

The Appeals Chamber supported the conclusion by stating that the disappearance of the men “had
severe procreative implications for the Srebrenica Muslim community, potentially consigning the
community to extinction” [3, p. 10]. Therefore, the Chambers’ argument goes, the victims’ identity and
their social profile indicated that their extermination increased the risk of the group’s destruction, hence
supporting the inference of the intent.
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Beyond this, another factor that can support the inference of genocidal intent relates to targeting the
group’s leadership. Targeting the totality of the leadership of the protected group, viewed in combination
with the fate of the remainder of the group, can serve as “a strong indication” of genocidal intent,
“regardless of the actual numbers killed” [17, p. 25]. The category of “leaders” may encompass various
strata of the group, such as political, administrative, religious, intellectual or business leaders [17,
p. 25]. It may likewise include defenders of the group (e.g., law-enforcement or military personnel) if
their extermination leaves the group defenceless [17, p. 25]. An especially important factor is the fate
that faced the rest of the group. If the rest of the group were subjected to heinous acts (that do not qualify
as one of the five underlying acts of genocide) in parallel to the targeting of leaders, this may strongly
support the finding of the intent [17, p. 25].

The category of leaders should be viewed broadly as covering persons “who, whether by reason of
their official duties or by reason of their personality, had this special quality of directing the actions
or opinions of the group in question, that is those who had a significant influence on its actions” [18,
p. 32]. For instance, in the case of Dusko Sikirica et al., although the International Criminal Tribunal
for the former Yugoslavia established the insufficiency of evidence that victims who were “taxi-drivers,
schoolteachers, lawyers, pilots, butchers and café owners” qualified as leaders, it did not refute the
possibility that these categories of group members might potentially qualify as leaders under other
circumstances [18, p. 32-33]. It cannot be excluded that regardless of the occupation, social profile or
status, a person may qualify as belonging to the group’s leadership given the level of influence they
exercise on the group’s actions and opinions.

Atthe same time, the definition of leadership cannot be overly flexible and loose. In the aforementioned
case of Dusko Sikirica et al., the International Criminal Tribunal for the former Yugoslavia concluded
that victims who were merely active in the defence and resistance during the combat should not be
treated as “leaders” per se since acceptance of this premise “would necessarily involve a definition of
leadership so elastic as to be meaningless” [18, p. 33].

The factor of targeting the leadership may be especially relevant in cases of national groups. Since
national groups are highly dependent on the intangible mutual ties dedicated to the shared commitment
to a national project [9, P. 19], targeting of leaders may significantly facilitate the group’s destruction
[19, p. 26-27]. Raphael Lemkin illustrated the importance of particular strata of the population for the
overall group’s survival in his 1953 speech dedicated to the remembrance of the Holodomor [20, p. 47-
52]. Lemkin argued that Soviet destruction of the Ukrainian national group was premised on the idea of
targeting three main pillars of the national identity, namely intelligentsia as the brain of the group, clergy
as the group’s soul, and peasantry as the group’s body that was key and instrumental in preserving the
group’s culture and traditions [20, p. 48-49]. The effect of such selective targeting, according to Lemkin,
would be analogous to the blatant physical elimination of the entirety of the group, since without these
three pillars, the national group would become merely “a mass of people” [20, p. 51].

An additional set of factors relevant for the evaluation of the intent concerns acts of socio-cultural
targeting of the group, which are not underlying acts of genocide per se, but bear the discriminatory
character directed at the group’s identity. On the one hand, the notion of “cultural genocide”, i.e., “act[s]
committed with the intent to destroy the language, religion or culture of a group, such as prohibiting the
use of the language of the group [...] or destroying or preventing the use of libraries, museums, schools,
historical monuments, places of worship or other cultural institutions and objects of the group”, was
excluded from the definition of genocide in the Genocide Convention [21, P. 46].

On the other hand, attacking cultural property and symbols of the group in parallel to the underlying
acts representing physical and biological forms of destruction may be considered as evidence of genocidal
intent [16, p. 203]. Therefore, even though acts of socio-cultural targeting do not fall under the category
of underlying acts of genocide, their commission may serve as an important indicator of the intent, when
accompanying underlying acts of physical and/or biological destruction targeting the group.

Furthermore, genocidal intent can be inferred from the statements of direct perpetrators, as well as the
leadership of the perpetrator forces [15, p. 328-329], including those disseminated through propaganda.
Such statements may assist in determining both how perpetrators viewed the targeted group and whether
they indeed intended to achieve its destruction.

At the same time, and particularly in the context of an ongoing armed conflict, perpetrators’
utterances, including the perpetrator forces’ leadership’s statements, have to be treated carefully and
with due caution. They may serve various purposes, such as to demoralise the enemy, boost the morale
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of one’s own forces, or instil fear and panic, without necessarily displaying the intent to destroy the
group at stake. International jurisprudence supported this caution, indicating that where public speeches
may bear a discriminatory character, it should not necessarily be equated with manifesting genocidal
intent [22, p. 321-322].

Lastly, according to a prevailing view in international jurisprudence, the commission of the crime
of genocide does not require a plan or policy as a necessary legal ingredient to establish the crime’s
commission [11, p. 18]. At the same time, where such a plan or a policy exists and can be demonstrated
through direct or circumstantial evidence, it can support the inference of genocidal intent [11, p. 18].
The existence of a plan or a policy must not necessarily be evidenced by direct and written sources: it
can likewise be implied from the perpetrators’ modus operandi, particularly the nature and scale of the
committed acts, similar method of their commission, similar categories of victims targeted, consistency
and repetition of the acts, etc.

Conclusions

Special intent to destroy a protected group in whole or in part is a central element of the crime of
genocide and, at the same time, remains a complex object for evaluation. In most cases, the proof of
the intent through direct evidence will be impossible, prompting the analysis to focus on circumstantial
evidence which may facilitate the inference of the intent’s existence.

In cases where the targeting of national groups for destruction is alleged, the assessment of the
intent’s existence or absence should follow a methodology involving several stages. First, it is important
to filter the pool of underlying acts to distinguish those bearing a discriminatory character from those
that are, per se, incapable of showing discriminatory direction of the conduct. Second, establishing the
scope of the object at which the intent is directed (i.e., group in whole or in part) remains fundamental.
Where the intended destruction of the part is alleged, the analysis of the substantiality of the targeted
part is imperative, both through quantitative and qualitative lenses. Third, the evaluation of the intent’s
existence will always depend on the contextual factors surrounding the commission of underlying acts.
They involve various indicators, particularly the acts’ modus operandi, their repetition, consistency,
brutality, orchestrated and coordinated character, the dynamic and methodology of commission.
Likewise, the identities of victims of underlying acts and the impact of their targeting on the remainder
of the group are essential for the analysis. The inference of intent can be supported by the utterances of
perpetrator forces, as well as by the existence of a plan or policy to target the group.

In cases where the national group is a target, some of these factors may bear an increased significance.
For example, due to national identity’s increased dependence on intangible ties uniting the group’s
members, targeting of the national group’s leadership in combination with parallel use of various acts
of socio-cultural targeting can facilitate the group’s destruction when combined with physical and
biological targeting through five underlying acts of genocide. At the same time, given the unique nature
of each group’s internal dynamic, this assessment will always remain context-dependent with every
factor’s significance varying according to the particularities of the targeted group and its identity.
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