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Disciplinary liability is the main form of control over judges in European countries. The article
analyses the procedural and legal status of bodies authorised to consider disciplinary complaints regarding
the activities of judges in various European countries. It highlights the practice of the European Court
of Human Rights and the Court of Justice of the European Union. Some countries provide guarantees of
independence for all institutions after the initial stage, including the investigating body and the decision-
making body. Other countries point to certain risks of a particular form of politicisation of the judiciary.

Some council systems have an appeal procedure before the Council of Judges. In contrast, in others,
appeals are lodged with a higher court or the constitutional Court in certain circumstances. In several
countries, court presidents can take disciplinary decisions in cases of warnings or a greater number of minor
reprimands. In several countries, disciplinary proceedings are heard by a parliamentary committee on judicial
discipline, the chief judge, the head of the appeals division, or a government disciplinary council for senior
officials. In other cases, the ombudsperson and the chancellor of justice may initiate disciplinary proceedings.

In most countries, there are guarantees to protect the independence and impartiality of institutions
involved in disciplinary proceedings, particularly the decision-making body. The disciplinary
responsibility of judges is important for ensuring the proper administration of justice in accordance with
the rule of law and is necessary to maintain confidence in the judiciary.

The procedural bodies involved in disciplinary proceedings must respect the separation of powers
and the proper administration of justice. The disciplinary regime for magistrates is undoubtedly an area
where we are witnessing a marked and rapid evolution of legal systems. Everyone knows the inadequacy
of disciplinary control exercised over judges. All emphasize the necessary transparency of prosecutions
and disciplinary decisions, the guarantee of trust in the judicial institution.

Key words: disciplinary liability, judge, High Council of Justice, Court of Justice of the European
Union, European Court of Human Rights, disciplinary proceedings, rule of law, principle of
proportionality.

I'opaees B.B., b3osa JI.I'. Opranu, siki ynnoBHoBaKeHi po3IisiAaTH JUCIMILIIHAPHI IPOBAKEeHHS
II0/10 CY/A/Ii: MOPiBHSIJIbHO-NIPABOBMI aHAJIi3.

JucnumiuinapHa BiANOBiJaTbHICTH € OCHOBHOIO (POPMOIO KOHTPOJIIO 32 CYAASIMH B €BPOMEHCHKHUX
JepkaBax. Y CTaTTi MPOBEACHO aHaJi3 MPOIECyalbHO-IIPABOBOTO CTATyCy OpPTaHiB, SKi YIIOBHOBa)KEHI

29



Hayxosnii BicHuK Yxropoackkoro HanionansHoro Yuisepeurery, 2025. Cepisi IIPABO. Bunyck 91: wacmuna 5

PO3MIANATH AUCIUIUTIHAPHI CKapTH MO0 MISUTBHOCTI CYIJIl Y Pi3HHX €BPOINECHCHKUX KpaiHaX, a TaKoK
BUCBITIICHO IPAKTUKY €BpoIeiichbkoro cymy 3 pas mtoaunHu Ta Cyny €C. Y neskux kpainax nepeadadeHo
rapaHTii He3aJeKHOCT] BCIX IHCTUTYIIH IMic)IS MOYAaTKOBOT CTaall, BKIFOYHO 3 OPTAHOM PO3CIIITyBaHHS
Ta OpraHOM, IO NpUKiMae pimeHHS. B IHMUX KpaiHax BKa3yrTh HA TEBHI PU3HUKHU IMeBHOI Gopmu
MOJTITU3AIIIT CyJOYNHCTBA.

VY JeskuX cucTeMax paj iCHYe Ipolleypa ockap:keHHs y Pasi cyaiB, B iHIIMX anessilis HAJIX0IUTh
JI0 BHIIOTO CYyAY, HaBITh IO KOHCTUTYIIHHOTO CyJy 3a IMEBHUX OOCTaBHH. Y KIBKOX KpaiHax TOJOBH
CyAiB HQJIUICHI MMOBHOBXCHHSAMM NPUIAMATH AUCIUIUIIHAPHI PIMICHHS Y BUIAIKaX IMOIEpPEHKeHb a0o
O1TBIIOT KITBKOCTI HE3HAYHUX JIOTaH. Y KUTBKOX KpaiHaX MUCHHILTIHAPHE MPOBAKEHHS PO3IIIAIAETHCS
MapJIaMEHTCHKUM KOMITETOM 13 CyIOBOi JHUCHIHIUIIHH, TOJOBHHM CYAJICI0, BIJMOBIIHO TOJOBOO
anessiiHOTO BiAALTY, 200 YPSIA0BOK TUCIHUILUTIHAPHOK PaIol0 JUIsl BUITUX MOCAJA0BHUX 0Ci0. Y neskux
IHITUX BUIAJKaX OMOYJICMEH 1 KaHIUIep FOCTHUIIT MOXYTh 1HILIFOBATH JUCIUILIIHAPHE MPOBAKCHHS.

Y nepeBaxkHil OUTBIIOCTI KpaiH ICHYIOTh FapaHTii 3aXHUCTy He3aJIeKHOCTI Ta HEYePEPKEHOCTI yCTaHOB,
3UTYYCHHX J0 JUCIMILTIHAPHOTO MTPOBAKCHHS, 30KpeMa OpraHy, SKHi puitMae pitneHHs. JJuciurinapHa
BIIMOBIATBHICTH CYJUIIB € BAXKJIMBOIO JJIs 3a0€3MeUCHHSI HAaJIS)KHOTO 3I1MCHEHHS TPaBOCY/IS BiAIOBIIHO
JI0 BEpXOBEHCTBA TpaBa Ta HEOOX1THOKO JJIS MiATPUMKH JOBIpH J0 CYJI0BOT BIIAJIH.

[IporiecyanbHi opranu, 3adydeHi 10 TACIHUILTIHAPHOTO TPOBAJKEHH ST, TOBUHHI MOBaYKATH MO BIIa I
Ta HAJIe)KHE 3MIHCHEHHS MpaBocynis. JucuumiiHapHUNd pexuM Ui CyAaiB, 0€3CyMHIBHO, € cdeporo,
Jie CIIOCTEepIraeMo MOMITHY Ta IIBHJIKY €BOJIOIII MPAaBOBHX CHCTEM. YCIM BijoMa HeaJeKBaTHICTh
JUCIUTITIIHAPHOTO KOHTPOJTIO, SIKAH 3IIHCHIOETHCS 32 CYIIAMH. YCi JKPECIIOTL HE0OX1IHY TPO30PiCcTh
CYZOBHX MEPEeCIiIyBaHb 1 AUCIUIUIIHAPHUX PIllleHb, TAPAHTIIO JIOBIPH JI0 CYA0BOI YCTAHOBH.

KurwouoBi cjoBa: nucnuIuiiHapHA BIANOBINAIBHICTB, cyaisd, Buma paga mpaocymns, Cym €C,
€BpOIEHChKUN CyJl 3 MPaB JIFOJWHU, TUCHHUILIIHAPHE MPOBAHPKCHHS, BEPXOBEHCTBO IpaBa, MPUHIIHII
MPOTIOPIIHHOCTI.

Statement of the problem. The disciplinary regime for judges who can apply EU law must provide
the necessary safeguards to avoid the risk of this system being used as a tool for political control over
their activities. Disciplinary proceedings against judges are an important mechanism for ensuring the
integrity and trustworthiness of the judiciary. It investigates and punishes misconduct, ensuring that judges
act according to ethical and legal principles. Therefore, the issue of examining the legal status of bodies
authorised to conduct disciplinary proceedings against judges is a highly relevant topic for research.

The study aims to examine the procedural and legal status of bodies authorized to consider
disciplinary proceedings against judges and to examine the practice of European countries.

Degree of scientific research. The study of the legal institute of disciplinary liability of a judge
and the bodies authorized to consider disciplinary proceedings against a judge was covered in the
works of the following scientists: L. Vynogradova, S. Herasymchuk, S. Rabinovych, S. Podkopaeva,
M. Khavronyuk, and others. The empirical basis of the study is the practice of the European Court of
Human Rights and the Court of Justice of the EU.

Presentation of the primary material. The legal responsibility of a judge is the ability of a judge to
report to himself, the judiciary, the qualification commission, the High Council of Justice for the results
of his professional activity and compliance with moral standards and to receive positive or negative
assessments of his activities with the application, if necessary, of appropriate sanctions for improper
behavior [7, p. 23].

In the legal literature, disciplinary liability is usually understood as strict compliance with the norms
and orders based on them adopted in the country. Disciplinary liability is associated with an employee’s
non-fulfillment or improper performance of duties. Increasing the level of public trust in the judicial
system should contribute to effective mechanisms of responsibility of judges for non-compliance
and violation of the law, as well as ethical requirements for the position. However, when applying
disciplinary liability to a judge, the nature of the offense committed and the judge’s personality should
be considered [8].

Disciplinary proceedings against judges should be based on the rule of law and conducted in
accordance with certain fundamental principles aimed at ensuring the independence of the judiciary.
International standards and case law of regional courts and independent advisory bodies provide that:

a) disciplinary proceedings must be provided for by law;

b) conduct that may lead to disciplinary liability must be clearly defined by law;
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(c) An independent body or tribunal should decide disciplinary proceedings;

(d) Disciplinary proceedings must provide due process safeguards to the judge concerned, and the
decision of the disciplinary body must be reasonable and subject to review by a higher judicial authority;

e) sanctions must be determined in advance by law, and their imposition must be subject to the
principle of proportionality [5].

The authority to take disciplinary measures against judges should be given to an independent judicial
authority. The «natural judge» principle requires that the disciplinary body be established by law. The
creation of a special disciplinary council, which is formed in each specific case, cannot be considered a
decision compatible with the institutional independence of the judiciary [5].

Some standards explicitly stipulate that the disciplinary body should consist mainly of judges elected
by their colleagues. In order to prevent accusations of corporatism and to ensure a fair disciplinary
procedure, the disciplinary body should also include members who are not representatives of the legal
profession, but under no circumstances should these persons be members of the legislative or executive
branch of government [6].

In order to determine whether a tribunal or disciplinary body can be considered «independenty,
regional human rights courts have ruled that it is necessary to take into account, among other things,
the manner in which the members of the body are appointed, the duration of their powers, the existence
of safeguards against external pressure, and whether the body creates the appearance of independence
[5]. For example, in the case of «Oleksandr Volkov v. Ukraine» [12], the applicant complained about
violating his rights under the Convention during his dismissal from the post of judge of the Supreme
Court of Ukraine. In particular, he argued under Article 6 of the Convention that: (i) his case had
not been examined by an «independent and impartial tribunal»; (ii) the proceedings before the High
Council of Justice (hereinafter referred to as the HCJ) were unfair due to the fact that they were not
conducted in accordance with the procedure provided for by national law, which enshrines a number
of important procedural safeguards, including the timing of the application of disciplinary sanctions;
(iii) the Verkhovna Rada of Ukraine decided to dismiss him at the plenary session in violation of the
rules for using the electronic voting system; (iv) his case has not been heard by a «court established
by law»; (v) the decisions in his case were made without a proper assessment of the evidence, and
the important arguments put forward by the defence were not adequately considered; (vi) the lack of
sufficient powers of the Supreme Administrative Court of Ukraine to review acts adopted by the HCJ
was contrary to its «right to a trial»; (vii) the principle of equality of the parties was not observed. The
applicant also complained that his dismissal did not comply with Article 8 of the Convention and that
he had no effective remedy in this regard, contrary to Article 13. The European Court of Human Rights
found that the composition of the High Council of Justice (which consisted mainly of non-judicial
members appointed directly by the executive and legislative branches, with the Minister of Justice and
the Prosecutor General being ex officio members of the Council) revealed several structural deficiencies
that undermined the requirements of independence and impartiality, violating paragraph 1 of Article 6
of the Convention for the Protection of Human Rights and Fundamental Freedoms [5].

In a previous judgment on the independence of the Disciplinary Chamber of the Polish Supreme
Court, the Court of Justice of the European Union ruled that national courts applying European Union
law are obliged to ignore the provisions of national law conferring jurisdiction on a body that does
not meet the requirements of independence or impartiality required by EU law [3]. On April §, 2020,
the Grand Chamber of the Court of Justice of the European Union issued an interim measure obliging
Poland to immediately suspend the application of national provisions concerning the powers of the
Disciplinary Chamber of the Supreme Court in disciplinary cases against judges [1].

National practice regarding the body composition responsible for resolving disciplinary proceedings
against judges varies from country to country. In some countries, the judiciary retains the power to hear
disciplinary cases; in others, this power is vested in an independent body, usually the Judicial Council. In
some countries, members of the executive branch, usually the Ministry of Justice, formally appoint members
of the disciplinary body or participate in disciplinary proceedings as ex officio members of the disciplinary
body. In common law jurisdictions, disciplinary bodies still usually submit their recommendations for
dismissing a judge to the head of state, who is responsible for the official act of dismissal [2].

Disciplinary proceedings against a judge are carried out by the disciplinary chambers of the High
Council of Justice in accordance with the procedure established by the Law of Ukraine «On the High
Council of Justice» [10].
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The High Council of Justice is a collegial, independent constitutional body of state power and judicial
governance, which operates in Ukraine permanently to ensure the independence of the judiciary, its
functioning based on responsibility, accountability to society, the formation of a virtuous and highly
professional corps of judges, compliance with the norms of the Constitution and laws of Ukraine, as well
as professional ethics in the activities of judges and prosecutors [9].

The High Council of (Justice: 1) submits a motion to appoint a judge to the position.

2) decide on the violation of incompatibility requirements by a judge or prosecutor; 3) ensures that
the disciplinary body conducts disciplinary proceedings against a judge; 4) form bodies for consideration
of cases on disciplinary liability of judges; 5) consider complaints against the decisions of the relevant
authorities to bring a judge or prosecutor to disciplinary responsibility; 6) make a decision on the
dismissal of a judge from office; 7) agrees to the detention of a judge or his detention or arrest; 8) make
a decision on the temporary suspension of a judge from the administration of justice; 9) take measures
to ensure the authority of justice and the independence of judges; 10) make a decision on the transfer of
a judge from one Court to another, a decision on the secondment of a judge to another court of the same
level and specialization; 11) decides to terminate the resignation of a judge, etc. [9].

In Romania, a party to several criminal proceedings filed disciplinary complaints with the competent
judicial inspectorate against some judges and prosecutors involved in the case. The party then appealed
to the High Court of Bucharest with a request to challenge this archive, arguing, in particular, that
disciplinary proceedings were impossible due to the concentration of powers in the hands of the Chief
Inspector. According to this party, such a concentration of powers contradicts EU law.

The High Court of Bucharest referred this issue to the Court of Justice of the EU.

In its judgment of May 18, 2021, the Court reiterates its case-law [4], according to which, although
the organisation of the administration of justice falls within the competence of the Member States, the
exercise of this power must be in accordance with Union law. Accordingly, the disciplinary regime
applicable to judges who may be forced to apply EU law should provide the necessary safeguards to
avoid any risk of using this regime as an instrument of political control over their activities.

Therefore, the rules governing the organization and functioning of the body competent to conduct
disciplinary investigations and initiate disciplinary proceedings against judges and prosecutors must
comply with the requirements arising from EU law, particularly the rule of law.

In order to ascertain whether this is the case in the present case, the Court notes that it is for the
High Tribunal of Bucharest to assess Romanian law as such and in its domestic legal and factual
context [4].

Regarding the relevant factors for this review, the Court observes that, under Romanian law, disciplinary
measures to punish violations committed by the Chief Inspector can only be brought by an inspector whose
career depends mainly on the decisions of the Chief Inspector. In addition, decisions regarding the Chief
Inspector may be reviewed by the Deputy Chief Inspector, who has been appointed by the Chief Inspector
and whose term of office expires simultaneously with the term of office of the Chief Inspector. Without
prejudice to the inspections to be carried out by the High Court of Bucharest, it can be seen that such a
disciplinary regime in practice is capable of hindering the effective execution of disciplinary proceedings
against the Chief Inspector, even if he is the subject of substantiated complaints [4].

Indeed, the closure of a complaint against the Chief Inspector may be the subject of an appeal, which
may lead, where appropriate, to the annulment of the decision to close the case. However, it is for the
Bucharest Court of First Instance to assess to what extent the powers enjoyed by the Romanian courts
in that regard allow for the effective conduct of disciplinary proceedings against the Chief Inspector and
the practical and impartial examination of complaints against him [4].

In that regard, the Court notes that, if that Court were to conclude that the actions of the Chief
Inspector could not be subject to real and practical review in the context of the legislation at issue in the
main proceedings, it would have to be accepted that that legislation was not drafted in such a way as to
leave no legitimate doubt in the minds of the parties to the proceedings as to the use of the prerogatives
and functions of the Judicial Inspection as an instrument of pressure on judicial activity or of political
control over that activity [4].

Regarding the national legal and factual context, the powers of the Inspector General have been
strengthened in the broader context of reforms of the organisation of the Romanian judicial system,
which aim to reduce the guarantees of independence and impartiality of Romanian judges. Furthermore,
the Inspector General is closely linked to the executive or legislative branches of government. Finally,
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it is necessary to consider the specific practices followed by the Inspector General in the exercise of his
prerogatives, which may be used for political control over judicial activity [4].

Therefore, without prejudice to the conclusions that are the subject of the consideration of the High
Court of Bucharest, it appears that the elements of the legal and factual context to which the Court’s
attention is drawn are intended to confirm, rather than to refute, any conclusion that the legislation in
question is not designed in such a way as not to raise any legitimate doubts in the minds of individuals
as to the use of the prerogatives and functions of the Judicial Inspection as an instrument of pressure on
judicial activity or of political control over said activity [4].

Conclusions. This judgment is of fundamental importance for the EU legal order, since it analyses
for the first time the legal nature and effects of key EU instruments used to ensure the accession of
new Member States to the EU and to monitor the rule of law. In short, disciplinary proceedings against
magistrates are a vital tool for maintaining the integrity and effectiveness of the judiciary, balancing the
need for judicial accountability with the protection of their fundamental rights.

Thus, there is a need to create a mechanism for bringing judges to disciplinary responsibility. The
law has introduced a number of improvements. In particular, it expands the circle of entities that can
file complaints and clearly stipulates the obligation to justify in writing any refusal by the judicial
inspectorate, provisions on the stages of disciplinary proceedings and the rights and obligations of the
parties involved, improvements to the components of certain disciplinary offences, expansion of the
range and regulation of the consequences of disciplinary sanctions, and an increase in the period of
disciplinary liability.
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