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The relevance of legal research in the field of legal regulation of hire (lease) relations is due to a
number of factors, including changes in legislation and law enforcement practice, economic factors and
the growing popularity of this contractual institution. Scientific developments in this area may relate
to various aspects and have been also driven by the novelisation of Ukrainian civil legislation. The
expediency of a comprehensive study of this issue is also confirmed by the fact that the Economic Code
of Ukraine, which largely has regulated lease relations in the business sector, will cease to be effective
as of 28.08.2025.

Under a hire (lease) contract, the lessor transfers or undertakes to transfer property to the lessee for
possession and use for a fee for a certain period of time. In the civil law doctrine, obligations under lease
contracts are classified by their legal nature as bilateral, consensual, fixed-term and paid. This approach
has been also supported by the practice of the Supreme Court.

An essential condition of hire (lease) contract is the condition on the subject matter. Despite the fact
that this transaction is characterised as a paid and fixed-term one, the terms on its price and term are
not considered to be material. The form of this contract may be determined by the type of object to be
leased, the term, the identity of the parties, the form of ownership of the property, etc.

The Civil Code of Ukraine clearly has provided for the grounds for termination of a lease contract.
In the article it has been concluded that a notice of objection to the automatic prolongation of a lease
contract pursuant to the Article 764 of the Civil Code of Ukraine or a provision of a specific agreement
is a transaction by its legal nature.

Despite the generally detailed regulation of hire (lease) relations in the civil legislation of Ukraine,
law enforcement practice confirms the expediency of further research into the problems of their legal
regulation. When entering into hire (lease) contracts, it is necessary to strictly comply with the principle
of private law ‘nemo plus iuris ad alium transferre potest, quam ipse haberet’, the rules for determining
their subject matter and the other conditions which, once included in the text of the transaction, will
acquire the nature of essential conditions, ensuring compliance with their form, etc.

Key words: contract, hire, lease, obligation, subject matter, price, term, termination of contract,
penalty.

IOpkesnu 10.M. IIpaBoBa XapaKTepuCTHKA J0r0OBOpPY HaiiMy (opeHaH).

AKTyaJIbHICTh IIPABOBUX JOCIHIKECHb y Tally3i IPAaBOBOTO PETYIIOBAHHS BIJHOCHH HaiMy (OpeH.IN)
00yMOBIICHA LIJIOI0 HU3KOIO (PaKTOPIB, BKIIOUAIOYH 3MiHU y 3aKOHOAABCTBI Ta MPAKTHII] IIPAaBO3aCTOCY-
BaHHS, CKOHOMIYHI YNHHUKHU Ta 3pOCTAHHS MOMYISPHOCTI 3aCTOCYBaHHS IIbOTO JOTOBIPHOTO iHCTHUTYTY.
HayxoBi po3po0ku y 11i#i cepi MOKYTh CTOCYBATHUCS Pi3HUX aCTEKTiB Ta 00yMOBIICHI TaK0XK HOBEJTi3aIlli-
€10 IIUBUIBHOTO 3aKOHO/IaBCTBA YKpaiHu. JJoNigbHICTh KOMIUIEKCHOTO BUBUCHHS 1i€] MpoOIeMaTHKH TiI-
TBEPKY€EThCS TAKOXK THUM, 110 3 28.08.2025 BTpauae ynHHICTH ['ocogapchkuii KoJeke Ykpainu, sikuit
3HAYHOIO MipOIO PETYJII0BAaB OPEHHI BITHOCHHH Y c(hepi rocrmogaproBaHHs.

3a goroBopoMm HaiMy (OpeHJM) HaliMonmaBelb mepemae abo 3000B’SA3y€ThCs MepenaTH HalMadeBi
MaiHO y BOJIOJiHHS Ta KOPUCTYBAaHHS 3a IUIATy HA NMEBHUN CTPOK. Y JOKTPHHI IUBIIHHOTO MpaBa 30-
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OOB’si3aHHS 3 JOTOBOPIB OPEHIH 32 IIPABOBOIO MPHUPOJIO0 KBATI(IKYIOTh SIK TBOCTOPOHHI, KOHCEHCYaTh-
Hi, CTPOKOBI Ta oraTHi. Takuid miaxij miaITBepKY€EThCs TAaKOXK MpakTHKo BepxosHoro Cyy.

IcTOTHOIO YyMOBOKO JIOTOBOPIB HaliMy (OpeHJIM) € yMOBa Mpo npeamet. He3Baxaroun Ha Te, 10 IeH
MIPaBOYMH XapPaKTEPHU3YETHCS K OIJIATHUN Ta CTPOKOBUH, YMOBH PO HOTO I[iHY Ta CTPOK HE HaJeKAaTh
1o icroTHux. @opmMa FOTO TOTOBOPY MOKe 0OYMOBITIOBATHCS BHIOM 00’ €KTY, IO TMEPEAAECTHCS B HAlM,
CTPOKOM, 0CO00F0 HOT0 CTOPOHH, POPMOIO BIACHOCTI HA MAifHO TOIIIO.

HuBinpHUN KoJeKe YKpaiHU YiTKO mepeadavae MigcTaBy MPUITUHEHHS JIOTOBOPY HaiiMy (OpeHIn).
VY crarTi 3po0JICeHO BUCHOBOK, IO IMOBIAOMIICHHS PO 3alepedyeHHs MO0 aBTOMAaTHYHOT IPOJOHTAIT
JIOTOBOPY OICHIM Ha MiJIcTaBi CT. 764 [[UBUIBHOTO KOJEKCY YKpaiHHM UM MOJIOKEHHS KOHKPETHOTO JIOTO-
BOPY 3@ CBOEIO IPABOBOIO MPHUPOIOIO € IPABOUYHHOM.

He3Bakaroun Ha 3araiioM JIeTadbHE BPETYTIOBaHHS BITHOCHH HalilMy (OpEHIH) B IUBUILHOMY 3aKOHO-
JABCTB1 YKpaiHH, IPaKTHKA MPABO3aCTOCYBAHHS MIJATBEPIKYE JOUUIHHICTD MOMAIBIIOTO JIOCTIHKCHHS
npobieM ix mpaBoBoro perymtoBaHHsA. [Ipu ykiajeHHI 1OTOBOPIB HaliMy (OpeHIIH) HEOOXiTHO CYBOpPO
JOTPUMYBAaTH MPUHIIMITY MPUBATHOTO TpaBa «nemo plus iuris ad alium transferre potest, quam ipse
haberety, mpaBuJI 110710 BU3HAYCHHS 1X NMPEMETa Ta IHITUX YMOB, 5K, ITICJISI BKIIFOYCHHS B TEKCT MPaBO-
YUHY, HA0yBAaTUMYTh XapaKTepy ICTOTHHUX, 3a0€3MEeUeHHS JOTPUMaHHS iX (JOPMH TOMIO.

KurouoBi ciioBa: 1oroBip, HaiimM, opeHaa, 30008’ I3aHHS, MPEAMET, I[iHA, CTPOK, TPUITHHEHHS JIOT0-
BODY, HEYCTOMKA.

The statement of the problem. The relevance of legal research in the area of legal regulation of
hire (lease) relations is due to a number of factors, including changes in legislation and law enforcement
practice, economic factors and the growing popularity of this contractual institution. Research
developments in this area may relate to various aspects and are also driven by the novelisation of
Ukrainian civil legislation. The expediency of a comprehensive study of this issue is also confirmed
by the fact that the Economic Code of Ukraine, which largely regulated lease relations in the business
sector, will cease to be in force on 28 August 2025.

The state of the research on the issue. The theoretical aspects of legal regulation of lease relations
in Ukraine have been studied in the works of many legal scholars, including O. Dzera, V. Vasylieva,
Yu. Zaika, V. Kossak, O. Kot, N. Kuznetsova, R. Maidanyk, Z. Romovska, R. Stefanchuk and many
others.

The purpose of the article is to provide the legal description of the lease contract under Ukrainian
legislation and to determine the prospects for law application in this area.

The summary of the main material. Pursuant to the part 1 of the Article 759 of the Civil Code of
Ukraine, under a hire (lease) contract, a lessor transfers or undertakes to transfer property to the lessee
for possession and use for a fee for a certain period of time [1]. In the civil law doctrine, the obligations
under lease contract are classified by their legal nature as bilateral, consensual, fixed-term and paid. This
approach has been also confirmed by the practice of the Supreme Court, in particular, by the resolutions
of the Grand Chamber of the Supreme Court in case No. 357/8277/19 of 18.04.2023 [2] and in case
No. 902/1207/22 of 06.03. 2024 [3], the Administrative Court of Cassation of the Supreme Court in
case No. 808/4797/13-a 0of 05.02.2019 [4] and the Civil Court of Cassation of the Supreme Court in case
No. 357/10393/19 of 09.08.2023 [5].

The essential term of hire (lease) contracts is the term of the subject matter. Despite the fact that
this transaction is characterised as a paid and fixed-term transaction, the terms on its price and term are
not considered to be material. In particular, as the Supreme Court has found, the Civil Code of Ukraine
does not qualify payment for the use of property as an essential term of a property lease contract. If the
lease contract does not specify the amount of the rent, it is determined taking into account the consumer
quality of the thing; the other circumstances that are essential (the part 1 of the Article 762 of the Civil
Code of Ukraine). Therefore, even if the parties have not agreed on the amount of payment in the lease
contract, this does not ‘destroy’ such an agreement [6]. A similar conclusion can be drawn with regard
to the term of the lease contract. If the term of the lease is not specified, the lease is deemed to be
concluded for an indefinite period.

The subject matter of a lease contract may be a thing defined by individual characteristics and which
retains its original appearance after repeated use (non-consumable thing); the subject matter of a lease
contract may be property rights [1]. At the same time, it is important to comply with the well-known
principle of private law ‘nemo plus iuris ad alium transferre potest, quam ipse haberet’ — ‘no one can
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transfer more rights than he has’. In other words, it is impossible to lease an object that does not exist in
nature. This is in line with the legal position of the Supreme Court set out in its decision of 06.09.2023
in case No. 906/452/22 [7], which concerned the vacating of retail outlets and the recovery of a double
penalty under the lease contract. At the same time, the Grand Chamber of the Supreme Court and the
Joint Chamber of the Civil Court of Cassation of the Supreme Court consistently adhere to the approach
that the proper way to protect the rights of a lessor who did not sign the contract (additional agreement)
is to demand that the person in whom the lease right is registered declare the lease right absent. The
court decision declaring the lease right void is the basis for state registration of the termination of the
lease right. Any other court decision (on cancellation of the state registration of the lease right, on the
obligation to return the land plot) within the meaning of the paragraph 9 of the part one of the Article 27
of the Law of Ukraine ‘On State Registration of Real Rights to Real Estate and Their Encumbrances’ is
not a ground for state registration of termination of the lease right [8].

Also, according to the conclusions from the court practice, the systemic correlation of premises and
buildings as objects of civil rights — within the building as an independent real estate object, separate
objects may also be formed — non-residential premises, which are relatively independent real estate
objects that retain a connection with the building. The existence of non-residential premises as an object
of civil rights does not exclude the existence of a building as an object of civil rights. In view of the
above, the Economic Court of Cassation as part of the Supreme Court departed from the conclusion
that since the disputed object of lease under the lease agreement - asphalt pavement is not a building by
virtue of the law, and therefore does not fall under the subpara. 2 of the Part 1 of the Article 19 of the
Law of Ukraine ‘On Lease of State and Communal Property’ [9].

The form of this contract may be determined by the type of the object leased, the term, the identity
of the party, the form of ownership of the property, etc. For example, a vehicle lease contract involving
an individual is subject to notarisation; a lease contract for a building or the other capital structure
(or a separate part thereof) should be concluded in writing; a lease contract for a building or the other
capital structure (its separate part) for a period of three years or more is the subject to the notarisation,
except for an agreement the subject of which is the state or municipal property, which is the subject to
notarisation if it is concluded for a period of more than five years [1].

At the same time, we consider the legal position of the Economic Court of Cassation as part of the
Supreme Court in the paragraph 61 of the Resolution of 16.05.2024 in case No. 911/1755/22 to be
controversial. In particular, in the said resolution, the Supreme Court, by analysing the provisions of the
Part 2 of the Article 793 of the Civil Code of Ukraine and the provisions of the Part 3 of the Article 763
of the Civil Code of Ukraine (which boil down to the fact that a lease contract exceeding the maximum
term established by law is considered to be concluded for the term corresponding to the maximum term),
concluded that the maximum term for which a lease contract may be concluded without its notarisation
is less than three years. Therefore, if the hire contract is concluded in a non-notarized written form
without setting a term of employment or with a term of more than three years, it is terminated upon
the expiry of three years [10]. However, pursuant to the part 1 of the Article 220 of the Civil Code of
Ukraine, if the parties fail to comply with the requirement of the law on notarisation of a transaction,
such a transaction is void [1]. Therefore, in our opinion, if a lease contract for a building or the other
capital structure is concluded in a non-notarized written form with a term of more than three years, it
should be considered void.

The Civil Code of Ukraine has clearly provided for the grounds for termination of a lease contract.
The lease contract is terminated in the event of the death of the individual lessee, unless otherwise
provided by the contract or law. Also, the lease contract is terminated in the event of the liquidation
of the legal entity that was the lessee or the lessor. In addition, the lessor has the right to withdraw
from the lease contract and demand the return of the item if the lessee fails to pay the lease fee for
three consecutive months. Therefore, if the lessor withdraws from the lease contract, the contract is
terminated from the moment the lessee receives the lessor’s notice of withdrawal. It is worth noting that
the lessor has the right to demand termination of the lease contract if: the lessee possesses and/or uses
the thing contrary to the contract or the purpose of the thing; the lessee has transferred the thing to the
possession and/or use of another person without the lessor’s permission; the lessee creates a threat of
damage to the thing by his/her negligent behaviour; the lessee has not started to carry out major repairs
of the thing if the obligation to carry out major repairs was imposed on the lessee. In turn, the lessee has
the right to demand termination of the lease contract if: the lessor has transferred the thing, the quality
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of which does not comply with the terms of the contract and the purpose of the thing; the lessor does not
fulfil its obligation to carry out major repairs of the thing [1].

On the other hand, if the lessee continues to own and/or use the property after the expiry of the lease
contract, then, in the absence of objections from the lessor within one month, the contract is considered
renewed for the term previously established by the contract [1]. At the same time, the Supreme Court in
its decision of 26.02.2020 in case No. 910/4391/19 concluded that the cancellation of the hire contract
is inherently a unilateral transaction and, given the grounds for such cancellation, is a way to protect
the violated rights of the lessor, and therefore does not require the consent of the other party [11]. In
our opinion, a notice of objection to the automatic prolongation of a lease contract under the Article 764
of the Civil Code of Ukraine or a provision of the specific agreement is also a transaction by its legal
nature.

Pursuant to the Article 785 of the Civil Code of Ukraine, in the event of termination of the lease
contract, the lessee is obliged to immediately return the thing to the lessor in the condition in which it
was received, taking into account normal wear and tear, or in the condition agreed in the contract. If the
lessee fails to fulfil the obligation to return the item, the lessor has the right to demand that the lessee pay a
penalty in the amount of double the rental fee for the period of delay [1]. The Supreme Court in its ruling of
26.02.2020 in case No. 910/4391/19 stated that in order to apply the consequences provided for in the Part
2 of the Article 785 of the Civil Code of Ukraine, the person who breached the obligation must be guilty
(intent or negligence) in accordance with the requirements of the Article 614 of the Civil Code of Ukraine.
In other words, the courts need to establish the circumstances under which the lessee had the opportunity
to transfer the property that was the subject of the lease, but deliberately failed to fulfil this obligation.
The subject matter of proof in disputes on recovery of penalty under the part 2 of the Art. 785 of the Civil
Code of Ukraine, as a double payment for the use of the leased property after the expiration of the lease
contract, the circumstances of the lessee’s failure to take appropriate measures to return the leased object to
the lessor as a result of termination of the lease relationship in the absence of conditions that would prevent
the lessee from returning the property to the lessor in a timely manner within the period specified in the
lease contract are included; deliberate evasion by the lessee of the obligation to return the leased property
to the lessor; retention of the leased property in the possession of the lessee and obstruction by the lessee
of the lessor’s access to the leased property belonging to him; absence of inaction on the part of the lessor
and failure to take actions aimed at evading the obligation to accept the leased property from the lessee and
to arrange for the return of the leased property by the lessee [11].

Conclusions. Summing up the above and specifying some issues, it is worth noting that despite the
generally detailed regulation of hire (lease) relations in the civil legislation of Ukraine, law enforcement
practice confirms the expediency of the further research into the problems of their legal regulation.
When entering into hire (lease) contracts it is necessary to strictly comply with the principle of private
law ‘nemo plus iuris ad alium transferre potest, quam ipse haberet’, the rules for determining their
subject matter and the other conditions which, once included in the text of the transaction, will acquire
the nature of essential, ensuring compliance with their form, etc.
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