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It is indicated that over time, the institution of bodies of constitutional jurisdiction has gained
increasing importance and spread. This has occurred as a result of the evolution from the concept of a
legal state to the model of a constitutional state of law, where the Constitution has been established as
the highest legal norm of the state system.

The selection of judges of the Constitutional Court is a process governed by strict requirements
and is a key element in maintaining our democracy and respect for the Constitution. The process
of selecting judges to the Constitutional Court should be based on the principles of transparency,
independence, and objectivity as pillars that equip judges with the integrity and commitment
necessary to protect democratic values and fundamental rights. In establishing a constitutional court,
it is important to reconcile and balance two potentially opposing needs, namely, the independence
of the constitutional body from interference by state authorities and the professional standards and
integrity of the constitutional judges.

The Constitutional Court plays a fundamental role in protecting the rights of citizens and overseeing
the legality of legal acts. The importance of this body has led to the election of its members becoming a
matter of public interest, emphasizing transparency and the suitability of candidates.

Evaluating candidates for the Constitutional Court is notable for its thoroughness and rigour. The
selection stages include a professional career review, experience assessment, personal interview,
and ethics assessment. This multidimensional approach aims to ensure that those holding these
positions are trained, ethical individuals committed to the defence of constitutional principles. This
emphasis on competence and experience is essential to ensure that those who hold these positions
have the ability and knowledge necessary to interpret and apply the Constitution impartially and
effectively.
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However, the process is not without criticism. Some sectors argue that there are still gaps in
transparency. The need to strengthen the evaluation mechanisms to ensure the integrity of those
occupying such transcendent positions was also highlighted.

Key words: judge, constitutional guarantees, competitive procedure, constitutional courts.

Ilep6aniok O.B., bzosa JL.I. IIpouenypa nodopy cyaiais opraHiB KOHCTHTYHiHOI IOpUCAUKIIT
B Ykpaini Ta PymyHii: nopiBHsIIbHO-NIPaBOBHIi aHAaTi3.

BxasyeTbcs, MpOTITOM Yacy 1HCTUTYT OpPTaHIB KOHCTHTYIIHHOI FOPUCAMKINIT 3100yBaB BCe O1IBIINO-
ro 3HaYCHHS Ta momupeHHs. e BinOymocs BHACTIOK €BOJFOIIT BiJl KOHIEMIIT TPaBOBOT JACpKABH 10
MOJIeli KOHCTUTYLIHHOI Jep:kaBu mpaBa, ne KoOHCTHTYMist yTBEepauiacs sk HaiBHINA IMpaBoBa HOpMa
JICP>KABHOTO YCTPOIO.

Ipouenypa nobopy cynaie Koucruryuiitnoro Cymy — 1e mpouec, KUl peryireThesi KOPCTKUMHU
BUMOTaMH, BiH € KJIIFOUOBHUM €JIEMEHTOM Yy MiATPUMII HAIIOi JeMoKparii Ta moBard no KoHcTuTymii.
[Iporec Bimbopy cyanie KoncturymiitHoro Cyny Mae IpyHTyBaTUCS Ha MPUHIUIIAX TPO30POCTI, He3a-
JIKHOCTI Ta 00’ €KTHBHOCTI SIK CTOBITIB, IO CKJIQJAOTHCS 3 CYJIIB, SKi MatOTh YECHICTh Ta BIJJIAHICTb,
HEOOXITHI JIJIs 3aXUCTY JEMOKPATHYHUX IIHHOCTEH Ta OCHOBHUX mpaB. [Ipu popmMyBaHHI KOHCTUTYIIIH-
HOTO CYIly B&XJIMBO Y3TOJHUTH Ta 30aJaHCYBaTH JBI MOTSHIIIHHO MPOTHIICKHI MOTpeOH, a came: He3allex-
HICTh OpraHy KOHCTHTYIIMHOI FOPHCIMKINIT BiJl BTPYYaHHs OpPTraHiB JIep»KaBHOI By Ta 3a0€3MeYUTH
npodeciitHi cTaHIapTH i J0OPOYECHICTh CYIJII OPraHiB KOHCTUTYIIHHOT FOPUCIUKITIT.

Koncturynitinuii Cya Biiirpae 0CHOBOTIONOXKHY POJIb Y 3aXHUCTI MPaB TPOMAJISH 1 HATJISII 32 3aKOH-
HICTIO HOPMATHBHO-IIPABOBUX aKTiB. BakIMBICTH I[bOr0 OpraHy mpu3Beia A0 TOTO, IO OOpaHHs ioro
YJICHIB CTAJI0 MUTAHHSM CYCIUJIBHOTO IHTEepeCy, 3 aKIICHTOM Ha MPO30PiCTh Ta MPHIATHICTh KaHIUAATIB.

Iporec ouintoBaHHs KaHaunarie A0 Koncrutyuiiinoro Cyay BiJ3Ha4a€ThCs CKPYIYJIbO3HICTIO Ta
ctporictio. ETamu Big0oopy BKIOYAOTE OIS TpodeciiiHOi Kap’epH, OIIHKY JOCBiIY, 0cOOUCTY criBOe-
Ciy Ta omiHKy eTHkH. lleit 6araToBUMIpHHUI MiAXiJ CIPSIMOBaHUN Ha 3a0e3MeYeHHs TOro, 00 Ti, XTO
o0iitmMae i mocau, OyJIu MiATOTOBICHUMH, CTHYHUMH 0CO0aMH, BiJJIAHUMH 3aXUCTy KOHCTHTYLIHHUX
npuniumis. [{eif akieHT Ha KOMIIETEHTHOCTI Ta JIOCBi/li Ma€e BaXKJIMBE 3HAYCHHS JUUIs 3a0e3eUeHHsI TOrO,
o0 Ti, XTO 00iiMae 1i Mocaau, Malid 3AaTHICTh Ta 3HAHHS, HEOOX1IHI JUIsl HeyIepeKEHOTO Ta e(dek-
TUBHOTO TIyMa4yeHHs Ta 3aCTocyBaHHs KoHCTHTYMIT.

OnHak mporiec He 00XOAUTHCS 0e3 KPUTHUKH. J[esKi CEeKTOPH CTBEPKYIOTh, IO BCE II€ ICHYIOTh MPO-
rajuHu B mpo3opocti. Takox Oyio HAroJomeHo Ha HeoOXiAHOCTI MOCHJICHHS MEXaHi3MiB OLIIHIOBAHHS
JUTSl TapaHTyBaHHS JOOPOYECHOCTI THX, XTO 3aiiMaTuMe Taki TPAHCIIEHJCHTHI MOCaH.

KuouoBi cjioBa: cynjis, KOHCTUTYIIHHI rapaHTii, KOHKypCHA POy pa, KOHCTUTYIIIHHI CY/IH.

Urgency of the problem. Over the years, the figure of bodies of constitutional jurisdiction has gained
more and more popularity. This happened in connection with the transition from the legal state of Law
to the constitutional state of Law, where the figure of the Constitution took the position of the supreme
norm of the state. In the current context, we are in a constitutional legal state with two fundamental
features, the first of which is what has been said above and refers to the figure of the Constitution and its
supremacy. Another fundamental feature that is the subject of research in this article is the presence of
an autonomous body that is the guarantor of the Constitution, i.e., the Constitutional Court.

The article aims to study the procedure for selecting judges of constitutional jurisdiction in Ukraine
and Romania.

Degree of scientific research. The issue of the selection of judges of the Constitutional Court of
Ukraine was covered in the monitoring report on the results of the competitive selection for the position
of judge of the Constitutional Court of Ukraine under the new procedure as of November 28, 2024. The
competitive procedure for selecting judges by the legislation of Romania was covered in the works of
the following scientists: Zegrian A., Toader T., in the work «The Constitutional Court of Romaniay.

Summary of the primary materials of the study. Reforming the procedure for appointing judges
of the Constitutional Court of Ukraine is necessary not only to bring the Ukrainian model in line with
the rules and practices of European systems for the selection of judges of constitutional or supreme
courts, in particular Germany, Lithuania, Spain, the United States, or Estonia. This is because the judges
of the Constitutional Court of Ukraine face a significant, unique task of «protecting the Constitution
of Ukraine» in the face of possible encroachments by various authorities, including the legislature.
Constitutional «justice» cannot be improvised, and the apparent incompetence of judges can be reflected
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in the decisions of the body of constitutional jurisdiction, which must be based on solid argumentation
and a standard position of the Court within the time limits determined by the Law and the rules of
procedure [4].

By Article 101 of the Law of Ukraine «On the Constitutional Court of Ukraine», the selection of
candidates for the position of judge of the Constitutional Court is carried out on a competitive basis in
the manner established by this Law [5].

The selection of candidates for the position of judge of the Constitutional Court on a competitive
basis for persons appointed by the President of Ukraine is carried out by a competition commission
created by the President of Ukraine [5].

The composition of the competition commission formed by the President of Ukraine is formed
from among lawyers with a recognized level of competence who do not participate in the competitive
selection for the position of judge of the Constitutional Court [5].

The President of Ukraine approves the regulations on the competitive selection of candidates for the
position of judge of the Constitutional Court regarding persons appointed by the President of Ukraine
[5].

The preparation of the issue of consideration on a competitive basis of candidates for the position of
a judge of the Constitutional Court in the Verkhovna Rada of Ukraine is carried out by the Committee,
which is responsible for the issues of the legal status of the Constitutional Court of Ukraine (hereinafter
referred to as the Committee), in the manner determined by the Rules of Procedure of the Verkhovna
Rada of Ukraine, taking into account the provisions of this Law [5].

The Council of Judges of Ukraine prepares the issue of consideration of candidates for the position
of a judge of the Constitutional Court on a competitive basis by the Congress of Judges of Ukraine [5].

During the competitive selection, it is not allowed to participate and be involved in any form, citizens
of the state recognized by Law as an occupying state and/or an aggressor state about Ukraine, as well as
public associations founded by such persons [5].

During the competitive selection, the competition commission, the Committee, and the Council of
Judges of Ukraine comply with the requirements determined by the Law of Ukraine «On Ensuring Equal
Rights and Opportunities for Women and Men»[5].

The duration of the tender procedures varies. The process of studying and analyzing the candidates’
documents and conducting interviews with them should be no more than 4 months from the date of
receipt by the Advisory Group from the Commission, the Committee, and the Council of Judges of all
documents submitted by candidates for the position of judge of the Constitutional Court of Ukraine.
After the interviews, the assessment of candidates according to the relevant criterion should be carried
out within 15 days. On the other hand, the Law also allocates 15 days from the date of adoption of the
decision by the Advisory Group on the previous criterion to assess the level of competence in the field
of Law. The Law does not determine how long after all competitive procedures have been carried out by
the Advisory Group to form a general list of evaluated candidates and carry out their rating voting [2].

Analyzing the competitive procedures of the subjects of selection, there is a tendency to reduce the
number of persons who intend to take part in the competitive selection for the position of judge of the
Constitutional Court of Ukraine.

The Constitution of Romania devotes a separate title to the Constitutional Court (Chapter V — Articles
142—147, in their revised form), which includes provisions concerning: the role of the Court, its structure,
the term of office of its members, the ways of appointing judges and electing the President of the Court,
the conditions for holding the office of judge, incompatibility, independence and security of possession,
the jurisdiction of the Court and the consequences of the decisions it takes. Based on constitutional
reference texts, on May 18, 1992, the Parliament adopted Law No. 47/1992 on the organization and
functioning of the Constitutional Court [6].

Thus, the Constitutional Court of Romania consists of nine judges appointed for a nine-year term,
which cannot be extended. Three judges are appointed by the Chamber of Deputies, three by the Senate,
and three by the President of Romania. According to Article 143 of the Constitution, the following
conditions must be met for appointment as a member of the Constitutional Court: higher legal education,
high professional competence, and eighteen years of experience in legal activity or higher legal education.
The Constitution, as well as the Law on the Organization and Functioning of the Constitutional Court,
establishes important principles and guarantees of the independence and neutrality of the judges of the
Court in order for them to be able to implement the judgments objectively. The Court itself is, according
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to Law No. 47/1992, «independent of any other public authority» and is subject only to the Constitution
and the provisions of the Law on its organization and to the provisions of the Law on its organization
and to its functioning.

The jurisdiction of the Constitutional Court is established by the provisions of the Constitution
(Art. 146) and Law No. 47/1992. Thus, the Constitutional Court verifies the constitutionality of organic
or customary laws — before their promulgation (Article 146 (a), first part of the sentence) or after they
enter into force (Article 146 (d)) — treaties or other international agreements — before their ratification
by Parliament (Article 146 (b) of the Constitution and Article 24 of Law No. 47/1992) or after their
ratification (Article 146 (d) in conjunction with Article 147 (3) of the Constitution and Article 26 (3) of
Law No. 47/1992) —, Rules of Procedure of Parliament (Article 146 (c¢)), as well as government orders
(Article 146 (d)). About the procedure for amending the Constitution (including constitutional laws),
the Constitutional Court issues ex officio decisions on initiatives to amend the Constitution (Article
146 (a), second part of the sentence), as well as on constitutional laws after they have been adopted by
Parliament (Article 146 (1) of the Constitution in conjunction with Article 23 of Law No. 47/1992). In
addition to the powers to review the constitutionality of the above-mentioned acts, the Constitutional
Court of Romania issues decisions on legal conflicts of a constitutional nature between public authorities
(Article 146(e)); ensures compliance with the procedure for the election of the President of Romania
and confirms the results of the vote (Art. 146 (f)); establishes the existence of circumstances justifying
the provisional performance of the duties of the President of Romania and communicates its findings
to the Parliament and the Government (Article 146 (g)); provides advisory opinions on the proposal to
remove the President of Romania from office (Article 146 (h)); ensures compliance with the procedure
for organizing and conducting the referendum and confirms its results (Article 146 (i)); checks whether
the conditions for the implementation of legislative initiative by citizens are met (Art. 146 (j)); resolves
disputes concerning the constitutionality of a political party (Article 146 (k)); ensures the review of the
constitutionality of resolutions of the Plenary Assembly of the Chamber of Deputies, resolutions of the
Plenary Assembly of the Senate and resolutions of the Plenary Assembly of both Houses of Parliament
together (Article 146 (1) of the Constitution in conjunction with Article 27 of Law No. 47/1992).

Parliamentary groups, deputies, and senators can submit nominations to the Legal Committee. Each
candidate submits a «curriculum vitae» and documents proving that they meet the conditions stipulated
in the Constitution. The commission will hear nominations.

The report of the Legal Committee will concern, in a reasoned manner, all candidates, by Law
No. 47/1992 on the organization and functioning of the Constitutional Court (art. 5).

Judges of the Constitutional Court must have higher legal training, high professional competence,
and at least 18 years of legal experience or higher legal education.

The position of a judge of the Constitutional Court is incompatible with any other public or private
position, except for teaching positions in higher legal education (Articles 143 and 144 ofthe Constitution).

Each chamber of the Parliament appoints, on the proposal of the Permanent Bureau and based on the
recommendation of the Legal Committee, as a judge a person who received the vote of a majority of the
members present [3]. Parliamentary groups, deputies, and senators can submit nominations to the Legal
Committee. Each candidate submits a «curriculum vitae» and documents proving that they meet the
conditions stipulated in the Constitution. The Committee and the plenary session of the House will hear
nominations. The report of the Legal Commission will concern, in a reasoned manner, all candidates, by
Law No. 47/1992 on the organization and functioning of the Constitutional Court (art. 5).

According to Article 67 of the CCP Law, the powers of a judge of the Constitutional Court expire at
the end of the term for which he was appointed or in other situations such as resignation, loss of voting
rights, exclusion, death, etc.

Three months before the expiry of the term of office of each judge, the President of the Court shall
notify the President of the House of Parliament who appointed the judge or, as the case may be, the
President of Romania with a request to appoint another judge in his place; The appointment must be
made no later than one month before the expiration of the powers of the previous judge [1].

The President of the Constitutional Court shall be elected by secret ballot for 3 years by a majority
of judges’ votes within 5 days from the date of renewal of the Court’s work. The term of office of the
President may be extended. For the election of the President, each group of judges appointed by the
Chamber of Deputies, the Senate, and the President of Romania may nominate only one candidate. If no
candidate wins a majority of votes in the first round of voting, then the second round of voting is held
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between the first two candidates with the highest number of votes, if all candidates receive the same
number of votes. Presidential elections are held by the most senior judge [1].

Judges shall be independent in exercising their powers and unchanged during their term. After their
appointment, they take the oath of allegiance to the President of Romania and the Presidents of the two
Chambers of Parliament. From this time, the implementation of their mandate begins. The first Court
took this oath on June 6, 1992. The last swearing-in occurred on June 9 and 15, 2010, respectively.

The office of the Constitutional Court judge is incompatible with any other public or private office,
except for teaching positions in higher legal education. Judges are prohibited from belonging to
political parties. By Law, judges of the Court are required to perform their duties impartially and in
accordance with the Constitution and to refrain from any activity or manifestation contrary to their
office’s independence and dignity.

They enjoy immunity and cannot be held liable for their opinions and votes when adopting decisions.

Judges of the Court may not be arrested or sent to criminal proceedings except with the consent of the
Permanent Bureau of the Chamber that appointed them or of the President of Romania, as the case may
be. The President of the Constitutional Court is equated in rank with the President of the High Court of
Cassation and Judiciary, and the other judges are equated in rank with the Deputy President of the High
Court of Cassation and Judiciary.

The judges of the Court may not be arrested or sent to criminal proceedings except with the consent
of the Permanent Bureau of the chamber that appointed them, or of the President of Romania, as the case
may be. The President of the Constitutional Court is equated in rank to the President of the High Court
of Cassation and Judiciary, and the other judges to the Deputy President of the High Court of Cassation
and Judiciary.

Conclusions. In the process of integration, despite the constitutional rule of Law being the basic
model for building a European constitution, it has entered into crisis as a paradigm of the unitary
configuration of the rule of Law in pluralistic democracies. We are in a clear transition period, when the
European legal order is not yet original, and national legal systems are no longer so. In the process of
selecting judges of constitutional jurisdiction, it is important to take into account the following factors: the
independence of the judiciary from the executive and legislative powers; ensuring the representativeness
and inclusiveness of judges, especially about gender, status, ethnicity or origin; ensuring that judges are
of sufficient quality and qualified to exercise their powers. When forming a constitutional court, it is
important to reconcile and balance two potentially conflicting needs: the independence of the body of
constitutional jurisdiction from interference by state authorities and ensuring professional standards and
the integrity of the judges.

REFERENCES:

1. Legea nr. 47/1992 privind organizarea si functionarea Curtii Constitutionale. URL: https://
legislatie.just.ro/Public/DetaliiDocument/124149 [in Romanian].

2. Monitoring report on the results of the competitive selection for the position of judge of the
Constitutional Court of Ukraine under the new procedure as of November 28, 2024. URL: https://
pravo.org.ua/wp-content/uploads/2024/12/TSPPR_Monitoryngovyj-zvit-konkurs-na-posadu-
suddi-KSU.pdf [in Ukrainian].

3. Procedura de numire a judecatorilor Curtea Constitutionald a Roméaniei. URL: https://ziarulfaclia.
ro/procedura-de-numire-a-judecatorilor-curtea-constitutionala-a-romaniei [in Romanian].

4. Shcherbaniuk O.V., Bzova L.G. Reforming the Procedure for the Selection of Judges of the
Constitutional Court of Ukraine as a Condition of Integration into the European Union: Contextual
and Conceptual Considerations. Law of Ukraine. 2023. Ne 7. Pp. 12-23. [in Ukrainian].

5. The Law of Ukraine «On the Constitutional Court of Ukraine». Bulletin of the Verkhovna Rada
(VVR), 2017, No. 35, art. 376. URL: https://zakon.rada.gov.ua/laws/show/2136-19#Text [in
Ukrainian].

6. Zegrean A., Toader T. La Cour constitutionnelle de Roumanie. Les Nouveaux Cahiers du Conseil
constitutionnel — n° 38, janvier 2013. URL: https://www.conseil-constitutionnel.fr/nouveaux-
cahiers-du-conseil-constitutionnel/la-cour-constitutionnelle-de-roumanie [in French].

288



