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Kpumesuu O.B., KpuBonoc /I.B. AHaji3 kpuMiHaJbLHO-TPABOBUX aCNEKTIB Jeragizauii (Bigmu-
BaHHS) MaiiHa, 0/1ePsKAHOTI0 3JIOYMHHHUM HIJSIXOM, Ta BiAMe:KyBaHHA BiJ maxpaiictBa B pakypci ao-
CJIi/IKeHHSl KpUMiHAJBLHUX NPaBONOpYLIeHb Yy cdepi rocnoaapchbKoi AiAabLHOCTI Ta NPOTH BJIACHOCTI.

Jleramizamis (BiAMHUBaHHS) MaiiHa, OJIEPKAHOTO 3IIOYMHHHUM IUISXOM, B 3aKOHOJAaBCTBI YKpaiHi KBa-
nidikyeTtbes 3a ctartero 209 KpuminaiasHoro konekcy Ykpainu (KKY). BinnosigHo 10 HOpMU BKa3aHO1
CTaTTIi, Jierajizamis (BiAMUBaHHs) MaliHa MONATAE y BYMHECHHI NI, CIPSIMOBAaHUX Ha HAOyTTsI, BOJIOAIH-
HSI, BAKOPUCTAHHS, PO3MOPSAKCHHS MAWHOM, Y TOMY YHCJI 3IHCHEHHs (iHAHCOBOI oreparltii, BANHECH-
HS TIPAaBOYMHY 3 TaKMM MaiHOM, a00 mepeMinieHHs, 3MiHa Gpopmu (MmepeTBOPEHHS) TaKOTo MaitHa, abo
BUMHEHHSI J[i#l, CIPAMOBAaHUX Ha IPUXOBYBaHHsI, MACKYBaHHsI TOXO/)KEHHS TAKOr0 MaiiHa a00 BOJOMIHHS
HUM, [IpaBa Ha TaKe MaifiHoO, JuKepesa Horo MOXOMKeHHS, MiCI[e3HAXOKSHHS.

Jlesiki acmieKkTH 3amo0iraHHs Ta MPOTHIIT Jieraizalii TakoX BperyiboBaHi 3akoHOM Ykpainu «IIpo
3ano0iraHHs Ta MPOTHIO Jierali3alii (BiIMUBAHHIO) TOXOJIB, OJepKAHUX 3JTOYUNHHUM IUISIXOM, (QiHAH-
CYBaHHIO T€pOpU3My Ta (iHAHCYBAHHIO PO3MOBCIOMKEHHS 30p01 MAacOBOro 3HHIICHH». L[UM 3aKOHOM
3aKpIMJICHO OCHOBHI MPUHIUITH 3aMI00ITaHHS Ta MPOTHIIT Jierajizanii, 3acaau 3MiicHeHHs HIHAHCOBOTO
MOHITOPUHTY, Beprdikamii KJIi€HTiB cy0’€KTiB MEpBHHHOTO (PiIHAHCOBOT'O MOHITOPHHTY, OCHOBH MiXHa-
POIHOTO CIIBPOOITHUITBA ¥ cdepi 3anmo0iraHHs Ta IpoTU/il, 30kpeMa 3 ['pymoro 3 po3poOku ¢GiHaHCO-
BUX 3aXx0JliB 00poTh0H 3 BimmuBaHHsAM rpomieii (FATF), Komiterom excriepTiB Panu €Bpomnu 3 oliHKH
3aXO0JliB MPOTHUIIT BIIMHUBAaHHIO KOIITIB Ta (iHaHCyBaHHIO Tepopusmy (MONEY VAL), €sponeiicbkum
Coro3om, CBiTOBUM OaHKOM, MiKHApOJHUM BaJTIOTHUM (OHIAOM, ETMOHTCHKOI TPYHOIO MiApO3.iJiB
¢dinancoBux po3Bigok Ta Opranizaiieto O0’eqHannx Harriid.

TakoX BaXJIHBHM € Te, IO MPOTHAIS Jeranizamii (BiAMUBaHHIO) MaiHa, OJEPKAHOTO 3JIOYMHHUM
HLISXOM, € Iie O1JIbII aKTYaNIbHO A1 YKpaiHH B YMOBaX BOEHHOTO CTaHY, OCKIJIbKY 3JI04MHHI (hiHAHCO-
Bi IOTOKH MOXXYTh BUKOPHCTOBYBATHUCSI BOPOTOM IIPOTH IHTEPECIB HAIIOI Iep:KaBH NLIAXOM (piHAHCYBaH-
HS TEPOPHUCTHYHHX aKTiB, BEACHHS AUBEPCIHHOI Ta iHIIO MiApUBHOI MisuTbHOCTI. TOMY HaJBaXXJIMBOKO
3a/1a4€l0 BiJIMOBITHMX KOMIIETCHTHUX OpraHiB y cepi 3amobiranHs Ta MpoTH i1 Jieraiallii € cBoeyacHa
imeHTHdiKaIlis TAKMX HAIXOMKEHb 3 JDKEepen, Kl MOXKYTh OyTH MOB’sA3aHi 3 BOPOKUMH CTPYKTYpaMHu.

Oxpim TOro, B yMOBax (yHKI[IOHYBaHHs HAIIOl EeKOHOMIKH ITiJ{ 4aC BOEHHOTO CTaHy sl YKpaiHH €
BKpail BAXXJIMBOIO 30epeKeHHsI MIXKHAPOAHOT (iHAHCOBOI MiATPUMKH, YMOBAMH SKOI 4acTO € Po30ya0Ba
IHCTHTYIIH Ta MOCHJICHHS MEXaHi3MiB OOpOTHOU 3 BIAMHUBAHHSM 3JI0OYMHHUX JOXOJIB.
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BcTanorieHo, mio jeramizamis (BiAMUBaHHs) MaifHa, OJIEPKAHOTO 3JIOYMHHUM IILISIXOM, € OJHHUM 13
HaWIMONIUPEHININX EKOHOMIYHHX MTPABOMOPYIICHbB, IKHIA Y CBOIO Yepry Hece HeraTUBHI HACIIIKH K JUIS
HaIIOHAJIBHOT, TaK 1 JUII MI>KHApOIHOI EKOHOMIKH. 3a3Ha4eHe KpUMiHAIbHE MPABONIOPYIICHHS CIPSAMO-
BaHE Ha MPHUXOBYBaHHS JDKepeia MOXOMKEHHS MaifHa, sSKe IOB’A3aHe i3 BYIMHCHHIM 3JI0YHHY, 3 METOIO
HaJlaHHS HOMY BUTJISAY IPaBOMIpHOTO. B cBOrO 4epry maxpaiicTBo, K 1HIIMI BHJ €KOHOMIYHOTO Ipa-
BOITOPYIICHHS, Ma€ CXOXi 03HAKH, [0 MOXKE YCKIIAIHIOBATH X BiMEXKyBaHHS Ha MPAKTHUIl IPH KBaJi-
¢ikarnii meBHUX AiH.

VY 1i#i cTaTTi pO3NISIHYTO KPUMIHAIIBHO-TIPABOBI ACITEKTH MPABOMOPYIICHHS 3 JIeTai3amii (BiAMUBaH-
HsI) MaifHa, OIepKaHOTO 3JOYMHHUM IUISIXOM, BiIIOBITHO O HOPM 3aKOHOJABCTBA YKpalHH, a TaKOX
3MIMCHEHO TOPIBHAJIBHHUI aHaJi3 13 MPABOMOPYIICHHSAM Yy BUIJISAI IIaxpaiicTBa 3 METOO iMeHTH(IKamiT
CYTTEBUX BIIMIHHOCTEH MiX HUMHU.

ABTOpaMH CTaTTi JOCIIIKEHO, IO BKa3aHi KpUMiHaJbHI MPaBONOPYIICHHS PI3HATHCS 00’ €KTaMHu,
METOIO Ta MPABOBUMH HACIIJIKaAMH, a BipHE BIIMEXYyBaHHS 3a3HAYCHUX CKJIAJiB KPUMiHAJIBHUX MPaBO-
MOPYIIEHB € MIATPYHTSM JUIS MPaBHJIBHOT KBali(pikamii meBHUX JTiH.

Kpim Toro, 3po0ieHi BUCHOBKH PO Te, IO HETOYHA KBajiikalis MOXe MPU3BECTH O MOMHUIIOK Y
CYIOBIH TPAKTHIIi, IO B CBOIO YepPTy MOXE BIUIMHYTH Ha CIPaBEIJIUBICTh MOKapaHHSA. 30KpeMa, y BH-
nmaJikax, Kojdu oco0a, sKa BUMHMIIA IaxXpaiicTBO Ta 3aBOJIONIJIA TICBHUM MalHOM, a TIOTIM Jieraii3yBaja
OTPHUMaHI aKTHBH, Ma€ OyTH 3acymkeHa 3a oooma crtartsaMu (cT. 190 KK ta ct. 209 KK Ykpainu). Ognak
CIIiJT 3a3HAYHTH, 10 [Ie BUMArae IpPyHTOBHOTO JOKa3yBaHHS YMHUCITY Ta YiTKOTO BCTAHOBJICHHS ITOCIiT0B-
HOCTI 3JIOYMHHUX IiH.

KarouoBi cioBa: rocrionapcrka IisiIbHICTD, BIACHICTh, KpEMiHAJIBHE IPaBONOPYIICHHS, KpUMiHAIb-
Ha BIIMMOBIIAJIBHICTD, CY0’ €KT, MaliHO, AaXpalCcTBO, Jerai3amnii (BiAMUBaHHS ) MaiiHa, 0JIePKaHOTO 3JI0-
YUHHAM IUIIXOM, 00MaH, 3JI0BKUBAaHHS JOBIpOIO, IPEIMET.

Kryshevych O.V., Kryvonos D.V. Analysis of criminal-legal aspects of money laundering
obtained by crime and its distinction from fraud in the perspective of the study of criminal offenses
in the field of economic activity and against property.

The money laundering obtained by crime is qualified in the legislation of Ukraine under Article 209
of the Criminal Code of Ukraine (CCU). According to the provisions of the specified article, money
laundering consists in committing actions aimed at acquiring, possessing, using, disposing of property,
including performing a financial transaction, concluding a transaction with such property, or moving,
changing the form (transformation) of such property, or committing actions aimed at concealing, masking
the origin of such property or possession of it, the right to such property, its sources of origin, location.

Some aspects of preventing and countering legalization are also regulated by the Law of Ukraine
“On Preventing and Countering the Legalization (Laundering) of Proceeds from Crime, Financing of
Terrorism and Financing of the Proliferation of Weapons of Mass Destruction”. This law establishes the
basic principles of preventing and combating money laundering, the principles of financial monitoring,
verification of clients of primary financial monitoring entities, the basis of international cooperation in
the field of prevention and counteraction, in particular with the Financial Action Task Force (FATF),
the Committee of Experts of the Council of Europe on the Evaluation of Measures to Combat Money
Laundering and the Financing of Terrorism (MONEY VAL), the European Union, the World Bank, the
International Monetary Fund, the Egmont Group of Financial Intelligence Units, and the United Nations.

It is also important that combating the money laundering obtained through criminal means is even
more relevant for Ukraine under martial law, since criminal financial flows can be used by the enemy
against the interests of our state by financing terrorist acts, conducting sabotage and other subversive
activities.

Therefore, the most important task of the relevant competent authorities in the field of preventing and
countering legalization is the timely identification of such proceeds from sources that may be associated
with hostile structures. In addition, in the conditions of the functioning of our economy during martial
law, it is extremely important for Ukraine to maintain international financial support, the conditions
of which are often the development of institutions and strengthening mechanisms for combating the
laundering of criminal proceeds.

It has been established that the money laundering obtained through criminal means is one of the
most common economic offenses, which in turn has negative consequences for both the national and
international economies. This criminal offense is aimed at concealing the source of origin of property
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associated with the commission of a crime in order to give it the appearance of being legitimate. In
turn, fraud, as another type of economic offense, has similar characteristics, which may complicate their
distinction in practice when qualifying certain actions.

This article examines the criminal-legal aspects of the offense of money laundering obtained by
criminal means, in accordance with the norms of the legislation of Ukraine, and also carries out a
comparative analysis with the offense of fraud in order to identify significant differences between them.

The authors of the article have studied that the specified criminal offenses differ in objects, purpose
and legal consequences, and the correct delimitation of the specified components of criminal offenses is
the basis for the correct qualification of certain actions. In addition, conclusions are drawn that inaccurate
qualification can lead to errors in judicial practice, which in turn can affect the fairness of punishment.
In particular, in cases where a person who committed fraud and took possession of certain property, and
then legalized the assets obtained, should be convicted under both articles (Article 190 of the Criminal
Code and Article 209 of the Criminal Code of Ukraine). However, it should be noted that this requires
thorough proof of intent and a clear establishment of the sequence of criminal acts.

Key words: economic activity, property, criminal offense, criminal liability, subject, property, fraud,
money laundering obtained by criminal means, deception, breach of trust, subject.

I[MocTanoBka mpodaeMu. Y KpUMiHAJIbHO-TIPABOBIA MPAKTHUIII YaCTO BHHHKAIOTH TPYIHOII IIOI0
MPaBHIJIBHOI KBaNi(iKaiii MeBHUX JiH, SKi MICTATh O3HAKH 3aBOJIOJ(IHHSI Ta IMOAAIBIIOT0 BUKOPHUCTAHHS
MaifHa, 3100yToT0 3I0YHHHUM nursxoM. Cepell iHIIOTO, BiACYTHICTh TOCTAaTHIX HAyKOBHX Ipallb MIOA0
PO3MEKYBaHHS CKJIQJIB KPUMIHAIBHUX MPaBOMOPYIICHh Y BHINIAAI MaxpaicTBa Ta Jieraiizarii (Bimx-
MHBaHHS) 3JJOYUHHOTO MaifHa CTBOPIOE CYTTEBI MPOOJIIEMH SK Y TIPaBO3aCTOCOBHIN MisNIBHOCTI, TaK 1 B
3a0e3TeueHH] MPUHINITY HEBIJBOPOTHOCTI MOKapaHHs. TakKuM YWHOM, IS CTATTS IPHUCBSIUCHA MUTAHHIO
MpOoOJIEMaTHKH PO3MEKyBaHHS CKJIadiB BiIMUBAHHS MaifHa BiJ MIaxpaicTBa (3aBOJOMIHHS TyKUM Maii-
HOM a00 mpuAOaHHS MpaBa Ha MaHO IIJIIXOM 0OMaHy Yd 3JI0BKHBAaHHS JTOBIPOIO).

CraH ompamiBaHHS NPoO6aeMaTHKH. BUBUCHHIO PI3HHX AaCIEKTIiB Ii€i MpoOJeMaTHKH MPHUILIH-
nmu yBary Taki BueHi sk: L.I. bimoyc, I1.J]. binenuyk, 1.0. 3apuansk, O.0. ynopos, 1.C. Kynnenscoka,
B.B. Jlucenko, M. A. Iloropeuskuii, /I.B. Ctporaibs, M.I. XaBpontok, T.M. Tepruuenko, O.B. Xanin Ta iH.

Merta cTaTTi noJsrae y BCTAaHOBJICHHI CTaHy 1 MpoOJIeM Cy9acHOTO 3aKOHOAABCTBAa YKpaiHU IIONO
3’sICyBaHHS KPUMIHAIBHO-TIPABOBUX ACIIEKTIB MPHUTIATHEHHS O KPUMiHAIBHOI BIAMOBIAQIBHOCTI 3a Je-
ramsamnito (BiIMHUBaHHs) MaifHa, OJCPKAHOTO 3JIOYMHHUM IIJISIXOM, Ta BIIMEXKYBaHHS I[LOTO CKIAIY
KpUMIHaJBHOTO MPaBOIOPYIICHHS B MaxpaicTsa.

Buxisiax ocHoBHOT0 MaTepiaiay. O0’€KTHBHY CTOPOHY IIPABOMOPYIICHHS 3 BiAMUBAHHS 3JI0YHHHOTO
MaifHa BianmoBigHO A0 HOpMH 4. 1 ¢T. 209 KK VYkpainu cTaHOBIATH [ii, SIKIi B KpUMiHAIBHO-PABOBIH
JiTepaTypi MOAUISIOTh HA JIB1 TPYIIH.

Jlo mepmioi rpymnu MOXHa BiTHECTH Ti, SIKI BUNHSIOTHCS 3 MAWHOM, IIOJ0 SKOTO (akTUYHI 00CTaBUHU
CBIYATh MPO HOTO OJCpIKAHHS 3MOYMHHUM IULIXOM, a caMe: 1) HaOyTTs MaiiHa; 2) BOJOAIHHI MaifHOM;
3) BUKOpHCTaHHS MaiiHa; 4) pO3MOPSAIKEHHS MaHOM; 5) mepeMilleHHs MaiiHa; 6) 3miHa popmu (mepe-
TBOPEHHST) MaifHa.

[Ipu 11pOMY, BiMOBIHO A0 HOPMH aHAJi30BaHOI CTATTi, 3a3HA4YEHI BHIIE Ail 3 3IOYMHHUM MaHHOM
MOXXYTb BiIOyBaTHCS HUISXOM 3iHCHEHHS (DIHAHCOBUX ONepallid Ta BYUMHEHHS MPaBOYUHIB a00 BUCTY-
MaTH iIHCTPYMEHTOM TaKOTO HAOYTTsI, BOJIOAIHHS, BUKOPUCTAHHS, PO3IOPSIKCHHS, IEPEMIIIICHHS YU T1e-
PETBOpECHHS.

SIKIIo TOBOPUTH IPO 1HITY rpyny Aii, nependadennx Hopmoto cT. 209 KK Ykpainu, To 10 HUX MOKHA
BIZIHECTH JIil, Ki CIPSIMOBaHI Ha MPUXOBYBAHHS UM (Ta) MACKyBaHHS: 1) MOXOJKEHHS MakiHa; 2) BOJIO-
IiHHS MaifHOM; 3) IMpaBa Ha Take MaiHO; 4) JKepesa MOXOMKEHHS MaifHa; 5) Miclle3HaXOIKEHHS MaifHa.

HasiBHiCTh X04a Ou OnHi€T 3 HABEACHUX JIiil yTBOPIOE 00’ €EKTHBHY CTOPOHY Jierami3aiii (BiJMUBaHH)
1 KBaM(iKyeThCs K 3aKiHUCHE MPABOIOPYLICHHs. B mepmiomy BUMankKy MoBa e mpo (GopMamsHUi
CKJIaJ MPABOIOPYIICHHS, a Y APYTOMY — PO yCIUCHHH.

[Mixg HaOyTTSIM MaitHa, OJepKAHOTO B PE3YNIbTaTi BAMHEHHS OyIb-sIKOTO IHIIOTO 3JIOYMHHOTO JisTHHS,
Ta BOJIOMIHHSM HUM IMPOMOHYETHCS PO3YMITH BIAOBIIHO OACPKAHHS HOTO Y (haKTHYHE BOJIOIIHHS OCO-
6u abo nepebyBaHHA HOro y rocrnofapcbKoMy BilaHHI 3a HEJIHCHUMH MPaBOUYMHAMHU (IKMMH OJlepKaH-
HIO TaKMX KOIITIB UM MaitHa 200 BOJIOJIIHHIO HUMU HaJJaHO TPABOMIPHOTO BUTJISY 1 THM CaAMUM - HIOUTO
JIETaIbHOTO CTaTyCy bOMY MaiHy), TOOTO HAOyTTS 0CO00I0 IpaBa BIACHOCTI (BOJIOMIHHS) Ha TaKi KOII-
TH Y4 MalHO IPH YCBiJJOMJIGHHI HEO, 10 BOHU OAeprKaHi IHIIMMHU 0co0aMH 3J10YMHHUM LUTSIXOM [1].
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Bopnodac, MoBa Moke HTH SK PO BHUITAIKH BOJOAIHHS TaKMM MalHOM HOTO BIACHWUKOM, TakK i iH-
IIUMHU 0C00aMH, SKi OTPHUMYIOTh TaKy MOXIJIMBICTh B PE3YJIBTATI IEBHUX JOTOBIPHUX BITHOCHH (IOTOBIp
HaliMy, KOMicii, 30epiraHHsi, CXOBY).

[Ipu upomy, BiamoBigHO 10 akTyanbHOi HOpMHu cT. 209 KK Ykpainu, ocoda mae 3HaTH a00 MOBHHHA
Oylla 3HATH B CHJYy HasBHUX (aKTHYHMX OOCTABWH IPO BIAMOBIJTHE 3JIOYMHHE MOXO/DKCHHS MaiHa, 3
SIKUM BYMHSIOTHCS TEBHI Jii, CIPSMOBaHi Ha HOTO Jierali3allito (BiIMUBaHHS).

[lix BUKOpHCTAHHSAM 3JIOYMHHOTO MaifHa y PO3yMiHHI 3arajJbHONPHHHATUX HOPM, BapTO PO3YyMITH
CTIO’)KMBAaHHS KOPUCHHUX BJIACTHBOCTEH TAKOT'O MaiHa JJIS 3aJJ0BOJICHHs pi3HHX MoTped. Take maitHo Ta-
KOXX MOXe OyTH BHKOPHUCTaHE, cepell 1HIIOTO, ¥ TOCMOAAPChKii MisSIBHOCTI, B TOMY YHCII HiIMPUEM-
HULBKIN.

Bonnouac, BianoBigHo no nocranoBu [Inenymy BC Ykpainu, mij BUKOPUCTAHHSM MaifHa 3JI0YWH-
HOTO MOXOJKEHHS Y TOCMOAAPCHKIH AISUTBHOCTI CIiJl PO3YMITH X BUKOPUCTAHHS Y MPOIIECi JIEraJbHOTO
BUPOOHUIITBA MPOAYKIli{, BAKOHAHHS POOIT, HAJaHHS IMMOCIYT, TOPTiBIi Cy0’€KTaMH TOCHOJapIOBaHHS
(ManpUEMHUIITBA), 3aPEECTPOBAHUMU SK TaKi B YCTAHOBJICHOMY 3aKOHOM TOPSJIKY, a came: 1) Oyib-
sIKe 1HBECTYBaHHS 3a3HAYCHUX KOIITIB a00 IHIIOTO MaifHa y TOCIOMAapChKY HisNbHICTh (BHECEHHs iX
JI0 cTatyTHOro (hoHJy Takoro cy0’ekTa abo Oe30IuIaTHA mepenada WoMy, IHBECTYyBaHHS y CHIJIbHY roc-
MOJAPCHKY JisIIbHICTH TOMIO); 2) MPUAOAHHS 3a TaKi KOIITH CHPOBWHH, MPOAYKIIii, IHIIOTO MaiiHa JIs
BUKOPUCTAHHSI y TOCTIOAAPCHKIH JisIIbHOCTI; 3) BUKOPUCTAHHS TAKOTO MaiHa sK HamiBpaOpuKaTiB, CHU-
poBuHU Toto [1].

PosnmopskeHHs MaifHOM 3 03HaKaMU 3JI0YMHHOCTI, SIK OKPEMUH BUJ [iif 00’ €KTHBHOT CTOPOHH I[HOTO
KpPHMIHAJIBHOTO MPaBONOpYIIeHHs, BIiepiie Oyno BusHadeHo cT. 209 KK VYkpainu BepxoBHorw Pajoro
VYkpainu 06.12.2019 npu npuiiaarti 3akony Ykpainu Ne 361-1X, sxuii HaOyB unHHOCTI 28 kBiTHA 2020
POKY.

Ha mymxy HaykoBust [magkoBcskoro M.O., y BUITaIKy pO3MOPSIKEHHS MAHOM, OJIepyKaHUM 3JI0YHH-
HUM [UISIXOM, MOBA HJie Tpo (paKTUIHE BUYMHEHHS il 3 TAKUM MalfHOM 0€3 HasBHHUX Ul [[HOTO 3aKOHHIX
MiJCTaB, CIPSIMOBAaHUX Ha BU3HAYCHHS MOJAIBINOI IOPUAMYHOI JOJi MaiiHa (MOTO MpOomax, NapyBaHHsI,
OOMIH Ha iHIIIe MalfHO, y4acTh Y CTATYTHOMY KamiTaji IPUINIHOI 0COOH TOIO), CIIPSIMOBaHE Ha BBE-
IeHHS bOTO MaliHa B JIeTallbHUN 00ir. BomHoyac, po3nopsmkeHHs 3JI0YHHHAM MaifHOM IUISIXOM HOTO
3HHIIEHHS HE OXOIUTIOETHCS 00’ EKTHBHOIO CTOPOHOIO JOCIIIKYBAHOTO CKIIATy 3JI0YHHY, aJKe MeTa Jie-
rajizamii y Takui crocio He Moxke OyTH nocsarHyTa. [2, ¢. 251].

TakuM 4YUHOM, MOXKHA IMIICYMYyBaTH, O PO3MOPSHKCHHS MaitHoM, sike 10 28.04.2020 y po3yMiHHI
3aKOHOJaBCTBA OXOILTIOBANOCH JisSIMU 3 BHKOPHCTAaHHS MaiHa, II¢ MOXKJIUBICTh BH3HAYATH MONATBIIAN
(aKTHYHUH Ta IOPUAHYHUI cTaTyc MaiiHa, HAPUKIAA, Y BUISAII BiAIy>)KEHHsS Ha KOPHCTh iHIIO1 0CO0U.

[{omo MOHATTS 30iticHents (QIHaHCOB80I onepayii 3 MaiHoM, ONCPKAHUM 3JIOYHHHUM IUISIXOM, CIIiJ
3a3HAYMTH, 0 (PiHAHCOBA OTEpallis MOXe 3[IHCHIOBATUCS 3a JOTIOMOTOIO K Cy0’€KTa MEPBUHHOTO (iHAH-
COBOT'O MOHITOPHHTY, TaK i 3@ y4acTi Oy/b-SIKUX IHIIKX Cy0’ €KTiB TOCIONApOBaHHs. ToMy /I MaKCHMaJlb-
HOTO OXOIUJICHHSI BCiX BUJIIB (DIHAHCOBUX OTepallii HEOOX1JHO 3aJIeKHO BiJ iX 3MICTY 3BEPTATHUCS TAKOXK JI0
IHITMX HOPMATHBHO-TIPABOBHX aKTiB, [0 PENIAMEHTYIOTh MPABOBITHOCHHHM Y 11il cdepi [3, c. 478].

Jo Takux HOPMAaTHBHO-IIPABOBUX aKTiB 30KpeMa BiIHOCATHCS: 3akoHW Ykpainu «lIlpo ¢inaHCOBI
MOCIYTH Ta JepXKaBHE PEryJIIOBaHHS PHHKIB (PIHAHCOBUX Mociyr», «IIpo miHHI manepu Ta GOHAOBHI
puHOKY», «IIpo 30BHINTHLOEKOHOMIUHY JisIIbHICTBY, «[Ipo cTpaxyBaHH"», «IIpo OaHkM 1 OAHKIBCHKY Ii-
SUTBHICTEY» TOIIO.

[lo10 MOHATTS BUMHEHHS IPABOYHMHY 3 Mali HOM, OJCP>KaHUM 3JIOYMHHHUM IUIIXOM, BiITOBITHO 110
HOopM llmBinbHOTO KOIEKCy YKpaiHW, IiJl BUMHEHHSIM MPABOYUHY CIIJl pO3yMiTH HAOyTTs, 3MiHY a0o0
NPUITMHECHHS [IUBUTBHUX MpaB Ta 000B’s13KiB. BogHOYac, MpaBOYMHU MOXKYTh OYTH OJHOCTOPOHHIMH Ta
JIBO- 4K 0araToCTOPOHHIMHU (JJOTOBOPH).

[lin mepemimeHHs MaifHa, OJEPIKAHOTO 3IIOYMHHUM IMLIIXOM, IPOMOHYEMO PO3YMITH 3MiHY Mic-
[e3HaXOKEHHsI TaKOTO MaifHa, B TOMY YHCIi MOBa MOXKE WTH IPO MEPEMINICHHS KOIITIB MO OaHKiB-
CBKHX paxyHKaX. BomgHouac, mig 3MiHOI0 opMu (IepeTBOPEHHS) MaiHa CIIiA pO3yMITH 3MiHH (PaKTH4-
HUX BJIACTUBOCTEH IEBHOTO MaliHa MIIIXOM 3MiHU (POPMHU TAKOTO MaiHa.

Crin 3a3HAYMTH, IO Yy CAMOCTIHHI BUIU A 00’ €KTHBHOI CTOPOHH aHAJi30BAHOTO KPHUMIiHAIBEHOTO
MPaBOMOPYIICHHS, MEPEMIIICHHS Ta MEePETBOPEHHsS OyIW BHUIIJICHI TaKOX 13 NPUHHATTSIM BepxoBHOIO
Pamoro Yipainu 06.12.2019 3akony Ykpainu Ne 361-1X, sxuit HaOys unaHOCTI 28 kBiTHsI 2020 poKy.

[Mig gissMu, cIpsSIMOBaHMMHE HA MIPUXOBAHHS YU MaCKyBaHHS HE3aKOHHOTO ITOXOJKEHHsS MaiiHa, ofep-
YKAHOTO 3JIOYMHHUM ILJISTXOM, YU BOJIOJIHHS HUM, a TaK CaMO IPaB Ha HHOTO, KEpesia HOTO MOXOKCH-
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HS, MiCIIe3HaXOKCHHsI, IEPEMIIEHHS, CJIIT pO3yMITH OyJb-sKi 1ii 0coOM, CIIpsIMOBaHI Ha MAaCKyBaHHS
YU IIPUXOBYBAHHA (PAKTY 3TOYMHHOCTI IIOXOPKEHHS OIEP’KaHOTO MaifHa.

MoBa Moxe HTH Tpo 3MiHY IPaBOBOTO CTaTyCy 3JMOYMHHOTO aKTHBY HIUISIXOM IIiAPOOICHHS HOKY-
MEHTIB, 1[0 3aCBIIYYIOTH IPaBO BIACHOCTI, OTPUMaHHSA (IKTUBHUX JIOKYMEHTIB Ha OJepKaHHS MaifHa,
BYMHEHHS IIUBITLHO-TIPABOBUX yroJ (yaaBaHUX), OpOPMIICHHS MpaBa BIACHOCTI Ha TPeTixX (He MmoB’s3a-
HHUX 13 Cy0’€KTOM IPaBOMOPYIIECHHS) 0Ci0, B TOMY YHCII IOPUIHYHUX, 3aPEECTPOBAHUX 332 KOPJOHOM,
YKJIaJIeHHs] (PIKTUBHUX yTOJI, TOIIIO.

Kpim Toro BapTo 3BEpHYTH yBary Ha Te, III0 3a NIepeKoHaHHAM HaykoBIliB Jymoposa O.0. Ta Tepru-
yeHko T.M., KITFOYOBOKO O3HAKOIO BiIMHBAHHS € HASBHICTH OCOONMBOT METH — HaJlaHHS MPABOMIpHOTO
BUIVISIY BOJOMIHHIO, KOPHUCTYBAaHHIO a00 PO3MOPSKCHHIO MaHOM 3JO0YHHHOTO MOXOKeHHS. ToOTO,
Iii 0coOu MOBUHHI OyTH CIpsIMOBaHI HE MPOCTO Ha BUKOPUCTAHHS TAaKOTO MaifHa, a caMe Ha MPUXOBY-
BaHHS a00 MacKyBaHHS HOTO He3aKOHHOTO TMOXO/KEHHs [4, ¢. 148-149, 248].

O3HaueHUH MiIX1] Y3rOKYETHCS 3 EBPONECHCHKUMY CTAHIAPTAMH Ta MIXKHAPOJHUMHU TCHACHIIIMH Y
chepi mpoTHaiT BIIMUBAHHIO TOXOJIIB, OJICPIKAHUX 3JIOYMHHUM ILISXOM.

Bonnouac, HaykoBmi Jlymopo O.0. ta XaBpoHrok M.I. HaromomyTh, IO JUISl IHKPUMiHYBaHHS
cT. 209 KK 0co0i, sika He BYMHSATA TaK 3BAHOTO MPEIUKATHOTO JISHHS, JOCTATHHRO BCTAHOBICHOTO 3a
JOTIOMOT0I0 OyIb-IKMX 00’ €KTHBHHUX TaHUX YCBITOMIICHHS HEIO TOTO, IO BOHA BYMHSIE Mii 3 JOXOIaMU,
OJIep>KaHUMHU BHACIIJIOK BUNHEHHS CYCIUJIBHO HEOE3MEeUYHOTO MPOTUIIPABHOTO TiSIHHS, IO TIEpPeaIyBalio
ix neramszamii [5, ¢. 592].

Taxum 4rMHOM, MOXXHA BUIUIHTH OCHOBHI O3HAKH IIFOTO KPUMIHAIBHOTO MPAaBOIOPYIICHHS, Cepel
sKuX: 1) g1 MaloTh BUMHATHUCS 3 MAaHHOM, OACPKAHIM 3JIOYUHHIM IIITXOM, TOOTO, TaKke MaifHO Ma€ OyTH
OTpUMaHe BHACIHIJOK BUYMHEHHS OyIb-sSKOTO IHIIOTO 3JOYMHHOTO MiSHHS, HAIpPUKIAJ, KOPYMIiiHOTO,
MaHHOBOTO, TOPTiBJIi HAPKOTUKAMH, IAaXpalicTBa TOMIO; 2) BYNHEHHS il 3 0COOIMBOIO METOIO — Ha/TaH-
HSI TAaKOMY MaliHy BHUIIISATY JETAIBHOTO, TA TaKi il MOXKYTh HOJATATH Y NEPEMIlIeHH]I KOMITIB 3 BUKO-
pUCTaHHSIM OaHKIBCHKHMX PaxXyHKIB, KYITBJII HEPYXOMOCTI, YKJIaJIeHHI (pIKTUBHUX yroJ Tomo; 3) ocoba
ycBimomitioe (a00 TOBHHHA Oyiia YCBiOMIIIOBATH) T€, IO TaKi Ail BAMHSIOTHCS 3 MAifHOM HE3aKOHHOTO
MTOXO/I>KCHHS.

[I{o crocyeThcs maxpaiicTsa, To BianosigHo a0 ctarTi 190 KK Ykpainu, BkazaHi Jii BU3HAYAIOTHCS
SIK 3aBOJIOAIHHS UYXXUM MaifHOM a0o mpuA0aHHS IpaBa Ha MalHO MUITXOM OOMaHY YU 3JIOB)KHBAHHS
noBipoto. OCHOBHHMH €JIEMEHTaMU IaxpaiicTBa € 00MaH ab0 3JII0BKHBAHHS JOBIPOIO: 3TOBMHCHHK BBO-
JIUTh )KEPTBY B OMaHy, BUKOPUCTOBYIOUH HENpaBAuBYy iHopMallito yu MaHinyasamii. MeToro Takux mii
€ 3aBOJIOJIHHA MaiiHOM. Ha BigMiHy BiJa Jjerai3amii, maxpaicTBO CIpsMOBaHE caMe Ha OTPUMaHHS
MaifiHa, a He Ha IPUXOBYBAaHHS HOTO MOXO/KeHHs. BogHowac, XapakTepHUM ISl HHOTO KPUMiHATHHOTO
MPABOMOPYIICHHS € HASBHICTh MPSIMOi IIKOAH MOTEPIIIOMY, OCKUIBKH MaXpaiCcTBO 3aBKIU epeadadae
3aBJaHHS MaTepiajdbHOT NIKOIU KOHKPETHIH 0c001 9 rpymi ocil.

HayxkoBens €menbsiHoB M.B. y ¢Boix poboTax migHiMae mpoOieMaTiky 00’ €KTUBHOT CTOPOHH IlIax-
paiicTBa 3 OISy Ha {1 KIIFOYOB1 O3HAKH Ta 0cOoONMHMBOCTI. 30KpeMa, €EMenbstHoB M.B. po3risgae akTuBHI
Ta macuBHi GopMu 0OMaHy sIK crioco0y BUMHEHHs IaXpalicTBa. AKTHBHHHA PO3TIAIAETHCS B KOHTEKCTI
MOBIJOMJICHHS HETIPABIMBUX BiIOMOCTEH a00 BUMHEHHS [il, 110 BBOISATH MOTEPIILIOTO B OMaHy, TaCHUB-
HHUHA — y CBIZIOMOMY 3aMOBYYBaHHI Ba)XJIMBHX OOCTaBHH, MOBIJOMJICHHS MpPO SKi Oy10 00OB’I3KOBHM,
a 3IOBKUBaHHS OBIPOIO PO3MIAAETHCA K OKpema (popma oomany. OOOB’SI3KOBHM HACIIIKOM TaKHX
Nl € 100poBiIbHA Tepenaya MallHa TOTEePIINM, SIKHi TiepeOyBae B OMaHi 1010 MPaBOMIpHOCTI Takol
nepenadi. [6, c. 185-187].

BuBuaroun mpobieMaTuKy mpeaMeTy maxpaicTBa, HaykoBelb Mycienko O.JI. HABOOUTH po3ayMHU
po Te, Mo 0coba, siKka BUMHSIE MIaXpaicTBO, HAOyBae MPaBO Ha MAHHO CBiTOMO HE3aKOHHHM IIIJISTXOM.
[pu upomy ocoba, mo Halylla IpaBo HA MaHO TaKUM YHHOM, Ha TYMKY HayKOBIIS, FOPHIUYHO BiIac-
HUKOM MaiiHa He ctae. He MoxxHa mpuadaTtu mpaBo BIACHOCTI 3JIOYMHHUM MLISIXOM, aJKE BIACHUKOM
MOJKHA CTAaTH JIUIIE 3 ITiICTaB, 3a3HAYCHUX Y UBUIFHOMY 3aKOHOAABCTBI YKpainu [7, c. 73].

BucaoBku. IligBoasunm migcyMOK BUINE BHKIIAJCHOTO, 3BEPHEMO yBary Ha Te, IO IMIAXPaicTBO i
Jeramizamis (BiIMUBaHHS) MaifHa, OlEepKaHOTO 3JMOYMHHHUM IJIIXOM, II€ Pi3HI KPUMIiHAIBHI IPaBOIO-
pYILIEHHS, X04a i MalOTh CIIIbHI 03HAKH. BUMHEHHs Aii, CHPSIMOBaHUX HA JICTali3amito (BiIMHBAHHS)
OB’ s13aHi 3 MPUXOBYBAHHAM JKepeiia He3aKOHHOTO IMOXO/PKEHHSI MaiHa, TOJI AK IIaxpaicTBo nependa-
gae oOMaH 3 METO 3aBOJIOMIHHS IIEBHUM MaiiHOM. OueBHIHO, 10 00MBA MPABOMOPYIICHHS € HElpa-
BOMIpHUMH Ji5IMH, AKi 3aBJAIOTh IIKOAM CYCHUIbHUM iHTepecaM. OTke, OCHOBHHMM acleKT BiAMiIHHOCTI
MIiX JieTaiizalliero (BiIMUBaHHSIM) MaiiHa, OJeP>KaHOTO 3JIOYMHHHUM IUISIXOM, Ta MaXpaliCTBOM, CKJIaJae
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Te, 10 JisTHHSI 3 Jierali3alii nmepeaoadae NIpUXOBYBaHHS HE3aKOHHOTO TTOXO/PKCHHS MaiiHa IIIIXOM HOTO
TepeBEICHHS B JICTAIBHUM 00IT, a IIaxpaicTBoO — 11e 0OMaH 3 METOI0 3aBOJIOIHHS TYKUM MaHOM.

Crizl 3BEpHYTH yBary TakoX Ha O3HAKH IPEIMETIB ITUX KPUMiIHAIBHHUX MPaBONOPYIICHb, OCKITBKU
JIerajizalis CTOCYEThCSA MaiHa, MONEePEeTHBO OTPUMAHOTO B PE3YJIBTATI BUMHEHHS OYIb-SIKOTO 1HIIOTO
3JI0YHHY, a MaxpalicTBO MOXke OYTH OIHUM 3 BHJIB MPABOMOPYIIECHb, CIPIMOBAHNX Ha HE3aKOHHE OTPH-
MaHHsI MaiftHa. Hanmpukian, npu serainizamii ocoda monepeaHbo OTPUMYE KOIITH BiJl 3MTOYMHHOT JisTh-
HOCTI Ta iHBeCTy€ iX B o(imiiiHuid Oi3HeC JUIsl MPUXOBYBAHHS 1X 3IOYMHHOIO TIOXO/KECHHS, a MMPH Iax-
paiicTBi 0co6a 0OMaHIOE 1HIIOTO, OOIIIOYH BEJIMKI BUTOIH, 00 OTPUMATH BiJI HHOTO TPOIIi a00 MaifHO.

Jleramizamisi (BiZIMHUBaHHS) MaifHa, OJEP)KAHOTO 3JIOYMHHHUM IIJISIXOM, 1 MIaXpalCTBO € OKPEMUMU
KpHMIHAJLHUMH MPABOMOPYIIEHHAMH 32 KpuMiHaTbHUM KOZCKCOM YKpaiHd. | OCHOBHUI aKIICHT, SKUI
noTpedye yBaru, Iie Te, [0 Jeraiisaiis nependadyae MPUXOBYBaHHS HE3aKOHHOTO MOXO/DKCHHS Maii-
Ha, O/IEPKaHOTO BiJ 3JIOYMHHOTO TisTHHS, B TOMY YHCJi TaKOTO SIK MIaXpaiCTBO, a MIaxpaiicTBO B CBOIO
Yepry CIpsMOBaHE Ha 3aBOJOMIHHS MaifHOM depe3 oOMaH YM 3JIOBKMBaHHS MOBipor0. TaKMM YHUHOM,
BiZIMEKYBaHHS IIUX MPABOMOPYIIEHb MOXKE OYTH CKIIATHUM Yepe3 HMOBIPHY MOCTIOBHICTD I, HANIPH-
KJIaJ] BYNHEHHS IIaxpaiicTBa y SKOCTI TaK 3BaHOTO MPEIUKATHOTO IisSTHHS Ta BUKOHAHHS MMONAJBIINX i,
CIIPSIMOBaHUX Ha JeTali3amiro (BiIMUBaHH) TAKOTO MalHa.
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