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®OPMU CYAOBOIO KOHTPOJTIO 3AKOHHOCTI MPUUHATUX PILLEHDb
cnigynmm cyaasamu, AKi HE NIQNArAloTb OCKAPXXEHHIO

BiTywuHcbka O. O,

acnipaHmka kaghedpu KpumiHanbHO20 fpasa ma rnpoyecy
XMmernbHUUbKO20 yHIgepcumemy ynpassiHHsa ma npaea
imeHi JleoHiOa KO3bko8a

Birymuncbka O.0. ®opMu cy10BOro KOHTPOJII0 3aKOHHOCTI MPUAHATHX pillleHb CJiTYUMU Cya-
JASIMH, SIKi He MiAJAralTh 0CKapKeHHIO.

VY cTarTi po3rIAAA0THCS MUTAHHS BCTAHOBICHHS (POPM CYIOBOTO KOHTPOIIIO 3aKOHHOCTI IPHHHATHX
pIIEHb CIITYUMHU CYISIMU, K1 HE MiIATAI0Th 0CKapKEeHHIO.

ABTOpKa 3a3Hayvae, Mo 0COOINBOI 3HAYUMMOCTI HAOYBAIOTh JOCIIPKSHHS CKIaAHUX 1 MaJlO BPETYJIbO-
BaHUX (OPM KPUMIHAIBHOTO IPOBAIKEHHS, aJKe Uepe3 HayKOBE MEPEOCMHUCICHHS TaKuX GOopM MOKHA
IOCSTTH PEarbHOTO Ti€BOTO PE3yIbTaTy IS MPaBHIBHOTO IIPAaBO3aCTOCYBAaHHS, a, BIAIOBITHO, MOCST-
HEHHS 3aBJaHb KPUMIHAIBHOTO MPOBAKECHHS Ta i CIIPaBeIIMBOCTI KPUMIHATIBHOTO TIPOIIECY 3arajioM.
3 1i€0 METOK aBTOPKOIO HABOIATHCS (iIocO(ChKI MiAXOMU 0 BU3HAYCHHS TOHSTH 3MICT Ta (opma,
JOCITIDKYIOTBCS TIXOIM HAYKOBIIIB 11010 PO3YMIHHS MOHSATTS KPHUMiHAIBHOT IpoIecyalbHOi popmHu.

ABTOpKa BHU3HAYae, 110 THUIIOBUM JJIs MiJIXOMAIB JIO BU3HAUYCHHS KPHMIHAJILHOI MpolecyaibHol Gop-
MH € Te, 110 BOHU 3MIiCTOM (pOpMH BH3HAYAIOTh il (iSUIBHICTH, MPOIEAYPH TOIIO), SIKi YPETyJIbOBaH1
HOpPMaMH KPUMIHAIIBLHOTO TIpoliecyalibHOro npasa. CaMe Tak, Ha HAMBUIIIOMY PiBHI y3arajibHEHHs, Gop-
MYITIOETHCS 3MICT KPUMIHAIIBHOT IpoliecyaibHol GOpMH 1 BOHA PO3MIIAIAETHCS K MIEBHA MOCTIHHICTD Y
pasi BiICYTHOCTI 3MiHH 11 3MiCTY.

VY cTarTi GOpMH CYTOBOTO KOHTPOJIO 3aKOHHOCTI MPHHHATUX PIillIeHb CIITUAMH CYIJISIMU, SKi HE
M JIATAI0Th OCKAPKEHHIO, BU3HAYCHO SIK T1OpuaHUi (popmaii3M, OCKITBKU (opMa CyI0BOT0 KOHTPOJFO
3aKOHHOCTI 32 TAKWMH PIMICHHSIMH € 3MIITyBaHHSM BKa3iBKH Ha TaKy MOXJIMBICTh OCKap>KCHHSI, BOJHO-
yac 0e3 BU3HAYCHHS YITKUX (opM pearizailii, a 1HKOJX 1 0e3 BKa3iBKH Ha pe3ysbTaT Takoi peaizarii.
A TaKoX CTBEPIKYETHCS, IO Ha CHOTOMHI iCHYE 2 GOPMH CYIOBOTO KOHTPOIIO 3aKOHHOCTI MPUITHATHX
pIIICHD CNITYUME CYAISIMH, SIKi HE MiUIATal0Th OCKAPKCHHIO: 1) KOHTPOIh y HOPSAKY IepeadaueHoMy
4. 3 c1. 309 KpuMiHaipHOTO MPOIECyalbHOTO KOJIEKCY YKpaiHu; 2) KOHTPOJb y pa3i MOCTaHOBJICHHS
CIITYUM CYIICIO YXBaJH, 0 He ependadeHa KpuMiHaIBHOTO IPOIECyalbHOTO KOIEKCY YKpaiHH.

Taxox aBTOpKOIO 3a3Ha4YeHO, IO e audepeHnifoBani GopMu KPUMiHATHHOTO MPOBAIKEHHS Y Me-
Kax ofHiel Horo 3aranbHOI GopMHU. A 1X 3MICT HaNpaBJICHWI Ha pealizaliio IpaB yYaCHUKIB KpHMi-
HAJHHOTO MPOBAKCHHS IIITXOM BUWHEHHS MPOLECYANbHHX il 3 METOI0 OTPHMaHHS IPOLECYaTbHOTO
pesynbrary. Ha crBopeHHs Takoi hopMy BILTHHYB PO3BHTOK ii 3MICTY: yAOCKOHAJICHHS peajlizamii cTaH-
JIapTy IOCTYITY JO IPaBOCYIAs Y HAI[IOHAIEHOMY KPUMIHATBHOMY CYIOYHMHCTBI.

KarouoBi ci1oBa: cynoBuil KOHTPOJB, CAIAYAN Cynas, GopMHu KPUMiHATHHOTO IPOIIECY, OCKapKEHHS,
CYZIOBE PIIlICHHS, 3aKOHHICTh.

Vitushynska O.0O. Forms of judicial control over the legality of decisions made by investigating
judges that are not subject to appeal.

The article deals with the issues of establishing the forms of judicial control over the legality of
decisions made by investigating judges which are not subject to appeal.

The author notes that the research of complex and poorly regulated forms of criminal proceedings
is of particular importance, since through scientific rethinking of such forms, it is possible to achieve
a real effective result for the correct application of law, and, accordingly, to achieve the objectives of
criminal proceedings and the fairness of criminal procedure in general. To this purpose, the author
provides philosophical approaches to the definition of the concepts of content and form, and examines
the approaches of scholars to understanding the concept of criminal procedural form.
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The author determines that it is typical for the approaches to define the criminal procedural form that
they define the actions (activities, procedures, etc.) regulated by the rules of criminal procedure law as
the content of the form. This is how, at the highest level of generalization, the content of the criminal
procedural form is formulated and it is considered as a certain constancy in the absence of changes in
its content.

The article defines the forms of judicial control over the legality of decisions made by investigating
judges which are not subject to appeal as a hybrid formalism as the form of judicial control over the
legality of such decisions is a mixture of indications of such a possibility of appeal, while not defining
clear forms of implementation, and sometimes without indicating the result of such implementation.
It is also argued that today there are 2 forms of judicial control over the legality of decisions made
by investigating judges which are not subject to appeal: 1) control in accordance with the procedure
provided for in Part 3 of Article 309 of the Criminal Procedure Code of Ukraine; 2) control in case of a
ruling by an investigating judge which is not provided for by the Criminal Procedure Code of Ukraine.

The author also notes that these are differentiated forms of criminal proceedings within the same
general form. And their content is aimed at exercising the rights of participants in criminal proceedings
by performing procedural actions in order to obtain a procedural result. The creation of this form was
influenced by the development of its content: improving the implementation of the standard of access to
justice in national criminal proceedings.

Key words: judicial control, investigating judge, forms of criminal procedure, appeal, court decision,
legality.

I[MocTanoBka npodaemu. Sk 3a3HaunB B. M. Tpodumenko, MOHATTSA IpolnecyaibHOi (OopMH Halle-
XUTHh M0 (QyHIaMEHTAJIbHUX y KPUMiHAJBHIN MpolecyaidbHil Teopii, sKe, He3BaKAalOUH Ha BHUHSITKO-
By pOJIb Ta 3HAUCHHS B IOPUIUYHOMY IIPOIECi, 3aJUIIAE€THCA HEAOCTATHRO PO3POOICHUM SK Ha PiBHI
JOOKTPHHU, TaK i 3aKOHONABYOTO 3akpirmieHHsA. KpiM TOro, mMUTaHH:, 0 HaJleXaTh O MPOIeCcyalbHOI
¢dbopMu, TpaAHLiIHHO MAIOTh TUCKYCIiitHUI Xapakrep. Lle MOSCHIOETBCS THM, IO MOCTIIKEHHS Pi3HHX
ACIEKTIB TOPSAJKY 31HCHEHHS KPHUMIHAJILHOTO MPOBA/HKCHHS TaK UM 1HAKIIIE OB’ A3aHE 13 JIOCIIiKeH-
HSM TIpoliecyalibHOT ¢hopmu 1 1i fudepeHIiiamniero, mo o0yMOBICHO 3HAYYIIICTIO Ta PYHIAMEHTAIBHIM
XapaKTepoM IIUX MOHSTH JJIs IpollecyalnbHoi Hayku [ 1, ¢. 154-155].

[TocriitHa mepeolliHKa HayKOBUX MONISIIB, BIMOBITHO 10 peajlii HOpPMOTBOPYOCTI Ta MPaBO3acTOCY-
BaHHJ, € HCOOXITHUM BEKTOPOM JUIsI YO0 CKOHAJIICHHS BUCHHS PO IPOIecyanbHi GopMu Ta 6e33anepedHo
Mae 3BOPOTHIN AlajJeKTUYHUHN 3B A30K 13 MPaKTHKOW. OCOOIUBOT 3HAYMMOCTI HaOYBatOTh J1OCIIHKCHHS
CKJIIQJHHX 1 MaJIO BPET'yIbOBaHUX (HOPM KPHMIHAIEHOTO MPOBAKCHHS, aJKE Yepe3 HayKOBE MEPEOCMHUC-
JeHHS TaKux (OpM MOKHA JOCSTTH PEANBHOTO IIE€BOTO PE3yIAbTAaTy IS MPaBIIIBHOTO MPaBO3acTOCY-
BaHHJ, a, BIAIOBIAHO, JOCATHEHHS 3aBJaHb KPUMIHAIBHOTO IPOBAIKEHHS Ta i CIIpaBeNIMBOCTI KPUMi-
HaJBHOTO MPOLIECY 3araioM.

CtaH onpanoBanHs mpodaemMaTuku. JocmimkeHas GopMu KpUMiHAIBFHOTO MPOBAKEHHS Ta HOTO
mudepennianii 3Haxoqumo y npamsx [LI1. Biacosoi, C.I. Bonkorpy6a, 1.B. I'moBrok, O.M. Jlydenrox,
0O.B. Kamninoi, C.A. Kpymuucbkoro, O.I1. Kyuunncekoi, JI.M. Jlo6oiika, 1.B. O6oponosoi, /I.B. Cimo-
voBuy, [.K. Terepsarauk, B.M. Tpopumenka, F0.B. Lluranrok Ta 6araThox iHIINX HayKoBLiB. OqHAK,
JOCTIHDKCHHST ()OpPM CYIOBOTO KOHTPOJIO 3aKOHHOCTI MPUUHSATTS PIlIeHb CIIAYMMH CYIIAMH, SKi He
MiUISITal0Th 0CKAaP KeHHIO 3aHINIIIOCH 11032 YBAror HAyKOBIIIB.

ToMy MeTOI0 HOCHiIKEHHSI € BCTAHOBICHHS (JOPM CYITOBOTO KOHTPOIIO 3aKOHHOCTI IPUHHATUX Pi-
[ICHb CIITYAMH CYIISIMH, SKi HE MIATAI0Th OCKapKEHHIO.

Buknan ocHoBHOro marepiaay. Ha Hamry nymKy, ZOocCHimKeHHS mpoOiieM (opM CYIOBOTO KOHTPOIIO
3aKOHHOCTI MPUHHATHX PILICHb CIITYUMH CYJJISIMH, K1 HE MiJUIAraloTh OCKapKEHHI0, HEOOXiTHO pO3MOYaTH
3 OCHOB JIaJICKTHKH, TOCIIIUBIIN PO3YMiHHS CITIBBIIHONICHHS IIOHATH 3MIiCTy Ta ()OPMU SIK HEPO3ALIHHUX.

ByTTst B CBITi HpPOSBISIETECS B TOMY, IO KOXKHUI 00’€KT B HHOMY SIKHMOCH YHHOM O(OpMIICHUH,
CTPYKTYpHO OpraHi30BaHUM, 3MiCTOBHUI. 3MICT Ta popma HeCyTh iHPOPMAIIiIO PO BHYTPIIIHIO Ta 30B-
HIITHIO XapaKTEePUCTUKY 00’ €KTy. 3MICT — I HacaMIepe]] CYKyIHICTh CJIEMEHTIB, 3B’ 3KiB, BiIHOIICHb,
IO YTBOPIOIOTH JaHUU MpeaMeT, siBUILE, ponec. [1ix GdopMoro citil po3yMiTH opraHi3aiiio 3MiCTy, CIIO-
ci0 3B’A3Ky YaCTHH, €JIEMEHTIB, SKi CKJIaJat0Th JaHUH MPEIMET, BHINE, a TAKOX CIOCIO X iICHYBaHHS.
Le 30BHINIHE BHSBICHHS 3MicTy. 3MICT Ta (popMa iCHYIOTh B €IHOCTI Ta B CTaHI B3a€EMHOI 00yMOBIIe-
HocTi. Lle o3Hauae, mo 3Mmict motpedye cBoei popmu, ane Gopma — 1ie He TKUUCh JOJATOK 110 3MICTY, a,
HepIl 3a Bce, crnocib Horo icHyBaHHs Ta mposBy [2, c. 176].
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Hayxkosui O.0. PemretoB ta 3.B. CTeXK0 BH3HAYAIOTH, 1[0 il 3MICTOM PO3YMIIOTh €IHICTh BCiX B3a-
€MOJIIFOUMX €IIEMEHTIB JaHOi MaTepianbHOI cucTeMu. @opma — 1ie MPUHIIMIT OpTaHi3allii, BIOPSIKOBaHO-
CTI TOTO YM 1HIIIOTO 3MiCcTy. BU3HauaIbHO CTOPOHOIO 3MICTY € HOTO 3MIHHICTB, @ HOPMU — IOCTIHHICTD,
ToMy (popma € OUIBIIT KOHCEPBATHBHO; BOHA HA TTOYATKOBOMY €Talli pO3BUTKY 00’ €KTa BiMIOBIIA€E 3Mi-
CTy, a TOTIM CIOBUJILHIOE HOTO PO3BHTOK. B KiHII KiHIIIB 3MICT pylHYy€e QopMmy, ajie IpU I[bOMY MiHS-
€TBCA 1 caM, 3HUIIYIOYH Bech 00’ €KT [3, ¢. 159]. ®opmu, yepe3 AKi MUCTUTHCS 3MICT, HE HAKIaAal0ThCs
Ha HHOTO 330BHI, BUMararodu Horo ¢Qikcamii sk cTaTH4HOI, aOCTPaKTHOI CaMOIJCHTUYHOCTI, a pajie
BUILIMBAIOTH 13 CaMOTO 3MicTy; opMH a00 BU3HAUYCHHS, SKUX BiH 3a3Ha€, caMi HaJal0Th HOMY HOBOTO
3micty [4, c. 2].

B V.B. Xamap 3a3HaueHO, 110 MiJCYMKOBE PO3yMiHHS BiTHONIECHHS MiX (OpPMOIO 1 3MiCTOM MOXKHA
3BECTH JI0 TAKUX MOJIOKEHB: 1. BilHOIIEHHS MiX KaTeropisiMu 3MicT i ¢popMa (iKcye mporec po3ropTaH-
HS CYTIIEPEYHOCTEH Y IPoIIeCi pO3BUTKY. 2. Y BIIHONIEHH]I MiXK IIMMH KaTerOpisiMU B 3TOPHYTOMY BUIJISIL
BUPAKEHO 3aKOH €IHOCTI W 00opoThOM mpoTuiexkHocTeil. 3. [louaTTs 3mict 1 popma HaOyBarmOTh KaTe-
ropiallbHOTO CTaTyCy TUIBKH B pasi, KOJM OOWJBI I KAaTeropil BUKOPUCTOBYIOTh JIJIs aHAJI3y PO3BUTKY
00’€eKTa 3 MOMJISAY BpaxXyBaHHS BUHUKHEHHS Ta MPOTIKaHHSA BHYTPINIHIX MPOIIECIB Y HhOMY, BpaXyBaHHS
3MiH BHYTPIIIHBOI (popMH. BiAMOBIAHO 1O BOTO, 3MICT 1 GOPMY TIyMadarh K JBI IPOTUICKHO CIIPS-
MOBaHI CTOPOHHU €JUHOTO Tporecy. 4. OcoOMUBICTIO BIJHOIICHHS MiX 3MicTOM 1 (hopMoOrO € Te, mo 1
(dhopmy, 1 3MICT MOXKHA TIYMAYUTH SIK OKPEMi SIBUIIA, B KOXKHOMY 3 SKHX TaKOX MOKHA BHOKPEMHTH iXHIO
¢dbopmy 1 3micT. 5. Ilim yac po3BUTKY aKTHBHUM, IOYATKOBO 3MIHIOBAHWM YHWHHHKOM € 3MicT. dopma,
3QJIMINAI0YUCh HE3MIHHOIO, rajlbMy€ 3MiHIOBaHHS 3MicTy. Konu 3MiHa 3MiCTy CTaHe iCTOTHOIO, ITPU3BE-
Iie 10 3HAYHOTO 3aTrOCTPEHHS MiXK HOBHUM 3MICTOM i cTaporo (OpMOI0, BHACTIZOK YOTO TBOPHUTHCS HOBA
¢dbopma, BiamoBigHa 3MmicTy. OTKE, CYNEepEeYHICTh MK (POPMOIO 1 3MICTOM JOJAETHCSA YBIAMOBITHEHHSIM
dbopmu 10 3micty [5, ¢. 171]. Ilig yac po3BUTKY Ha Pi3HUX PIBHIX BiJOYBAIOTHCSA MPOTHIICKHI MPOIECH
II0JI0 BIIHOMIEHHS MiX 3MicToM 1 (opmoro. 3 omHOro OOKY, 3MiHA 3MICTy SBUIIA BHKJIHKAE MOTPEOY
YBIAMOBIAHEHHS (OPMH IO IBOTO HOBOTO 3MicTy. OTKe, HAa BUIIIOMY PiBHI aHaJi3y aKTHBHUM € 3MICT,
a (hopma yBIJIOBITHIOETHCS 3MICTY. 3 1HIIOrO OOKY, € HUXKYHUK PIBEHB, KOJIW 3MICT SBHINA TAyMadyaTh K
OKpeMe SIBHIIE, B SKOMY TaKOX € CBIM 3MicT 1 (opma. KinbKicHI 3MiHU IIbOTO SBHUIIA (SIKE HA BUILIOMY
PiBHI € 3MICTOM) Ha I[bOMY HIDKYOMY PiBHI € 3MIHOI HOTO (OpMH. Y IIbOMY KOHTEKCTI, 3MiHa QopMHU
MPU3BOJUTH 10 3MiHM SIKOCTI Ha BHIOMY piBHi [5, ¢. 174].

BomHouac, BUKOPHUCTOBYIOUH MOHATTS (POPMU KPUMIHATIHHOTO MPOIECY, HAYKOBII 3BEPTAIOTh YBary Ha
HacTymHi i ocobnuBocrti. [.I1. BiacoBa Bu3Ha4mia, o0 HayKoBa KOHCTPYKILS, sIKa PO3KPHBAE CTPYKTYp-
HO-TEXHOJIOTIYHY XapaKTepUCTUKY MPaBOBOI (POPMHU HisTIBHOCTI € TporecyansHa Gopma. Ha 11 mymky me
cHCTeMa IepeadaveHuXx MpolecyalbHIM IPaBOM IOPUAHIHUX 3ac00iB, i Ta omeparii, 3a JOIIOMOTOIO SIKHX
YPETYIBOBYIOTECS BCI IHTAHHSA, IO BUHHUKAIOTH Y IOPUIHMYHOMY TpOLECi. AHANITHIHUHA OTIISA HayKOBUX
JDKEpeIT Ta aHajli3 MPOKYPOpPCHKO-CYIOBOI MPAaKTUKH, 10 OyB mposenenuit [.I1. Biacosoro, mo3BomuB 3po-
OWTH 1if BUCHOBOK IIOAO CTPYKTYPU HPOLECYAIbHOI (JOPMH, sSKa BKIIOYAE: IPOIECYalbHE MPOBAKCHHS,
MpoliecyanbHa CTaisl Ta IpolecyalbHui pexuM [6, c. 154]. ABropka chopmyBaia aediHilito KpuMiHATBHOT
MpoIecyanbHOl (POPMH SIK 30BHINIHBOTO BUPAXKEHHS KPUMIHAIBHOI MPOLECYyabHOI MISIBHOCTI y BUIISAIL
BCTAHOBIICHOTO KPUMiHAIEHUM IPOIECYaTbHIM 3aKOHOM TOPSAKY 3AIHCHEHHS i 0(hOpMIICHHS Pe3yibTaTiB
miei gisubHOCTI. Ha ii myMKy, HaBeneHa AediHilis KpUMIHAIBHOI IpolecyalbHoi GopMH € (HaKTHUHO €11~
HOO, 3aTaJIbHOIO IS BCIX iICHYIOUMX Pi3HOBHIIB KPUMIHATBHUAX MPOLECYATbHUX IPOBAIKCHD HE3aJIEKHO
BiJl TOTO, UM 3IIHCHIOIOTHCS BOHH Y 3BHYaHOMY, CIIPOIICHOMY a00 YCKIATHCHOMY (3 JOJATKOBHUMH JUTS
YYaCHHUKIB KPUMIHAJIBLHOTO CYJOYMHCTRA MPOIECYATbHUMH TapaHTIAMU) MOPAAKY [6, ¢. 154-155].

VY J1.B. CiMOHOBHWY BU3HAYCHO, IO 3MICTOM MOHATTS «KpUMiHAIbHA MpOLecyalbHa (opMay € BU3HA-
YeHHUH 3aKOHOM MOPSIOK IIPOBEACHHS MPOLECyalbHUX il y KpUMIHATFHOMY MPOBAKCHHI, iX BiIIO-
BiflHEe 0(DOPMIICHHS Y MpOLeCyaIbHUX TOKyMeHTax. CaMme Bill TOTpUMaHHS MPOIECYaTbHOI (OPMU il
9ac MPOBAKCHHS 3aJIC)KUTh CTAaH 3aKOHHOCTI, a TAKOX 3a0e3IedeH s paB i cBoOo rofuau [7, ¢. 235].

A B.B. MuxaitieHko 3a3Haumia, IO IpolecyaidbHa (GopMa € CKIIaJOBOI KPUMIHAJIHHOTO HpPOBa-
JDKEHHS, OTXKE, IO CyTi, BOHa BH3HAYa€ MOAEIb (THUI) KPUMIHAIBHOTO Tpolecy (IHKBI3MLIHHHN, 3Ma-
rajpHui, 3mimanuii) [8, c. 11].

BinpmiicTe HAyKOBIIB MPUXHUIBHUKY TPAKTYBaHHS KPUMIHAIBHO-IPOIECYalbHOI (POPMU SIK IPaBO-
BOTO SIBUIIA, CKJIATHOTO 32 CBOIM 3MiCTOM, SIKUIl pPO3KPHUBAETHCS Yepe3 KOMIUICKCHICTh CKIaJOBHUX HOTO
KOMIIOHEHTIB, 110 BifoOpa)atTh pi3Hi Horo cropoHu [9, c. 230].

3HaYHMI BKJIA y AOCTIIKEHHSI KPUMiHAIBHOI mpouecyanbHoi Gpopmu 3aificaus B.M. Tpodumenko
[10]. ABTOp BHU3HAUMB CYTHICTh KPHUMIiHAJIBHOI MPOLECYATbHOI (POPMU K CYKYITHOCTI 3aKPIIUICHHUX 3a-
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KOHOM FOPHIMYHUX IPOLEIYpP, YMOB 1 TapaHTiH, sSKi 3a0€311eUyI0Th BUPIICHHS 3aBJJaHbh KPUMIHAJIBLHOTO
npoBamkenns [10, c. 10].

3BiCHO, 110 HaBEJeHHI TPUKIAIN PO3yMIHHS KPUMiHAIBHOI IpotiecyarbHO GOpPMU HE € BUKITIOUYHUM,
aJjie Taki MUTYBaHHS € THIIOBUMU JIJI PO3YMIHHS Cy4aCHUX HAyKOBHX IIJIXOJMIB JIO BUSHAUCHHS KPHMi-
HaJIbHOI MpoIecyatbHol (OpMH depe3 CIiBBIIHONICHHS (OpPMHU Ta 3MICTy. A THIIOBHM IS HUX € Te,
10 BOHHU 3MiCTOM ()OPMHU BHU3HAUYAIOTH il (AiATBHICTH, MPOIEAYPH TOIIO), SIKI yPETyIbOBaHI HOPMaMHU
KPHMIHAJIBHOTO MpoIlecyabHOro paBa. Came Tak, Ha HAWBUIOMY piBHI y3araJlbHeHHs, MOXHa chop-
MYITIOBaTH 3MICT KpHMIHAJIBHOT MpolecyabHOl GOpMH 1 po3mIsaaTd ii SK MeBHY MOCTIHHICTL y pasi
BIJICYTHOCTI 3MiHH 11 3MiCTY.

Posrsmaroun GopmMu CymoBOTO KOHTPOJIO 3aKOHHOCTI MPUHHATHX PIICHb CIITUYAMH CYIIAMH, SKi
HE MiJIATal0Th 0CKap)KEHHIO0, HEOOX1IHO 3BEPHYTH yBary Ha Te, IO e Pi3HOBH riOpuaHOoro gopma-
nizmy. Tak, 3rigHo O.M. [ydentok, riOpunauii popmaiizm sk 00’€KTHBHO ICHYIOYE SBUINE Y TIpaBo3a-
CTOCOBHIN MPAKTHII, AKE MOJIATae y 3MIIIYBaHHI pi3HUX GopMaNbHUX (KOJIW 3aKOH YiTKO BH3HAYa€) Ta
HeopManbHUX (KOJW 3aKOH HE BHU3HAYA€E) MPAKTHK, MPO KOPUCHICTH/IIKIIIUBICTh AKMX MOXHa TOBO-
PUTH CHTYaTHBHO B KOHTEKCTI KOHKpeTHOTO Bumanky [11, c. 92]. [lificHo, Bu3HayeHa KpumiHaibHUM
npoiiecyaIbHIM KogekcoM Ykpainu (mami — KITK Ykpainn) ¢popMa cynoBoro KOHTPOJIIO 3aKOHHOCTI MPH-
WHATHUX PINICHb CIITUAMH CYJASMU, K1 HE M IIATa0Th 0CKap>KEHHIO, € 3MIITYBaHHIM BKa3iBKH Ha TaKy
MO>KIJIMBICTh OCKap>KeHHsI, BOJHOYAC 0¢3 BU3HAUCHHS YITKHX (QopM pearizallii, a iHKOJIH i 0e3 BKa3iBKU
Ha pe3yJIbTaT TaKoi peasizariii.

3okpema, y u. 3 cT. 309 KIIK Ykpainu BU3HAYCHO MOXIIMBICTh OCKApKCHHS yXBaJl CIITYHX CYIIIB, ajie
He BKa3aHo (y Tomy xk Taku KITK Vkpainu) npo pe3yasTar Takoro OCKapKeHHs. A y mpaBoBii mo3uiii Bep-
xoBHOTrOo Cymy 3HAXOAMMO IHIIAK MiAXiA: y pa3i MOCTAHOBICHHS CIiTIUM CYAICI0 YXBAJIH, IO HE Tepea-
OayeHa KpUMIiHAJIHLHUMH TIPOIECyaIbHUMHA HOPMaMH, JI0 SIKHX BIJICHJIAOTh mojioxkeHHs 4. 3 c¢1. 309 KIIK
VYkpaiHu, cyq anensmiiHol 1HCTaHIlT He BIpaBi BIIMOBHATH Y TIEPEBipI i1 3aKOHHOCTI, MMOCHJIAIOYNCH Ha
npunucu 4. 4 c1. 399 KIIK Ykpainu [12]. Y npoMy BUTIAZKy 3aKOH HE BU3HAUYAE TIICTaB OCKApKECHHSI, ajie
MOPSIIOK Ta PE3YNIBTAT OUiKyBaHHUM, aJl)Ke, 32 aHAJIOTI€I0, CTOCYEThCS OPSIIKY aleAIiHHOTO OCKapKECHHS.

BucHoBkH. 3 oAy Ha HaBelEHE BUINE, MA BCTAHOBHIIH, IO HAa CHOTOAHI icHYE 2 (OpMHU CYyIOBO-
T0 KOHTPOJIO 3aKOHHOCTI IPUHHATHX PIMICHb CIITINMH CYIIIMHU, IKi HE IiIATal0Th OCKapKeHHIO: 1)
KOHTPOJIb y MOpSAKy mependadeHomy 4. 3 cT. 309 KIIK Vkpainu; 2) KOHTpOJb y pa3i MOCTaHOBJICHHS
CIIYMM CYAJICI0 yXBalu, o He nependadena KITK Ykpainwu.

®opmu cy0BOTO KOHTPOIO 3aKOHHOCTI IPUHHATHAX PIlICHB CIIITYUMHU CYIISIMH, SKi HE MiIJISATal0Th
OCKap>KeHHIO € nudepeHniioBaHIMH (pOpMaMy KPHUMiHAJIEHOTO IPOBAIKEHHS y MEKaX OfHiel Horo 3a-
rambHOT hopmu. IX 3MicT, Ipu Horo 3MiHHOCTI, HampaBJIeHUH Ha peasi3allilo NMpPaB YYaCHUKIB KPHMi-
HaJBHOTO MPOBAKEHHS IIISTXOM BUMHEHHS MPOLECYANTbHHX Jifl 3 METOI0 OTPHMaHHS MPOLECYaTbHOTO
pe3ynbrary. Taki qudepeHniioBani GopMu MOB’s3aH1 13 YHHHUKOM PO3BUTKY 3MICTY: YIOCKOHAJICHHS
pearnizanii cTaHIapTy AOCTYITY IO MPAaBOCYA/S Y HAlliIOHAIbHOMY KPHMIHAJIBLHOMY CYyA0YHMHCTBI, 10 0e3-
MOCEPEeIHBO BIUIMHYB HA YTBOPEHHS TaKUX (OpM Ta iX MOCTiiHE MONTIMIIeHHS.
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