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Kynenko I.C. Jlesiki TeopeTu4Hi acneKTH NOHATTS MPaBOOXOPOHHOT PyHKUIT 1epKaBH sIK CKJIa-
JI0BOT IOPUAUYHOI AislIbHOCTI Ta Ti B32a€MO3B’SI30K 3 I0CTHIIEIO.

VY cTarTi JOCHIIKYETHCS CYTHICTH MMPABOOXOPOHHOT (PYHKIIIT IepkKaBH SK CKIIAJJOBOT FOPUIAYHOT JTi-
SUTBHOCTI Ta JIepKABHOTO YIPAaBIiHHS, MMIJIKPECICHO BAXKIMBICTH 1i iHTerpaiii 3 iHIMAMH (QyHKIISIMA
IepKaBHOTO arapary, TAKAMH SIK 3aKOHOJABYa Ta aJMiHICTpaTUBHA, IJIs 3a0€3MEUYCHHS KOMITJIEKCHOTO
M IXOY JI0 AeP)KaBHOTO YIIPaBIiHHS.

BcTanoBieHo, mo mpaBooXopoHHA (YHKINiSI JIEPKABU € KIOYOBUM €IIEMEHTOM NyOIiYHOi BIIaju,
OCKUIBKHM 3a0e3neuye OaJaHC MIXK IHTepecaMH CYCIIJIbCTBA, JEpKaBH Ta 0COOW. 3a3HAYAETHCS, IO
e(exTUBHA pealti3allis TPaBOOXOPOHHOT (PYHKIIIT € HEOOX1THOK YMOBOO JUJISl TOCATHEHHS TPaBOMOPSI-
Ky, COIIiaJbHOT 371ar0M Ta rapMOHI3aIlii CyCIiIbHUX BiTHOCHH. ABTOp CTaTTI aHaJi3y€e HAYKOBI ITiIXOIU
JI0 BU3HAYEHHS MPABOOXOPOHHOI (QYHKIIIT Ta BU3HAYA€E, MO B IOPUIANYHIN HAyIll CIOCTEPITAEThCA HEO-
JTHO3HAYHICTh y TPaKTyBaHHI MOHATTS MPaBOOXOPOHHOI QYHKIIIT epKaBH, HE PO3B’I3aHO MpodieMy i
CIIBBIJTHOIICHHS 3 TAaKUM JIEPKaBHO-IIPABOBUM (PEHOMEHOM SIK FOCTHIIiS, HEOCTATHHO JOCIIIKECHUMH
3QJIMINAOTHCSA KPUTEPIl I BUSHAUCHHS MEX FOCTHUIIT Ta TPaBOOXOPOHHOI JISIIBHOCTI B KOHTEKCTI Cy-
YacCHOTO PO3BUTKY IPABOBOI CHCTEMH.

VY crarTi 3a3HAYAETHCA, MO JOCIIIUBIINN MMOHATTS MPAaBOOXOPOHHOT (QYHKIINT Ta FOCTHII, SKi Hala-
FOTBCS B JIITEpATypl MO>KHA BKa3aTH Ha 1X CyTHICHUU 3B’s30K. Tak, MpaBOOXOPOHHY (YHKIIIFO JEPiKaBU
PO3MIAAIOTh K IIJIECIPAMOBaHY NiSUTbHICTB JCPKaBHOTO arapary, 3MiCTOM SIKOT € 3J[IHCHEHHS IepXkKaB-
HUX 3aXOIiB 3 BCTAHOBIICHHS, 3a0€3MCUCHHS Ta OXOPOHH MPABOIOPSIKY, a TAaKOXK BIaJHE PO3B’s3aHHS
CYIIepeuHOCTeH MiXK 3aKOHHUMHU W HE3aKOHHHMH IHTEpecaMH, 0 BUCTYIAE sK 3allepeueHHs IIPaBoIO-
PYLICHb Ta YTBEPKCHHS IPABOMOPSAKY. A 3 IO3HIIA MIMPOKOTO MigXOMy, IOCTHIII0 BU3HAYAIOTH SIK
IiSTBHICTE EpP)KaBH y BCTAHOBJICHHX MEXKax, CIIPSIMOBAHY Ha 3amo0iraHHs, BHABICHHS H YCYHEHHs
MOpyIIeHb MpaBa, a00 CUCTEMY OpraHiB Ta YCTAaHOB JEp)KaBHM, OCHOBHUM 3aBIaHHSIM SKHX € peai3arlis
Iep>KaBHOT MPaBOBOI MOJIITHKH, IO CIPSIMOBaHA Ha MiATPUMAaHHS 3aKOHHOCTI, 3aXHCTy IpaB Ta cBOOOX
TIONWHYU Ta TPOMAaIHUHA, 3a0e3MeUCHHS (PYHKIIOHYBAHHS CHCTEMH IIPaBOCYIII

3 oy Ha e pOOUTHCS BUCHOBOK, IO TTOHSTTS IOCTHUIlIT 3HATHOIO MipOIO EPETHHAETHCS 3 TIOHST-
TSAM MPABOOXOPOHHOT (YHKIIi1, BOHO MOB’A3Y€EThCS 3 JISIBHICTIO THX OPTaHiB, sKi TpaaWI[iiHO BiJHO-
CSITh 0 MIPaBOOXOPOHHUX OPTaHIB.

Jaui aBTop 3BepTae yBary Ha Te, IO IIPAaBOOXOPOHHA (DYHKIIIS JepiKaBH peajli3yeThCs CICHialbHO
YIOBHOBa)XCHIMH OpPTaHAMH ariapaTy Jep>KaBH depe3 HOPMATHBHO perilaMeHTOBaHY IIPaBOOXOPOHHY Ili-
SUTBHICTB, SIKA CIIPSIMOBaHA Ha 3aXHCT IPaB i CBOOO JTIONWHHU, OXOPOHY IIPaB Ta 3aKOHHUX 1HTEPECiB nep-
JKaBU # HeJlep KaBHUX OpraHizaliil, 00poTh0y 31 3I0YWHAMH Ta IHIIMMH IPABOMIOPYIISHHAMU. Y TOH Yac
FOCTHIISI OXOIUTIOE HE JIHIIE AisUTbHICT IPABOOXOPOHHHX OPTaHiB, ajie i BKIIIOYA€ MEXaHI3MHU IIPUMYCO-
BOTO BUKOHAHHS CYIOBHUX PIlICHb, PO3CIiAyBaHHs [IPABOIOPYIICHb, BCTAHOBICHHS IOPUANIHUX (PaKTiB
Ta 1HII aCTICKTH JICPXKABHOTO YIPABIIHHS, SKi CHPHUSIIOTH MIATPUMAHHIO 3aKOHHOCTI. TOOTO FOCTHILIS €
ctheporo Oe3nocepeHbOi peaizamii IpaBooXOopoHHOT GyHKIIT nepkaBu. [Ipu oMy 3a3HaYAETHCS, IO
MEXi FOCTHUIIT MatOTh BU3HAYATHUCS MEKaMHU ITPABOOXOPOHHOT (PYHKIIIT.

[lizcymMoByrOUH, aBTOpP CTATTI MIATPUMYE AYMKY, IO MIPABOOXOPOHHY (DYHKIIIIO JepiKaBH CIia pO3-
IISAJIATH SK IIJIECPAMOBaHY JisJIbHICTh anapary Jep>kaBH, IO MOJSTae y BIPOBADKEHHI, MATPUMAaHHI
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Ta 3aXHCTI IPABOIMOPSIIKY, & TAKOXK BJIAJHE PO3B’SI3aHHS CYNEPEYHOCTEH Mi’K 3aKOHHUMH i HE3aKOHHU-
MH 1HTepecaMu. Y TOW Yac SK IOCTHUIIII0 MMPOTIOHYE BU3HAYATH K 0COONMBY cdepy (rainy3b) IepKaBHO-
IO yIpaBIiHHS, B SIKiif HA OCHOBI IPUHITUIY 3aKOHHOCTI peali3yeTbcsl B CYKYIHIH JisIIbHOCTI MyOmid-
HO-BJIQJHUX OPTaHIB Ta IX cIemiaai30BaHUX YCTAHOB IMPABOOXOPOHHA (DYHKIIIS AepiKaBH.

Kuro4oBi ciioBa: mpaBooxopoHHa (QYHKIIIS JepiKaBH, FOCTHIIIS, TPABOTIOPSIOK, YIIPABIIHCHKA JisITb-
HICTh, OPUANYHA TiSUTBHICTD.

Kunenko L.S. Some theoretical aspects of the concept of the law enforcement function of the
state as a component of legal activity and its relationship with justice.

The article examines the essence of the law enforcement function of the state as a component of legal
activity and public administration, emphasizes the importance of its integration with other functions
such as legislative and administrative, to ensure an integrated approach to public administration.

It has been determined that the law enforcement function of the state is a key element of public
power, since it provides a balance between the interests of society, the state and the individual. It is
noted that the effective implementation of the law enforcement function is a prerequisite for achieving
law and order, social harmony and harmonization of social relations.

The author analyzes the scientific approaches to the definition of law enforcement function and
determines that in legal science there is ambiguity in the interpretation of the concept of law enforcement
function of the state, the problem of its correlation with such a state and legal phenomenon as justice has
not been resolved, and the criteria for determining the boundaries of justice and law enforcement in the
context of modern development of the legal system remain insufficiently researched.

The article notes that by examining the concepts of law enforcement and justice, which are presented
in the literature, it is possible to point out their essential connection.

Thus, the law enforcement function of the state is considered as a purposeful activity of the state
apparatus, the content of which is the implementation of state measures to establish, ensure and
protect law and order, as well as the power resolution of contradictions between legitimate and illegal
interests, which acts as a denial of offenses and the establishment of law and order. And justice from
the standpoint of a broad approach is defined as the activities of the state within the established limits
aimed at preventing, detecting and eliminating violations of law, or a system of bodies and institutions
of the state whose main task is to implement the state legal policy aimed at maintaining the rule of law,
protecting human and civil rights and freedoms, and ensuring the functioning of the justice system.

In view of this, the author concludes that the concept of justice largely overlaps with the concept of
law enforcement function and is associated with the activities of those bodies which are traditionally
referred to as law enforcement agencies.

The author goes on to note that the law enforcement function of the state is exercised by specially
authorized bodies of the state apparatus through normatively regulated law enforcement activities aimed
at protecting human rights and freedoms, safeguarding the rights and legitimate interests of the state and
non-governmental organizations, and combating crimes and other offenses.

At the same time, justice encompasses not only the activities of law enforcement agencies, but also
includes mechanisms for enforcing court decisions, investigating offenses, establishing legal facts, and
other aspects of public administration that contribute to the maintenance of the rule of law. That is,
justice is the area of direct implementation of the law enforcement function of the state. At the same
time, it is noted that the limits of justice should be determined by the limits of the law enforcement
function.

To summarize, the author supports the view that the law enforcement function of the state should be
viewed as a purposeful activity of the state apparatus aimed at introducing, maintaining and protecting
law and order, as well as at resolving contradictions between legitimate and illegitimate interests
by the authorities. While the author proposes to define justice as a special sphere (branch) of public
administration, in which, on the basis of the principle of legality, the law enforcement function of the
state is realized in the aggregate activities of public authorities and their specialized institutions.

Key words: law enforcement function of the State, justice, law and order, administrative activity,
legal activity.

[ocTtanoBka mpodaemu. [IpaBooxopoHHa (YHKIisI NEpKaBH € OJHIECIO 3 KIFOYOBHX CKIAIOBHX il
JIiAIbHOCTI. SIK YacTUHA JEp>KaBHOTO YIPAaBIIiHHSA BOHA BUCTYIA€E BaXJIMBUM €JIEMEHTOM 3a0€31eUeHHS
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MIPaBOIOPSIJIKY, 3aKOHHOCTI Ta 3aXUCTY MpaB i cB000a rpomajsiH. OHAK, MONPH 11 3HAYCHHS, TCOPETUYHI
ACIIeKTH BU3HAUCHHSI 3MICTY, CTPYKTypa Ta MeXaHi3M peaiizamii miei GyHKIii 1oci 3aTUIIaroThCs mpe-
METOM HayKOBUX JUCKycii. CydacHe po3yMiHHS MPaBOOXOPOHHOT (DYHKIIIT 3HAYHO IIHMPIIE 33 KJIACHIHE
VSBJICHHS PO OOPOTHOY 3 MPaBONOPYIICHHSIMHE Ta MOKApAaHHS BHHHUX, OCKUTBKU BKIIIOYAE€ KOMIUIEKC
3aXO0JliB, SKi OXOILUTIOIOTH K NMPEBEHTHBHI, TaK 1 3aXUCHI Ta BIAHOBJIIOBAJIbHI aCMEKTH, IO JO3BOJISIOTH
JepkaBi e(DEeKTUBHO pearyBaTy Ha BUKJIMKHU CYCITUIbCTBA. [103a TUM B IOPUAMYHIN HAyIll CIOCTEPITaETh-
Cs1 HEOJHO3HAYHICTh y TPAKTYBaHHI MOHATTS MPABOOXOPOHHOT (YHKIIIT JepiKaBH, HE PO3B’A3aHO MPO-
OJieMy CITiBBIJIHOIIICHHS MTPABOOXOPOHHOT QYHKIIIT JICPIKABH 3 TAKUM JIePKaBHO-TIPABOBUM (DEHOMEHOM,
SIK FOCTHIIIS, HEIOCTATHBO JIOCIIKCHUMH 3aJTUIIAI0ThCS KPUTEPIi sl BA3HAYCHHS MEX FOCTHIIIT Ta Mmpa-
BOOXOPOHHOT JiSIILHOCTI B KOHTEKCTI Cy4acHOTO PO3BUTKY PABOBOT CHCTEMH.

MeTo¥ CcTATTi € JOCITIKEHHS] TCOPETHUHUX ACIIEKTIB MPaBOOXOPOHHOT (QYHKIIIT JepiKaBH, aHaTI3 1i
3MICTY Ta pOJIi y CUCTEMI JeP>KaBHOTO YIPABJIiHHSA, & TAKOK OOIPYyHTYBaHHS 11 3B’ 13Ky 3 TAKUM JepiKaB-
HO-TIPABOBUM (DEHOMEHOM SIK FOCTHIIIS.

CTaH onpanoBaHHsI MPodJaeMaTHKH. B 10puanvHii HayIll JOCIIKEHHIO TIOHSTTS Ta BUIB (PYHK-
il Iep’KaBH 3arajioM Ta MPaBOOXOPOHHOI 30KpeMa MPHCBSUEHO DSl HAyKOBUX Ipaib Ta (GpyHIaMeH-
TaIbHUX JOCJI/PKeHb. BaroMuii BHECOK Yy pO3BUTOK IILOTO MUTaHHS 3po0OMIIK Taki HaykoBIi, sk O. bes-
nanosa, O. 3aituyk, [. Kpinak, O. Ko63ap, P. Mensuuk, H. Onimenko, O. [letpumms, O. CkakyHs, O. Co-
kosierko, O. FOmwmk ta inmi. Kpim Toro, gaHa cTaTTs IpyHTYEThCS Ha HAYKOBHX JOCTI/DKCHHSX, B SKUX
BUBYAIIOCS TaKe SIBUIIE, SIK FoCcTHIiA. Cepell HAyKOBIIIB, SIKI MPUCBSITHIN CBOT pOOOTH il TeMi, BApTO
sranaru lO. ['eoprieBcbkoro, B. I'epremiitauka, O. I'ycapey, O. Kamtio, O. Mep3y, 1. Onomuyk, C. ITi-
mok, FO. Tlenpka, FO. Tuxomuposa, T. [{lumbanictoro.

Buxiaa ocHoBHOro MaTtepiaxy. Y HayKoBiil IOpPUIMYHINA JITEpaTypi 3a3HAYAETHCS, IO IOPUIATHA
JUSITBHICTD — 1Ie crienu( YU BUJT COIIaIbHOI IsUTBHOCTI, 3MICTOM SIKO1 € pealti3allisi Jep>KaBHIM ara-
paToM 3aKOHOJaBYOi, aJIMIHICTPATUBHOI 1 TPABOOXOPOHHOI (PYyHKIIIH, a00, TOBOPSIYH 1HAKIIE, TPABOBE
0o(OpMIICHHS JICP)KABHOTO YNPAaBIiHHS cycmiibcTBOM [1, ¢. 20]. 3nilicHEHHS Jep>KaBHOTO YIpaBIiHHS
«TIOB’SI3YETHCS 3 MPABOBOIO (HOPMOIO, sIKa € JIHCHOI0 (OPMOIO TisSITFHOCTI AepkaBHOTO amapary. Lle
O3Hayae, 10 Jep)KaBa TUILKH Ha OCHOBI NMpaBa (YHKIIIOHYE SIK JilicHa MyOIivyHa BiIaja, OCKIIBKH i-
SUTBHICTD JIeP KaBHOTO arapary, OXOIUICHa IPaBOBOIO (hOPMOIO, YTBOPIOE NEIIO IiJiCHE, IesKy €IHICTD,
LEMEHTYETHCS B IIEBHY TOTAIBHICTH, KOTPA SIK CyOCTaHIIisI Hece B co01 BIaIHy Millb nepxkasmy» [1, c. 17].
A OCKITBKH JISJBHICTH JCPKABHOTO amapary 3IIHCHIOEThCS B MPaBOBiH (opMi, SK IOPUAUIHA JisTb-
HICTbh, TO IS JiSJIBHICTH MiMOPSIKOBAHA MPUHIIMITY 3aKOHHOCTI, B paMKax SKOTO Ma€ JIsITH ACp:KaBHUI
amapar, K €JMHHIl cy6’eKT JepKaBHOTo yrpapinHs. Moro 3araipHO0 WilLTIO B KOXKHUIL TaHUIH MOMEHT
CTa€ BPETyJIhOBAHHUN 3aKOHOM CYCIUIBHUN OPSIOK, [0 BHCTYIAE K IpaBONopsiaoK. JaHa 1ine mepen-
Oavae 371HCHEHHS JCPKaBHUM arapaToM TPhOX HEOOXITHHMX (YHKIIH JepiKaBH, a came: 3aKOHO1aByoT,
aJMIHICTPATUBHOI 1 MPaBOOXOPOHHOI. «YIpPaBIiHChKA MisVIBHICTh JCPKaBHOTO anapaTy,— Harojomye
O. IOmuk, — peani3dyerbes JUIIE B €AHOCTI 3aKOHOABYOT, aIMIHICTPATUBHOT 1 TPABOOXOPOHHOT (QYHKIIIH
JICP)KaBHOTO arapary, siki € HeOOX1JHUMHU MOMEHTaMH MPaBOBOi (HOPMHU I1i€T TisITBHOCTI, HE3aJIEHKHO BiJ
TOTO, YU HJie MOBa MPO MPUPOJOOXOPOHHY a00 (HiHAHCOBY MisUIBHICTB, 200 Mpo 3a0e3NeueHHs qepiKaB-
HOI 1 rpoMaJIcbKoi Oe3mneku, abo mpo iHIy chepy AISUTBHOCTI aepxkaBu» [2, ¢. 13].

Buxozasuu 3 nporo, BKa3aHWW aBTOp HaJa€ BU3HAYCHHS (QYHKIIH qep)kaBU. 3aKOHOAABYOKO (DYHKITi-
€10 BiH Ha3MBAa€ «IIJICCIPSIMOBAHY JISJIbHICTh JIEPXKABHOIO amapary, 3MiCTOM SIKOT1 cTae (popMyJOBaH-
HsI 3aKOHOZABCTBA K 3ac00y 3iHCHEHHS MpaBONOPSAKY». Bukonasua, abo agMmiHicTpaTuBHa (QDYHKITis
IepKaBU — Ie, Ha HOTO MYyMKY «IiJIeCTIpsSIMOBAaHA MisIIBHICTE JEePKaBHOTO amapary, 3MiCTOM SIKOI cTae
HACWIbHHIIbKE (BJIaJHE) BCTAHOBICHHS MEPea0adeHOro 3aKOHOJaBCTBOM ITOPSIAKY B CYCIIIBCTBI K pe-
QIBHOTO MPABOMOPSAKY. A Taka «IUICCIPIMOBaHA MisNIbHICTD IEPKABHOTO amapary, 3MIiCTOM SIKOI CTa€e
BIIQJIHE PO3B’SI3aHHS CYINEPEIHOCTEH MiXK 3aKOHHUMU I HE3aKOHHUMH 1HTEPECaMH, IO BUCTYIIAE SIK 3a-
MepPEYCHHS MPABOMOPYIICHb Ta YTBEPIKCHHS IIPABOIOPSIIKY, € IPABOOXOPOHHOI0 (PYHKIIEIO TEPIKABI»
[2, c. 19-21].

SIKIIo 3iCTaBUTH HABEICHE BUINE BH3HAYCHHS MPABOOXOPOHHOI (PyHKIIT IHep)kaBH Ta MOHATTS OC-
THUIIi, IO HAJAIOTHCS B JIITEpPaTypi, TO MOKHA BKa3aTH Ha iX CyTHICHUH 3B’s130K. Tak, 3 MO3UIIN IIH-
POKOTO MiJIX01Y, IOCTUIII0 PO3MISIAIOTH K TiSTIBHICTh EP)KaBH y BCTAHOBICHUX MEXaX, CIPSIMOBAHY
Ha 3armo0iraHHs, BUSBJICHHS i YCyHEHHs OPYIICHb paBa, ad0 CUCTEMY OPraHiB Ta YCTaHOB JEPIKaBU,
OCHOBHHM 3aBJIaHHSM SIKUX € peajizamis Jep:KaBHOI MPaBOBOI MO TUKH, IO CIIPSIMOBAaHA Ha T ATPUMAaHHS
3aKOHHOCTI, 3aXHCTYy IPaB Ta CBOOO JIIOAMHU Ta TPOMAJISTHUHA, 3a0e3MeYCHHs (PYHKIIOHYBAHHS CHCTE-
MHU npaBocynas [3].
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OTXKe, MOHATTS OCTHUIIIT 3HAYHOIO MIpPOFO ITEPETUHAETHCS 3 MOHATTAM IIPABOOXOPOHHOT (QYHKIIIT, BOHO
OB’ A3Y€ETHCS 3 ISNIBHICTIO TUX OPraHiB, K1 TPAIUIIIHO BITHOCATH 10 IPAaBOOXOPOHHHUX OpraHiB. 3Ba-
JKAIOYM Ha 11e, HEOOXITHO OIIbII PETEIHbHO PO3IIISHYTH MOHSATTS MPABOOXOPOHHOT (QYHKINIT AEpKaBH K
KOMIIOHEHT FOPUANYHOI TIsUTBHOCTI Ta Jep>KaBHOTO YIIPaBIIiHHS.

[IpaBooxoponHa QyHKIIs cyyacHOI AepkaBu, 3a3Hadae 0. Komomiens € oaHi€0 3 HAWBaXKIUBIIINX,
OCKUIBKH BOHA, ITEepII 3a Bce, 3a0e31edye BIKUBaHHS, a00 30epeKeHHs, CYCIIIILCTBA SIK MUIICHOCTI [4].

O. CoxoJIeHKO BH3HAYa€ TIPABOOXOPOHHY (PYHKIIIFO JepKaBH K KOMIUICKCHUH IUTICHUH MPiOpUTET-
HUW HANPSM Jep>KaBHOT TOJIITHKH, CIIPSIMOBaHHI Ha 3a0e3MeUYeHHS BIIMMOBIIHO JIO 3acaj] BEPXOBCHCTRBA
IpaBa Ta MPIOPHUTETY TPaB JIOAWHU, OXOPOHHU MpaBa i MPaBOBITHOCHH, a TAKOXK 3aXHCTy OCHOB KOHCTH-
TYIIHHOTO JIaay, y TOMY YHCIII IIpaB, CBOOO 1 3aKOHHHUX IHTEPECIB JTIOJAMHY 1 TPOMasTHUHA, 3aKOHHOCTI1
Ta mpaBomnopsaky [5, c. 851].

Haromicte Ha nymky I. Kpinak — e 3a0e3mneuyeHnid CUCTEMO HEOOXITHUX pecypciB KOMIUICKCHUN
HaIpsIM JISIbHOCTI JICPIKABH, IKUH 00’ €IHY€ HU3KY 3aX0/1B (Y TOMY YHCJIi PUMYCOBHX ), OCHOBaHHX Ha
MPUHIIMITAX CIPABEIMBOCTI Ta €(PEKTUBHOCTI, CIPSIMOBAHUX Ha 0€3KOH(UIIKTHY peai3allito mpas, CBO-
00J1 1 3aKOHHUX THTEPECIB JIIOJUHU 1 TPOMaAsTHUHA, 3a0€3NCUCHHS COIIaIbHOT 3J1ar0/IH, HeJOMYICHHS
IHJIMB1IyalbHUAX, KOJICKTUBHUX Ta MACOBUX MOPYIICHb 3aKOHHOCTI 1 IpaBOMOpsaKY [6, c. 369].

Kpim Toro, mpaBooxopoHHY (DyHKIIIFO PO3IIAIAI0TE Y BUINISAI €JIEMEHTY MisSUTbHOCTI JepPKaBHUX Op-
raHiB Ta IHIIUX OPTaHIB, YCTAHOB 1 OpraHi3alii, ix mocagoBuX 0ci0, 0 CIPUYNHEHO KOHCTHTYIIHHUMHU
BHMOTaMH JTOTPUMaHHS OXOPOHH MPABOTOPSAKY, 3aKOHHOCTI, CBOOOJ Ta IpaB rpOMaIsH, iIHTEPECiB Cy-
CIIJbCTBA 3arajoM. Taka JisSUTbHICTD JJIs OUTBIIOCTI OPTAHIB BN € 3a CBOEIO MPUPOI0I0 BTOPHHHOIO,
a He OCHOBHOIO, TIOJISATAE 371e01THIIOrO B 3a0€3MeYeHH] BUKOHAHHS TXHIX OpraHi3aliifHO-yIpaBIiHChKUX
(GyHKIIHN y rany3sx eKOHOMIiKH, (hiHAHCIB, HAYKH, OCBITH TOIIO [7, ¢. 63].

BuBuaroun 3MicT MPaBOOXOPOHHOT PYHKIIIT Ta HAPSIMH JIEPKABHOTO YIIPABIIHHS B 3a3Ha4YCHIN cdepi
P. BoTBiHOB 3a3Hauae, M0 «3MICT JAOCHIKYBaHOI (YHKI{ YTBOPIOIOTH CTIWKI 3aKOHOMIPHI CKJIaJ0B1
JIeP>KAaBHOTO YIIPABIIHCHKOTO BILUIUBY Ha MPAaBOBY C(epy CyCIIBHOTO XUTTA. JlepkaBHE YIIpaBIiHHS B
iK chepi He 3BOJUTHCS TUIBKH 10 OOPOTHOU 3 OCATAHHSIMH Ha MPABOIOPSJIOK 1 TOKapaHHS BUHHHX Y
X CKO€HHI, a BTUTIOETHCS B €THOCTI PI3HOMAaHITHUX JIEPKABHUX 3aXO/JIiB 11010 3a0€3MeYeHHs, OXOPOHH,
3aXHCTY Ta BiJTHOBJICHHS MPABOBOIO MOPSJKY. Y €IHOCTI IIUX MOMEHTIB 1 TpeOa BOAUYaTh 3MicT MpaBo-
OXOpOHHOT QyHKIIIT» [8].

O. TToaKOBHIYEHKO PO3yMi€ MPAaBOOXOPOHHY (PYHKIIIFO JCPiKaBH sIK 3a0€3MCUCHUI CHCTEMOK HE0O-
XIJTHUX PECypCiB KOMIUICKCHUH HANPSMOK JISUIbHOCTI IepKaBH, IKHH 00’ €IHY€e HU3KY 3aX0/iB (y TOMY
YHCIIi MPUMYCOBHX ), 3ACHOBAHHUX HA MPHHIUIAX CIPAaBEUIMBOCTI Ta €(PEKTUBHOCTI, IO CIPSIMOBaHi Ha
0e3KoH(IIIKTHY peasizallito nmpas, CBOOO 1 3aKOHHHUX IHTEPECiB JIIOAMHU 1 FPOMaJITHUHA, 3a0¢3MeUCHHS
COILIaJIBHOT 3JIarou, HEeIONMYIICHHS iHIUBITyalbHUX, KOJCKTUBHUX Ta MaCOBUX MOPYIICHb 3aKOHHOCTI
i mpaBonopsiaky [9].

Ha namry mymky, HalOIIbII IPYHTOBHHUM € MiJIX1J 10 PO3YMIHHS CYyTHOCTI MPaBOOXOPOHHOT (PyHKITIT
4yepe3 YCBIJOMIICHHs i K HEeoOXiqHOT B cucTeMi (QyHKIH nep)kaBH, a caMe, BU3HAYCHHS MPaBOOXO-
pOHHOT PYHKIIIT K IiJIeCIPSIMOBAaHOT TIsJILHOCTI anapary JepKaBH, 3MICT SKOi CTAHOBHTH 3IHCHEHHS
JIep’KaBHUX 3aXOJiB IIOI0 BCTAHOBIICHHs, 3a0€3ICUEHHS Ta OXOPOHU IPABOIMOPSAKY, 8 TAKOXK BIaJHE
PO3B’sI3aHHS CYNEPEUYHOCTEH MK 3aKOHHUMU 1 HE3aKOHHUMH IHTEpeCcaMHu, 110 BUCTYIIAE SIK 3alepeUCH-
HsI IPaBOIIOPYIIEHb Ta YTBEPIKEHHS IPaBoOnopsiaky [2, c. 19-21].

[inTpumMyemo TyMKY, IO 3A1HCHEHHS IPaBOOXOPOHHOI (PYHKIIIT EpKABH «€ 3aBEPIIATBHIM MOMEHTOM
y peamizamii miji JisUTBHOCTI AepKABHOTO amapary, B SKOMY 3aKOHOJIABCTBO SIK pPealibHA I[i1b 3HAXOUTh
CBOIO JIIMCHICTB». B aMiHICTpaTHBHIN QYHKIT IepKaBH 3aKOHOJABCTBO CIEU(DIKYEThCSA Y MHOXKHHI ITi/T-
3aKOHHHX MPAaBOBUX aKTiB, 3aBEPIIYIOYICH B OMMHUYHOCTI KOMIETCHIIi i TOBHOBa)KCHb OKPEMUX IIPEJ-
CTaBHHKIB JepKaBHOTO amapaty. TyT 3aKoH mepecTae iCHyBaTH B CBOii (popMi 3araibHOCTI, a 3aKOHO/IaB-
CTBO HIOU 3aHYPIOETHCS B CTUXIIO OMUHHYHOTO KUTTS Cy0’ €KTa ynpaBiliHHg. HaBmaku, y mpaBoOXOpOHHIH
GyHKIIT OMUHIYHE BTUICHHS 3aKOHY IOBEPTAETHCS IO WOTO 3araJbHOTO 3HAYCHHS BIIATHHM BHU3HAHHSIM
3aKOHHOI CHJIN 1HTepecy OKpeMoro cy0’ekta. TyT 0coOiHBI iHTEpPECH CITIBBITHOCITHCS 3 3aKOHOIaBCTBOM
OCTaTOYHO, B OCTaHHIN 1HCTAHIIII i JUIIE TOJI OTPUMYIOTh ACPKaBHY CAHKIIIO SK HIMCHI IHTEPECH, KON
BOHH € IHTEepecaMu 3aKOHHHUMH, BTITIOIOUUCH Y TIpaBi cy0’€kTa, abo cy0’ekTHOMY IpaBi [2, ¢. 22].

VY TakoMy po3yMiHHI IPaBOOXOPOHHA (DYHKI[iSI ACPIKABU PO3IISAAETHCS Y IMUPOKOMY CEHCI, B aCIICK-
Ti 3a0e31eUeHHs] IPABOOXOPOHHUMH OPraHaMU PEeKUMY 3aKOHHOCTI Ta MPABOIOPSIAKY s peaizarii
rpoMajJiHaMM CBOiX IpaB, CBOOOJ 1 IHTEPECiB, a TAKOXK OXOPOHU IIUX IPaB 1 CBOOO, 3aXUCTy Ta BiJHOB-
JICHHS TOPYIICHUX MPAB JIFOIMHH.
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Peasizamis nepxaBoro mpaBooxopoHHOI QYyHKINIT mepeadadae CTBOPSHHS CyJOBOT CHCTEMH Ta CHC-
TEMH TIPABOOXOPOHHHUX OPTaHIB, O MAIOTh 3a0e3MeUNTH ePeKTHBHE i1 BUKOHAHHS, a 1X OpraHi3allis Ta
JUSITBHICTH Ma€ 3IIHCHIOBATUCS BIJIOBITHO JIO IPUHITAITY BEPXOBEHCTBA TIpaBa.

[IpaBooxopoHHa QYHKITIS Jep>KaBH BIJMOBITHO pealli3yeThCs CIeIiaJbHO YIIOBHOBAKEHUMH OpraHa-
MU amapary JIep>KaBH 4epe3 HOPMaTHBHO PETIIaMEHTOBAHY IIPABOOXOPOHHY HiSUTHHICTB, SIKa CIIPSIMOBAaHA
Ha 3aXHUCT MpaB 1 cBOOOJ JIFOIMHU, OXOPOHY IPaB Ta 3aKOHHUX IHTEPECIB JIEpkKaBHU Ta HEJICPKABHUX
oprasizarii, 60poTs0y 31 3I0YMHAMH Ta IHITUMHU MPABOTIOPYIICHHIMHU.

OTxe, JTOCHIIMBINN CyTHICTh MPABOOXOPOHHOT (YHKIIIT JepKaBu, HA HANILY JYMKY CIiJl, BOYUCBUIb,
PO3MIIAIaTH TOHSTTS FOCTHUINIT ¥ 3B’ SI3KY 3 JISIIBHICTIO J€PKaBH, OB’ sI3aHOI0 TaK UM 1HAKIIIE 3 MOPYIICH-
HSIM TIpaBa, Ha BIJIMiHY BiJl TBOPCHHS Ta peaiizalii (3ampoBaJkeHHs) MpaBa.

[Ipu 1boMy OXOpOHY IpaBa Bij MOPYIICHHS MOTPIOHO PO3MISAATH SIK MPOIEC, M0 MOYHHAETHCS 13
3ano0iraHHs MOPYIICHHSIM TIpaBa, JaJli BKIIOYA€E BUSBJICHHS TaKUX MOPYIIEHB, iX (ikcamiro, 3abe3rme-
YeHHS TpaBa Ta HaJaHHS HAJIEKHOTO 3aXUCTy 0co0i, yni mpaBa Oyiau MopymieHi, ado K BiJHOBICHHS 11
MOPYIIEHUX MPaB, 3aCTOCYBAHHS IMOKAPAHHS TOIIIO.

[Ipu oMy Mexi FOCTHUIlIT MalOTh BU3HAYATHCS MEKaMH MPaBOOXOPOHHOI (PYHKIIIT, 3MiCT SIKOT CKJIa-
JIa€ sUTBHICTB YCiX OPTaHiB 1 MOCa0BUX 0C10 JepiKaBH, MAMOPSAIKOBAHA IIPUBEICHHIO Y BIIMTOBIIHICTh
JI0 3aKOHY YCiX aKTiB cy0’€KTiB MpaBoBuX BigHOCHH [10].

TakuM 9UHOM, JUIsI BABHAYCHHS TOTO, HAJICKUTh UM Hi Ta a00 iHIIA (YHKIliS OpraHy 4d MocaaoBol
ocobu J1o cepu FOCTHUIIT, CITi 3’ ICYBaTH, YU € 3MICTOM MPABOBUX aKTiB BIAIHOTO Cy0’€KTa came MpH-
BEJICHHSI Y BIJINOBIJHICTH JIO 3aKOHY aKTiB Cy0’€KTIB IPaBOBOrO BIHOMIEHHS. A JIJIs IIbOTO HEOOXITHO
nepeyciM JaTH BiJNOBIIb HA 3alIMTAHHS: YA Ma€ Miclle Y KOHKPETHOMY IPaBOBiHOIICHHI BiIXJICHHS
Bija 3akony [10]?

Po3rnsmaroun cyTHICTB IOCTHIIIT, MH TOTOKYEMOCS 3 Ti€I0 TYMKOIO, IO MTOPYIIECHHSIM IIpaBa € mopy-
[ICHHSI IPAaBOBOi HOPMH, & OCTAHHE € HE TUTFKH MOPYIICHHS TUCIIO3UIIIT HOpMU (BHXid cy0’€KTa 3a MEXKi
fioro mpaBa 4u 000B’sI3Ky), a ¥ MOPYIICHHS HOPMHU B YAaCTHHI TilTOTE3H (IMOPYIICHHS YMOB iCHYBaHHs
mpaBa i 000B 513Ky, TOOTO FOPUINIHUX (PAKTIB, 3 SKUMHU BUHUKAIOTH, 3MIHIOIOTHCS YU IIPUTTHHSIIOTHCS I
MpaBo Ta 000B’A30K), a TAKOXK B YACTUHI CaHKIIi1, TOOTO THX MPABOBUX aKTiB, AKi 3a0€3MEUYIOTh peai-
3aI1ito Mmpapa Ta 000B’A3KY y BIJMOBITHUX YMOBaX.

Kpim Toro, y pakTHUHUX peanbHUX YMOBaX HE 3aBXKIU € MOKJIHBICTh JOBECTH JOKYMEHTAIBHO, 110
TOM UM 1HIUH pakT MaB Micue (HEMOKIUBICTh TIOHOBJICHHS BTPAaYCHOTO JOKYMEHTA a00 BUIIPABICHHS
HasBHUX y HBOMY ITOMIJIOK TOm0). ToMy B IesSKMX BUIAJAKaX MOKE BUHUKATH IOTpeda y BCTAHOBICHHI
Ta oQimiiHIA (ikcamii MeBHUX OOCTABHH K IOPUIWYHUX (DAKTIB, a OTXKE HEOOXIIHICTH B OCOOJMBIN
YOPaBIIHCHKIN ISUTBHOCTI, 3MIiCTOM sIKOT Ma€e OyTH BCTAHOBJICHHS i odiniiiHa dikcaris 1TaHUX 00CTaBUH
SIK FOPUIMYHUX (PaKTIiB.

30kpeMa, B 3aKOHOJABCTBI MOXe OyTH BCTAHOBIICHO CYHOBHI MOPSAOK BCTAHOBICHHS (PAKTIB IIONO
POIMHHMX BITHOCHH MiX (Di3HYHUMHU 0co0aMu; peecTpallii ooy, po3ipBaHHs MU0y, YCHHOBIICHHS;
MPOKMBAHHS OJHIEIO CIM €10 YOJIOBIKA Ta KIHKHK 0e3 1I1t00y; cMepTi 0coOH B MEBHUH Yac y pa3i HEMOX-
JIMBOCT1 peecTpallii opraHoM Jep)KaBHOI peecTpallii akTiB IUBIIBHOTO cTaHy (akTy cMepTi Tomo; (ik-
caris (mocBimueHHs) (haKkTiB HOTapiycaMu, 30KpeMa, CTOCOBHO IepeOyBaHHs TPOMAIsTHIHA y ICBHOMY
MicIli, TPO Yac Mpex’ sIBICHHS JOKYMEHTA TOMIO.

3 iHmoro 00Ky, y BUIAAKaX MPaBOMOPYIICHHS MJI BCTAHOBICHHS ()aKTHYHOTO CKIALy Aiif ocib Ta
BH3HAYCHHS XapaKTepy MPaBOMOPYIICHHS BUHUKAE HEOOXITHICTh TOCHIIATH (PO3CIiyBaTH) 00CTaBHHU
MOPYIIEHHsT OUISXOM Ji3HAHHS YU JOCYIOBOTO CIIJCTBA, B TOMY YHCIi BUKOPHUCTOBYIOUH CIEIiaIbHY
eKCIIEPTHY AiSUTbHICTH MIEBHUX YCTAHOB, a TAKOXK HATJISAY 32 PO3CIIAYBaHHSIM Ta MPEICTaBICHHSI 00BH-
HyBaueHHs a00 1HTEpeCiB BIAMOBIIHUX Cy0’€KTIB BiJl IMCHI JIEP)KaBH B CY/Ii.

Tak camo, IpUMyCOBE BUKOHAHHS CYIOBOTO BHPOKY a00 PIIICHHS BIATHHM Cy0’€KTOM € BUMOTOIO
CaHKIII MPaBOBOi HOPMU, a TOMY TaKOK CTAHOBHUTH (hparMeHT IPUBEJCHHS aKTiB Cy0’ €KTiB IIPABOBITHO-
CHH Yy BIJIMTOBITHICTH J0 3aKOHY.

BucnoBku. OTxe, 3 BUIICBUKIAICHOTO MO)KEMO BHU3HAYHTH, IO MPABOOXOPOHHA (DYHKIIIS JepiKa-
BH — II¢ I[iJIECTIPsSIMOBaHA JisUTBHICTE amapary AepiKaBH, IO MOJIATa€E y BIPOBAKCHHI, MIATPUMAHHI Ta
3aXHUCTI MPABOMOPSIIKY, & TAKOXK BIIaJIHE PO3B’SI3aHHS CyIEPEYHOCTEH MiXK 3aKOHHHMH Ta HE3aKOHHUMU
iHTepecamu. Y TOM 4ac, sIK IOCTHULIS — IIe 0cobauBa cdepa (ranxysb) Jep:KaBHOTO YIIPABIIHHS, B SIKid Ha
OCHOBI IPUHIUIY 3aKOHHOCTI Peai3yeThCsl B CyKYIHIH MisNIbHOCTI MyOIiYHO-BIATHIX OpPraHiB Ta ix
CHeIiaTi30BaHUX YCTAaHOB MPABOOXOPOHHA (DYHKIIIS AepIKaBH.
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