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The article deals with the implementation of the decision of the European Court of Human Rights in
the case “ Polyakh and Others v. Ukraine”, which concerns the dismissal of civil servants in accordance
with the Law of Ukraine “On Purification (Lustration) of Power” of September 16, 2014. It is noted
that this decision had a large public impact resonance. To fulfill it, Ukraine must pay the debt collectors
compensation and take additional measures of an individual nature; take measures of a general nature.
The application of the decision of the European Court of Human Rights in the case “ Polyakh and Others
v. Ukraine” to the implementation of the compensation payment did not cause obstacles, just as there are
no obstacles for the payment of compensation to debt collectors, since the funds for such payments are
in a special budget program. The most difficult is the implementation of the decisions of the European
Court of Human Rights in terms of taking measures of a general nature: making changes to the current
legislation and the practice of its application; making changes to administrative practice; provision of
legal examination of draft laws; provision of professional training on the study of the Convention and
the practice of the Court of prosecutors, lawyers, law enforcement officers, workers of immigration
services, other categories of workers whose professional activity is related to law enforcement, as well
as to keeping people in conditions of deprivation of liberty; other measures to be determined - subject
to supervision by the Committee of Ministers of the Council of Europe.

The general measures taken by Ukraine to implement the decision of the European Court of Human
Rights in the case “Polyakh and others v. Ukraine” have been analyzed. Attention is focused on the
fact that, unlike the lustration laws of other Council of Europe member states, the Law of Ukraine
“On Purification (Lustration) of Power” has a wider scope of application and is aimed at achieving
two different goals - the protection of society from persons who, due to their behavior in the past can
harm the newly created democratic regime and the cleansing of state authorities from persons who were
involved in large-scale corruption. A legal assessment of the approach used by the state - preservation of
automatic lustration - is given and a conclusion is drawn regarding its compliance with the norms of the
Convention on the Protection of Human Rights and Fundamental Freedoms of 1950.

Key words: lustration, power, cleansing, human rights, constitutional responsibility, sanctions,
lustration measures, individual responsibility, practice of the European Court of Human Rights, decisions
of the European Court of Human Rights.

Carocapenxo 10.A. Bukonanns pimenns €pponeiicbkoro cyay 3 npas Jwoauau B cupasi «Ilo-
JIAX TA IHIII NpoTH YKpaiHm».

CraTTioO MPU3HAYCHO MUTAHHS BUKOHAHHS PilleHHS €BPONEHCHKOTO Cyay 3 MpaB JIOAUHHU B CIIpaBi
«Ilomsix Ta iHm mpoTH YKpaiHm», sIKa CTOCY€EThCS 3BUIBHEHHS JEP)KaBHUX CIY>KOOBIIB BiANOBITHO A0
3akony Ykpaiau «Ilpo ounmenns Braamn» Big 16 BepecHs 2014 p. 3a3HadaeThes, M0 1€ PIIICHHS Mo
BEJIMKUH CyCIiIbHUIN pe3oHaHnc. Ha iforo BukoHaHHS YKpaiHa Ma€ BHIIJIATUTH CTATYBadaM BiAIIKOIY-
BAaHHS Ta BXXUTH JOAATKOBI 3aXOAM iHAMBIAYaIbHOTO XapaKTepy; BKUTH 3aXOIH 3aralbHOTO XapaKTepy.
3BepHEHHA pilleHHs €BPOMEHCHKOTO Cyay 3 MpaB JIOAMHU B crupasi «llomsx Ta iHmi mpotn Ykpaium»
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710 BUKOHAHHS B YaCTHHI BUIUIATH BiJIIKOTyBaHHS HE BUKIMKAJIO MEPEIIOH, K HEMa€e NEPeToH A BH-
MJIATH BIJIIKOJYBaHHS CTATYBadyaM OCKUTBKH KOUITH JIJIs TOMIOHUX BHUILIAT € y CHEIiallbHIi mporpami
OrommkeTy. HaliOimbIn ckiIaJHUM € BUKOHAHHS PillleHh €BPOTEHCHKOTO Cyly 3 MpaB JIIOIWHHA B YaCTHHI
BXXUTTS 3aXO/iB 3arallbHOTO XapaKTepy: BHECEHHS 3MiH 10 YMHHOTO 3aKOHOIABCTBA Ta MPAKTHUKH HOTO
3aCTOCYBaHHS; BHECCHHS 3MiH J0 aJMIHICTPAaTHBHOI MIPAKTHUKH; 3a0€3ICUCHHS IOPUIUTHOI EKCIIePTH3 U
3aKOHOIIPOEKTIB; 3a0e3nedeHHs npodeciiiHol MATOTOBKM 3 NMUTaHb BUBYCHHS KOHBEHINT Ta MpakTH-
ku Cyqy IpOKypOpiB, aJJBOKATIB, IPAI[IBHUKIB TPABOOXOPOHHUX OPTaHiB, MPaIliBHUKIB iIMMITpaIiiHuX
CITYK0, THITMX KaTeropidl MmpaiiBHUKIB, MpodeciiiHa AiAIbHICTh SKUX OB’ s3aHA 13 MPaBO3aCcTOCYBaH-
HSIM, a TAaKOXK 3 TPUMaHHSIM JIIOJICH B yMOBaX M030aBJICHHS CBOOO/IU; IHIIUX 3aXOJ(iB, SIKi BU3HAYAIOTHCS
— 3a yMoBH Hansiny 3 0oky Komitety minicTpiB Pagu €Bpornu.

[IpoananizoBaHO 3aXOAM 3arajbHOTO XapakTepy, sSKi BKWIAa YKpaiHH Ha BUKOHAHHS pillleHHS €B-
pPOTIEHCHKOTO Cylly 3 MpaB JIFOAWHU B cripaBi «[loysix Ta iHII npotn YKpaiHu». AKIIEHTOBAaHO yBary Ha
TOMY, 1[0 Ha BIAMIiHY BiJ JIOCTpAlifHUX 3aKOHIB IHIIUX JepkaB-wieHiB Pagu €Bponu, 3akoH YkpaiHu
«IIpo ounmieHHs Bmagm» Mae MUPITY chepy 3aCTOCYBAHHA i CIPIMOBAaHUHN Ha JOCSITHEHHS ABOX Pi3HHUX
IIJIeH - 3aXUCT CYCIUIBCTBA BiJl OCI0, SIKi 4epe3 CBOKO MOBEIIHKY B MHHYJIOMY MOXYTh 3aMOIIsITH IKOLY
HOBOCTBOPEHOMY JIEMOKPATUYHOMY PEKHUMY Ta OYHIICHHS OpPTraHiB JepkaBHOT BJIaH B 0ci0, ki Oyau
MPUYETHI J0 MUpoKoMacITadbHoi kopymuii. HagaHo nmpaBoBy OIIHKY MiAX0/y, SKUH 3aCTOCOBYE JepxkKa-
Ba - 30epeeHHsI aBTOMAaTHYHOT JIFOCTpaIlii Ta 3p00JICHO BUCHOBOK IIOJ0 HOTO BiJMOBIIHOCTI HOpMam
KonBeHIIi1 po 3aXKUCT MpaB JIOIWHHA 1 0CHOBOIOJIOXKHUX ¢B0O0a 1950 p.

KurouoBi ciaoBa: mocrpaitisi, Biaja, OYMIICHHS, paBa JIIOIWHHA, KOHCTHTYIIHHA BiIIMOBIIAJIBHICTS,
CaHKIIii, JTFOCTpaIliifHi 3aX0/IH, IHIWBiAyalbHAa BIAMOBIAIBHICTh, TIPAKTHKA €BPONEHCHKOTO CYy 3 MPaB
JIONWHY, PilIeHHsT €BPONEHCHKOTO CyAy 3 IpaB JIOJUHH.

Formulation of the problem.

The issue of implementation of decisions of the European Court of Human Rights, especially on the
issue of lustration, in the conditions of martial law in Ukraine, is one of the most urgent. On the one
hand, lustration was designed to protect the newly created democratic regime from persons who, due
to their past behavior, could harm it, and on the other hand, lustration was designed to cleanse state
authorities of persons involved in total corruption. The decision of the European Court of Human Rights
“Polyakh and Others v. Ukraine” brought to light the question of what changes need to be made to the
legislation of Ukraine and the practice of its application, so that they are compatible with the norms of
the Convention on the Protection of Human Rights and Fundamental Freedoms [1-3].

As for scientific research, the issue of implementation of the decisions of the European Court of
Human Rights has been widely studied in the scientific works of Y. Bysaga [4], L. Deshko [5-8], H.
Nechiporuk [9] and other scientists. But as far as the implementation of the decision of the European
Court of Human Rights in the case related to lustration is concerned, there are no comprehensive studies.

Presenting main material. In order to ensure the state’s compliance with the provisions of the Convention,
the violation of which is established by the Court’s decision, to ensure the elimination of systemic deficiencies
that are the basis of the violation identified by the Court, as well as to eliminate the basis for submitting to the
Court statements against Ukraine caused by a problem that was already the subject of consideration by the
Court , general measures are taken (Article 13 of the Law of Ukraine “On the Implementation of Decisions
and Application of the Practice of the European Court of Human Rights”).

Measures of a general nature are measures aimed at eliminating the systemic problem and its root
cause specified in the Court’s decision, in particular:

1) making changes to the current legislation and the practice of its application;

2) making changes to administrative practice;

3) provision of legal examination of draft laws;

4) provision of professional training on the study of the Convention and the practice of the Court
of prosecutors, lawyers, law enforcement officers, workers of immigration services, other categories
of workers whose professional activity is related to law enforcement, as well as to keeping people in
conditions of deprivation of liberty;

5) other measures determined - subject to supervision by the Committee of Ministers of the Council
of Europe - by the respondent state in accordance with the Court’s decision with the aim of ensuring the
elimination of deficiencies of a systemic nature, the cessation of violations of the Convention caused
by these deficiencies, and ensuring maximum compensation for the consequences of these violations.
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Every quarter, the Representation Body prepares and sends to the Cabinet of Ministers of Ukraine a
submission on taking measures of a general nature, which includes proposals for solving the systemic
problem specified in the Court’s decision and eliminating its root cause, in particular:

1) analysis of the circumstances that led to the violation of the Convention;

2) proposals for amendments to the current legislation;

3) proposals for making changes to administrative practice;

4) proposals to be taken into account during the preparation of draft laws;

5) proposals to provide professional training on the study of the Convention and the practice of the
European Court of Human Rights for judges, prosecutors, lawyers, law enforcement officers, immigration
services, other categories of workers whose professional activities are related to law enforcement, as
well as to the detention of people in conditions of deprivation of liberty;

6) proposals for the implementation of other measures of a general nature, aimed at eliminating
deficiencies of a systemic nature, ending the violation of the Convention caused by these deficiencies,
and ensuring maximum compensation for the consequences of these violations;

7) a list of central executive bodies responsible for taking each of the measures proposed in the
submission.

The Ministry of Justice, in compliance with the decision of the European Court of Human Rights,
developed amendments to the Law “On Purification of Power” and prepared for payments to persons
who won the corresponding complaint in the ECtHR [10].

But, as the Minister of Justice of Ukraine rightly noted, “... lustration is too broad and a huge number
of people were lustrated without any reason” [10].

The Ministry of Justice envisages the creation of a special body — a commission — which will review
the applications of persons who have been lustrated and the categories for which the European Court
considers it inappropriate to apply automatic lustration [10]. According to the Minister of Justice of
Ukraine, as a result of such review, such persons will either be reinstated in their positions or will
receive a certain level of compensation for the damage caused, or both” [10].

But some people will remain under automatic lustration — members of the government and top
officials. Persons who worked in government bodies during the times of the USSR are planned to be
excluded from lustration.

The lack of individual behavior of a person leads to the fact that the European Court of Human
Rights recognizes this as a violation of Art. 8 of the Convention on the Protection of Human Rights and
Fundamental Freedoms.

In the decision in the case of Polyakh and Others v. Ukraine The European Court of Human
Rights established that the application of the measures provided for by the Law of Ukraine “On
Purification of Power” constituted an interference with the applicants’ right to respect for their
private life, it was carried out “in accordance with the law” and presumably pursued the legitimate
goals of protecting national and public security , preventing riots, as well as protecting the rights
and freedoms of others (§267-282). Also, the European Court of Human Rights established a
violation of Article 8 of the Convention, considering that the application of strict measures to the
applicants provided for by the Law of Ukraine “On Purification of Power” was not based on an
individualized assessment of their behavior, there were no valid reasons for such an approach,
and sufficient the narrow design of these measures to address the “urgent public need” that this
Law would pursue.

Even if the individual assessment of the applicant’s role and behavior is hindered by the person’s
failure to submit a statement that the Law of Ukraine “On Purification of Power” (see paragraph 49)
is not applied to him, and according to the assessment of the national Supreme Court, such failure
constitutes a serious violation of the applicant’s duties as a judge of the Supreme Court of Ukraine and,
in the opinion of the national court, justifies the release of such a person - for the European Court of
Human Rights, this is not a convincing argument.

With regard to the argument that the person’s failure to submit a statement about the non-application
of the provisions of the Law of Ukraine “On Purification of Power” does not allow the state authorities
to assess his personal role in the relevant period and demonstrates his non-compliance with the law and
the duties of a judge, which is incompatible with his position as a judge of the highest of the judicial
instance, the ECtHR observed that the key aspect is that the goal of eliminating persons likely to be
associated with negative events during the reign of the former President of Ukraine has already been
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achieved thanks to the implementation of the Law of Ukraine “On Restoring Confidence in the Judiciary
in Ukraine”.

Conclusions. If, in the future, no changes are made to the Law of Ukraine “On Purification of
Power” and the strict measures provided for by the Law of Ukraine “On Purification of Power” will be
applied to individuals, if there is no provision for individual assessment of the behavior of individuals,
and the development of these measures will remain narrow enough to solve “urgent social need” - this
will not be compatible with the norms of Art. 8 of the Convention on the Protection of Human Rights
and Fundamental Freedoms.
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