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I'acanos IMapBi3 Apud oriu. XapakTepucTHKa Npoueaypu B3a€MHOI yroau Ha npukiaji loro-
BOPY NP0 YHUKAHHS NMOABiHHOI0 0NMOJATKyBaHHS Mixk A3epOaiia:kanoM i YKkpaiHolo.

CraTTs mpUCBAYEHA MOPIBHSUIBHO-NPABOBOMY aHali3y MOJ0XKEHb MPO MPOLETYPY B3a€EMHOTO Y3-
rojkeHHs B cT. 25 KonBeHnii Mixk Ypsaom Ykpainu Ta YpsanoMm AsepOaiiaxancbkoi PecmyOmiku mpo
YHUKHEHHS IMOJIBIfHOrO ONOJAaTKyBaHHS Ta MONEPEKEHHsS yXUJICHb BiJl CIJIATHU MOAATKIB Ha AOXif 1
MaitHo Bix 30 sunHs 1999 p. B KOHTEKCTI pekoMeHalil, nepegdadeHux B cT. 25 MoaenbHOI MoaTKOBOT
koHBeHIiT OECP. OcTaHHS € MIUPOKO BU3HAHUM JKEPEIOM TIYMAaueHHS HOPM JABOCTOPOHHIX JIOTOBO-
piB PO YHUKHEHHSI MOABIHHOTO OMOJATKYBaHHs, B T.4. i B YkpaiHi. 3amponoHOBaHU aHami3, 3 OHOTO
00Ky, CIpsIMOBaHUI1 Ha MONTYK MOXJIMBUX IUISIXIB YTOCKOHAJICHHS HOPMATUBHUX 3acaj MPOLEIypH B3a-
€MHOTO y3TOMKCHHS 3 YpaXyBaHHSM PU3HUKY MiJBHUIICHHS KUJIBKOCTI MOJATKOBUX CHOpIB (HAaMpPHUKIAN,
BUKOPHUCTAHHS TEPMiHA «PE3UACHT» B IepuIoMy pedeHHi cT. 25(1) sraganoi KonseHuii 3amicTh TepMiHa
«oco0a» CTBOPIOE MOXKIIMBICTh HEOJHO3HAUYHOTO TIIYMadeHHs cy0’ €KTHOI cepu mpolenypu B3a€EMHOTO
y3TOMKEHHS y BUMAJKY MOPYLICHHS BUMOT HEIUCKPUMIiHAIiT), a 3 IHIIOro OOKY — CIIpUsiE BCTAHOBIICH-
HIO BiAMOBiAHOCTI cT. 25 3ragaHoi Buile KoHBeHIii 6araTocTOpOHHIM MiXKHApOJHUM 3000B’sI3aHHIM
000X JOrOBIpHUX JAep:kaB (30KpeMa, 00U/BI JOTOBIPHI Aep:KaBH B3sUIN Ha ceOe 3000B’sI3aHHS B paMKax
rno0anbHOI KaMmaHii 3 NpoTuIil pO3MUBAaHHIO 0a3M ONMOJATKYBaHHS Ta MEpPEMillleHHs NPUOYTKIB 0RO
3aMpoBaKCHHS] MiHIMAJIbHOTO TPUPIYHOTO CTPOKY JUIsl 3BEPHEHHSI MIATHUKIB MOJATKIB IMIOAO 1HIIiO-
BaHHS MPOLEAYPH B3a€EMHOTO Y3TOJKeHHs, ogHak cT. 25(1) BinmoBigHoi Konsenii He nependayae ana-
JOTTYHUX 0OMEXeHb, Ha BiIMiHY Bil cT. 25(1) MoaensHoi nmogarkoBoi kouBeHIii OECP). Kpim Toro, aB-
TOP TaKOX 3BEpTa€ yBary Ha Te, o cT. 25(2) IBOCTOPOHHBOI yKpaiHO-a3epOailpkaHChKOT KOHBEHIIIT HEe
MICTUTh BKa3iBKM Ha 000B’A30K MO0 IMIUIEMEHTAllil JOCATHYTHX JOMOBJICHOCTEH MiXK KOMIIETEHTHH-
MU OpraHaMHU B paMKax HpPOIEAyPH B3a€EMHOTO y3TOMKCHHS 0e3 MPUB’A3KU 10 HAI[IOHAJIBHUX CTPOKIB,
10 TAaKOXK HE BiJMOBIiJla€ 3raJlaHUM BHIIle 0araToCTOPOHHIM 3000B’a3aHHAM. Ha mifcTaBi BUKIIAJEHOTO
aBTOp (POPMYIIOE BIIACHI MPOIO3HIIT CTOCOBHO HEOOXiJTHOCTI BHECEHHS 3MiH y MOJoxkeHHs cT. 25(1) Ta
cT. 25(2) BignoBignoi KoHBeHIIi, AKi MOKYTh MiABUIIUTH €(DEKTUBHICTh Ta PE3YyIbTaTUBHICThH MPOIIEY-
PH B3a€MHOTO Y3TO/KCHHS SIK MEXaHi3My BUPIIIECHHS CIIOPIB.

KuarouoBi cjioBa: Mi>xkHapoHe ONOaTKyBaHHs, MIXKHAPOIHI MTOJATKOBI YTOAH, POLEypa B3aEMHO-
IO Y3TrOJKEHHS, MTOaTKOBI CIIOPH, MOJIBIifHE OTOJaTKyBaHHS.

Hasanov Parviz Arif. Characteristic of mutual Agreement procedure in case of the double
taxation treaty between Azerbaijan and Ukraine.

The article is dedicated to comparative and legal analysis of the provisions on mutual agreement
procedure in Art. 25 of the Convention between the Government of Ukraine and the Government of
Azerbaijan Republic on Avoidance of Double taxation and Prevention of Tax Evasion regarding Taxes
on Income and Capital dated 30 July 1999 in the context of recommendations included in Art. 25 of the
OECD Model Tax Convention. The latter one is widely recognized source of interpretation of norms of
bilateral double taxation treaties in many countries including Ukraine. This analysis, on the one hand,
is aimed at finding ways of improvement of normative basis of mutual agreement procedure taking
into consideration the risk of high number of tax disputes (for example, the replacement of the term
‘person’ with the term ‘resident’ in the first sentence of Art. 25(1) of the abovementioned Convention
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creates the risk of ambiguity in the context of personal scope of mutual agreement procedure in case
of non-compliance of contracting state with the duties on non-discrimination regime) and, on the other
hand, is assisting in the determination of compliance of Art. 25 of the abovementioned Convention with
other international commitments of both contracting states (e.g., both contracting states have accepted
commitments to introduce three-year minimum term for initiation of mutual agreement procedure by
taxpayers according to the framework of the global campaign on counteracting base erosion and profit
shifting but Art. 25(1) of the mentioned Convention does not mention such limitation in contrast to the
provisions of Art. 25(1) of the OECD Model Tax Convention). Moreover, the author also admits that
Art. 25(2) of the bilateral Convention does not include reference to the duty on implementation of mutual
agreements concluded between competent authorities under the mutual agreement procedure without the
link to the domestic time limits that is also not in accordance of the multilateral commitments. On the
basis of this analysis, the author determines the need of amendments of Art. 25(1) and Art. 25(2) of the
mentioned Convention that could improve efficiency and effectiveness of mutual agreement procedure
as a mechanism of dispute resolution.

Key words: international taxation, international tax treaties, mutual agreement procedure, tax
disputes, double taxation.

Introduction. The mutual agreement procedure is the most common instrument for resolving dis-
agreements and disputes arising between treaty states under double tax treaties, which is provided for in
most of the more than 3,000 international tax treaties in force [1]. At the same time, taking into account
the number of Ukrainian citizens who arrived on the territory of Azerbaijan due to Russia’s military
aggression against Ukraine, the number of which exceeds 4369 people as of September 13, 2022 [2],
there is a need to characterize the provisions on the mutual agreement procedure in the context of the
Convention between the Government of Ukraine and the Government of the Azerbaijan Republic on
the avoidance of double taxation and the prevention of tax evasion on income and property of July 30,
1999 (hereinafter referred to as the Azerbaijan-Ukraine Convention) [3]. This need is due, for example,
to potential issues of taxation of Ukrainian refugees in the context of resolving disputes about dual
tax residency, the risk of permanent establishments of Ukrainian companies represented by Ukrainian
citizens who continue to work for their Ukrainian employers from the territory of Azerbaijan, as well
as the distribution of tax rights between treaty states in relation to income in the form of wages paid by
Ukrainian employers to their employees who are located on the territory of Azerbaijan.

The author aims to describe the mutual agreement procedure using the example of the Double Taxa-
tion Avoidance Agreement between Azerbaijan and Ukraine.

Main part. In its modern form, the mutual agreement procedure appeared after the end of World War
II as a result of the active work of the League of Nations to develop draft model acts related to double
taxation issues [4, 688-689]. Today, the possibility of its use is provided for in the vast majority of in-
ternational tax treaties and Azerbaijan is no exception to this rule.

At its core, the mutual agreement procedure is a mechanism for direct negotiations between the
competent authorities of the involved treaty states, aimed at ensuring uniform application of treaty
provisions in each of such states [5, 18]. The convenience of the corresponding mechanism is that the
possibility of direct contacts, on the one hand, creates the opportunity for a constructive dialogue with-
out excessive formalization of the process and, on the other hand, is closed to access by third parties or
taxpayers, which also presupposes a sufficient level of openness of the parties and creates comfortable
conditions for constructive discussion.

It should be noted that the potential of the mutual agreement procedure can be used both to resolve
disputes related to the facts of the case and legal disputes themselves. An example of the former would be
dual residence, where treaty states have only limited information regarding the circumstances of a particu-
lar taxpayer to make a final decision regarding his status as a resident. The second category of disputes, for
example, includes different approaches of treaty states to the interpretation of a treaty term that is not ex-
plained directly in the text of the double tax treaty or allows for the possibility of different interpretations.

As K. Koch notes, the main purpose of the mutual agreement procedure is to enable treaty states to
resolve problems regarding the interpretation and application of treaty provisions, which determines
its two key functions, namely (1) allowing agreement to be carried out directly between the competent
authorities and (2) further improvement and development of treaty provisions depending on the needs
of the treaty states [6, 98].
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Most provisions on the mutual agreement procedure in double tax treaties follow the structure of Art.
25 of the OECD Model Tax Convention, which is often used as a starting point when developing pro-
visions for specific bilateral double taxation treaties. Consequently, the dominant number of provisions
on the mutual agreement procedure suggest the possibility of its implementation in one of three forms,
depending on the nature of the disagreements between the treaty states [7, 44]:

1. Mutual agreement procedure at the request of the taxpayer (specific case MAP)

The possibility of initiating it is provided to the taxpayer if he is or may be subject to taxation not
in accordance with treaty rules in one or both treaty states in that case, however, the deadline for filing
a corresponding request in any of the treaty states is most often limited to three years from the moment
taxation arises is not in accordance with treaty rules (Article 25(1) and Article 25(2) of the OECD Model
Tax Convention).

2. Interpretative mutual agreement procedure (interpretative MAP)

In the event that it becomes necessary to resolve any disputes or doubts arising in the interpretation
or application of treaty provisions, the competent authorities should endeavor to find an option to re-
solve such disputes or doubts (first sentence of Article 25(3) OECD Model Tax Convention). Unlike the
mutual agreement procedure at the request of the taxpayer, in this case the competent authorities can
enter into contact on their own initiative, but it is also important to note that the agreement they reach
under the mutual agreement procedure may concern several taxpayers or groups of taxpayers.

3. Legislative mutual agreement procedure (legislative MAP)

According to the second sentence of Article 25(3) of the OECD Model Tax Convention, the com-
petent authorities of treaty states are given the opportunity to conduct joint consultations to eliminate
double taxation in cases that are not directly covered by treaty rules (the most often cited example is
a resident of a third state having permanent establishments in the territories of two treaty states that
actively interact with each other, but the third state does not have a valid double tax treaty with any of
the treaty states where there is a permanent establishment [7, 451]). Describing the latter type of mutual
agreement procedure, G. Groen notes that it is rather not a dispute resolution mechanism as such, but a
tool aimed at filling gaps to the extent that they can lead to double taxation [8, 6].

The Azerbaijan-Ukraine Convention contains provisions on all three types of mutual agreement pro-
cedures, which are provided for in Art. 25 of the mentioned agreement. However, it should be noted that
there are certain provisions that differ from the proposed OECD approach under Art. 25 of the OECD
Model Tax Convention and may potentially adversely affect the effectiveness or appropriateness of
using the mutual agreement procedure as a dispute resolution tool, especially in the case of a mutual
agreement procedure at the request of the taxpayer:

1. Possibility of submitting a request for a mutual agreement procedure not in the state of residence

In the current version of Art. 25(1) of the OECD Model Tax Convention provides that a person who
is or may be taxed other than in accordance with the treaty provisions may submit a request for a mutual
agreement procedure to the competent authorities of any of the treaty states. At the same time, in the
wording that was in force until 2017, Art. 25 of the OECD Model Tax Convention, the right to submit
a request for a mutual agreement procedure not in the state of residence was granted only in cases that
were covered by the provisions of Art. 24(1), i.e. provisions on the regime of non-discrimination in re-
lation to nationals of such treaty states on each other’s territory [9].

At the same time, it should be noted that the wording of the provisions of Art. 25(1) of the Azerbai-
jan-Ukraine Convention differs in this context from the OECD approach by using the term “resident”
rather than the term “person” in the text. If in the first case we are talking about persons who are residents
of the treaty states according to the national tax legislation (since the term “resident” is not defined in the
treaty provisions, and Article 3(2) of the said Convention refers to the national legislation of the treaty
states), then in the case of using The term “person” is not linked to tax residence in a specific treaty state.
The combination of use of the term “person” in Art. 25(1) and the subject scope of Art. 24(1) of the Azer-
baijan-Ukraine Convention, which is not limited by the requirements of Art. 1 of the same Convention,
could allow a national of one contracting state to initiate a mutual agreement procedure not in the contract-
ing state of which he is a resident, but in the one of which he is recognized as a national, but only in cases
of violations of the non-discrimination regime (the term “national person” itself) » is disclosed in Article
3(1)(c) of the Azerbaijan-Ukraine Convention). The logic of such an exception is clear, since in this case
protection must be provided by the state of nationality, which guarantees the objectivity of consideration
of the grounds for the mutual agreement procedure. At the same time, the use of the term “resident” instead
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of the term “person” in Art. 25(1) of the Azerbaijan-Ukraine Convention raises a question that concerns the
practical expediency of using in the same provision the possibility of a taxpayer to initiate a mutual agree-
ment procedure in the state “of which he is a national” if “his case falls within the scope of paragraph 1 of
Article 24 » Azerbaijan-Ukraine Conventions. In this case, the use of such a possibility is directly excluded
by the first part of Art. 25(1), which uses the term “resident” rather than “person”.

2. No restrictions regarding the line limiting the taxpayer’s ability to initiate a mutual agreement
procedure upon request.

In accordance with the second sentence of Art. 25(1) of the OECD Model Tax Convention provides
that any taxpayer’s case “must be presented within three years from the date of first notification of the
action resulting in taxation not in accordance with the provisions of the Convention” [7, 44]. The va-
lidity of such a limitation is justified for two reasons. Firstly, it allows us to avoid a situation where the
mutual agreement procedure will be initiated by taxpayers in cases, for example, 10 years ago, when
even the statute of limitations in tax disputes has already passed. Secondly, such a unified restriction
also makes it possible to reduce the risk of a situation where different approaches of treaty states to
the timing of filing a request for a mutual agreement procedure may result in the initiation of a mutual
agreement procedure in one state, but a refusal to carry it out by another state due to upon the expiration
of the period for filing such an appeal in the last-mentioned state.

Based on the foregoing, the practical expediency of the absence of a time limit on the possibility of
initiating a mutual agreement procedure by a taxpayer may be questioned or, at a minimum, requires
additional justification.

3. Lack of indication that the agreements reached by the competent authorities must be implemented
regardless of the applicable domestic deadlines

As noted in the second sentence of Art. 25(2) of the OECD Model Tax Convention, “any agreement
reached must be implemented regardless of any time restrictions in the internal law of treaty states” [7,
44]. This approach can be considered a logical reflection of the principle of pacta sunt servanda and
the unacceptability of reference to national law as a basis for failure to fulfill contractual obligations,
as provided for in Art. 26 and 27 of the Vienna Convention on the Law of Treaties of 23 May 1969. In
other words, the application of temporary restrictions on carrying out, for example, a recalculation of
the amount of tax payable by a particular person, conditioned by the result of agreements reached within
the framework of the mutual agreement procedure upon request, if such restrictions provided for by the
national legislation of the relevant treaty state cannot be used. Otherwise, there will be a violation of
the requirements of the mentioned Art. 26 and art. 27 of the Vienna Convention on the Law of Treaties
of May 23, 1969, since according to Art. 2 of the same Vienna Convention, the term “treaty” is defined
quite broadly and allows it to include within its scope also interdepartmental agreements, which are
essentially agreements between competent authorities within the framework of the mutual agreement
procedure on the basis of treaties for the avoidance of double taxation.

Consequently, the inclusion of an analogue of the second sentence of Art. 25(2) of the OECD Model
Tax Convention into the text of Art. 25(2) of the Azerbaijan-Ukraine Convention would make it possible
to practically eliminate the possibility of a situation arising in which there may be a risk of non-com-
pliance with the agreements reached by the competent authorities within the framework of the mutual
agreement procedure due to the restrictions provided for by domestic legislation and the place of inter-
departmental international treaties in the system of sources of law of the relevant treaty state.

Special attention in the context of the above differences in Art. 25(1) and art. 25(2) of the OECD
Model Tax Convention deserves the fact that both Azerbaijan and Ukraine are participants in the
expanded framework cooperation within the framework of the G20/OECD Inclusive Framework on
BEPS [10]. Consequently, both states have accepted international obligations to ensure compliance
with the so-called. minimum standards, some of which relate to improving the functioning mechanism
of the mutual agreement procedure [11, 25]. In particular, element 1.1 defines the obligation of treaty
states to ensure compliance with Art. 25(1), 25(2) and 25(3) of the OECD Model Tax Convention,
but taking into account the opportunities provided by elements 3.1 and 3.3 of the relevant minimum
standard to improve the mutual agreement procedure within the framework of the global G20-OECD
Base Erosion Project and profit transfer [12]. It should also be added that the obligation to comply
with the minimum standards is subject to joint monitoring by other participants in the enhanced
framework cooperation within the framework of the mentioned G20-OECD project (peer review mon-
itoring mechanism). Accordingly, both Azerbaijan and Ukraine must jointly make sufficient efforts
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to eliminate the specified features of Art. 25(1) and art. 25(2) of the Azerbaijan-Ukraine Convention
due to not only the need to ensure effective resolution of disputes regarding the elimination of double
taxation, but also to fulfill the international obligations assumed within the framework of multilateral
cooperation mechanisms.

Conclusion. The number of forced migrants from the territory of Ukraine as a result of Russia’s
military aggression exceeded 4,000 people, which, combined with the protracted nature of the conflict
and the impossibility of a safe return to the territory of Ukraine in the current situation, can lead to the
emergence of complex issues in the context of taxation of their income in certain situations. In partic-
ular, such issues may relate to the emergence of double tax residency, the risk of a permanent estab-
lishment of a Ukrainian company if an employee is located in the territory of Azerbaijan and continues
to work remotely, or the taxation of income received as an employee of a Ukrainian enterprise while
performing their work duties from the territory of Azerbaijan. The resolution of such disputes within
the framework of each of the national legal orders of the treaty states separately may not lead to the
elimination of negative consequences for taxpayers, for example, in the form of double taxation, since
the decision of administrative bodies or courts of one country is not binding on the territory of another.
The most acceptable option for resolving such situations is the mutual agreement procedure provided
for in Art. 25(1) and art. 25(2) of the Azerbaijan-Ukraine Convention, based on its bilateral nature. At
the same time, the wording of the mentioned provisions themselves may be problematic from a practical
point of view, in particular, the impossibility of initiating a mutual agreement procedure in the state of
nationality in the case of tax discrimination or the possibility of initiating a mutual agreement procedure
in the case of disputes for which the statute of limitations has passed. The presence of such difficulties
emphasizes the need to bring Art. 25(1) and 25(2) of the Azerbaijan-Ukraine Convention in accordance
with the provisions of Art. 25(1) and art. 25(2) of the OECD Model Tax Convention, since the latter
eliminates the possibility of such difficulties arising in practice. Moreover, such a step is justified in light
of ensuring that treaty states comply with their obligations under the enhanced framework of coopera-
tion under the G20-OECD Project on Base Erosion and Profit Shifting.
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