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Four days later aftermath of the armed conflict that broke out between the Parties in the Georgian
territories of South Ossetia and Abkhazia (on August 8, 2008), on August 12, 2008 the Republic of
Georgia instituted proceedings before the International Court of Justice (hereinafter — the Court) against
the Russian Federation relating to “its actions on and around the territory of Georgia in breach of CERD
(the 1965 International Convention on the Elimination of All Forms of Racial Discrimination)” [1].

Georgia alleged that Russia “practised, sponsored and supported racial discrimination through attacks
against, and mass-expulsion of, ethnic Georgians” in the two territories in violation of Russia’s obligations
under the CERD. Georgia’s Application was accompanied by a Request for the indication of provisional
measures in order “to preserve its rights under CERD to protect its citizens against violent discriminatory
acts by Russian armed forces, acting in concert with separatist militia and foreign mercenaries”.

On 15 August 2008, having considered the gravity of the situation, the President of the Court, acting
under Article 74, paragraph 4, of the Rules of Court, urgently called upon the Parties “to act in such
a way as will enable any order the Court may take on the request for provisional measures to have its
appropriate effects”. Following public hearings that were held from 8 to 10 October 2008, the Court
issued an Order on the Request for the indication of provisional measures submitted by Georgia. The
Court also indicated that “each Party shall refrain from any action which might prejudice the rights
of the other Party in respect of whatever judgment the Court may render in the case, or which might
aggravate or extend the dispute before the Court or make it more difficult to resolve”. Finally, the Court
ordered each Party to “inform it as to its compliance with the ... provisional measures” [2].

Although the Court has concluded, by ten votes to six, that it has no jurisdiction under CERD to
give a judgment on the merits, the dispute nevertheless retains historical significance as the first dispute
involving Russian Federation that has come before the International Court of Justice. It was also the first
time that the International Court of Justice was directly called upon to interpret the provisions of CERD.

They were not prepared to address the key issue that the centrality of this dispute had very little
to do with racial discrimination. It was an incidental question in the context of a dispute that was
overwhelmingly about the use of force. The International Court does not have jurisdiction over the use
of force questions, and that finding should have disposed of the dispute once and for all. It was clear in
this case that the possibility of a judgment on the merits was unlikely and that the International Court
was, at best, being used as a convenient platform for the public articulation of a political grievance, or to
draw international attention to Georgia’s plight, without any intention of engaging the judicial function
in the actual settlement of the dispute.
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The Georgia v Russian Federation case, as formulated before the Court, it is suggested, fell precisely
in the category of disputes that the Court should have struck out summarily as an abuse of process. This
argument is strengthened by the fact that Georgia had brought proceedings broadly on the same subject
matter before the European Court of Human Rights, arguably a more suitable forum for the adjudication
of human rights than the I1CJ.
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CaboBunk A., [TonoBuu A. 3acrtocyBanHsst MixkHapoaHoi KOHBeHIIii npo JgikBinamiio Bcix popm
pacosoi nuckpuminanii (Cnip I'py3is npotu Pocilicbkoi @enepanii).

Yepe3 4oTHpH JAHI Ticis 30pOHHOT0 KOH(MIIKTY, SIKHHA CITalaxHyB MK CTOPOHAMHU Ha TPY3HHCHKHX
teputopisx IliBnennoi Ocerii Ta A6xa3ii (8 cepmas 2008 poky), 12 cepmas 2008 poky PecmyOiika
I'py3is mopymmuna crnpaBy B Mixkaapoaaomy cyai OOH (wamani — Cym) npotu Pociiicbkoi deneparrii
o0 «i1 Jiid Ha Teputopii ['py3ii Ta HaBKOJIO Hel, 0 MOPYIIYIOTh MiXKHAPOAHY KOHBEHIII0 1965 poky
PO JIIKB1IAIII0 BCiX opM pacoBoi AucKpuMiHalii (Hagaii - KoHBeHIis)».

I'pysis cTBepmxyBana, mo Pocis «mIpakTHKyBaia, COHCOpyBaja Ta MATPUMYBalla pacoBy IHC-
KpHMIHAIIF0 NUISIXOM HamaJiB Ha €THIYHUX TPY3WH Ta X MacoOBOTO BUTHAHHS» Ha JBOX TEPHUTOPIAX,
nopyuryroun 30008’ s13aHHs Pocii 3rigno 3 KonBeHiiero. 3asBka ['py3ii cynpoBopKyBaiacs 3alIlMTOM PO
3a3HaYCHHS TUMYACOBHUX 3aXOJiB, 00 «30eperty 1i mpasa 3rigHo 3 KOHBEHIII€I MIOJ0 3aXHCTY CBOIX
IPOMaJIH BiJi HACWJIBHUIIbKMX JTHUCKPUMIHAMIHHUX AiH 3 00Ky POCIHCHKUX 30pOMHUX CHJI, AKi IIFOTh
CHUTHHO 3 CETMapaTHCTCHKUM OIIOTYCHHSIM Ta iHO3EMHUME HAMAaHIISIMI.

15 ceprast 2008 poky, BpaxoByIOUH Cepiio3HicTh cuTyanii, ['onosa Cyay, IiF04d BiATOBIAHO IO MyH-
KTy 4 crtarti 74 Permamenty Cyamy, TepMiHOBO 3aKJIMKaB CTOPOHHU «IisTH TAaKHUM YHHOM, II0O 3a0e3-
MEYUTH HE3aJIe)KHO BiJ TOTO SKUH HaKa3 CTOCOBHO 3allUTy Mpo THMYacoBi 3axonu CymoMm moxe OyTu
MPUHAHATO, N[00 TakKi 3aX0Ju Malld HAICKHHUHA epekT». [licas BIAKPUTUX CIyXaHb, SKi BimOymucs 3 8
o 10 xoBtHs 2008 poky, Cyn BUIaB Haka3 MO0 THMYACOBHUX 3aX0JiB, MojgaHux [py3iero. Cya Takox
3a3HAYUB, MO «KokHA CTOPOHA MOBMHHA YTPUMYBATHCS BiJ OYIb-SKHUX i, IKi MOKYTh 3aBIATH IIKOIN
npasaM iHmoi CTOpoHHU mo0 OyAb-IKOTO pimeHHs, sike Cyln MoXKe BUHECTH Y CIIpaBi, abo sKi MOXYTh
MOTIPIIATH YH TOJOBKHTH crip y Cyli UM yCKIaaHUTH BHpimeHHs». HapemTi, Cyn 3000B’s13aB KOKHY
CTOPOHY «iH(OPMYBATH HOT0 MPO JOTPUMAHHS HEIO ... TAMYACOBHX 3aXO0iBY.

Biarak, Cyx miffimoB BUCHOBKY J€CsAThMA TOJIOCAMH IPOTH IIECTH, IO BiH 3rigHo 3 KoHBeHIiEO HEe
Ma€ IOPHUCIUKII] BAHOCHTH PillleHHs 1O cyTi. TMM He MeHIII, JaHa clipaBa 30epirae icTopuyHe 3HAUYCHHS
SIK Tepina crpasa 3a ydacTio Pociiicbkoi denepairii, ska nmorpamiia 10 Mixkaapoanoro cyny OOH. Lle
TakoX OyB IepInii BUNaaok, konu Miskaapoguauii cyn OOH 0Oy 6e3mocepeIHb0 MOKIUKaHUH TIyMadn-
TH TToJIOXKeHHsT MikHapogHOT KOHBEHIIT 1965 poky mpo JiKBigaliio BCix GopM pacoBoi THCKpPUMIHAIIII.

Pazom 3 nuMm, Cyx He OyB TOTOBHM PO3IIISIHYTH KJIIOUOBE MUTAHHS, aJKEC IEHTpaIbHE Miclle B Na-
HOMY cIopi Oyiio IOB’si3aHE 30BCIM HE 3 pacoBOI0 AMCKpHuMiHamiero. lle Oyiao BUMankoBe 3amuTaHHS
B KOHTEKCTI CIIpaBH, sIKa CTOCyBalacs caMe 3aCTOCYBaHHS CHuiH. MIXKHApOIHUH Cyl B CBOIO 4epry He
Mae FOPHUCIMKINIT 00 MUTaHb 3aCTOCYBAHHS CHJIH, 1 TAKUH BUCHOBOK MaB OHM BUPIIIMTH CHip pa3 i Ha-
3aBKIU. Y mii crpasi OyIIo 3po3yMiNo, I0 MOXIJIHBICTh BHHECEHHS PIMICHHS MO CYTi MaJIOHMOBIpHA i
o Mi>kHapoIHUH Cya, y KpalloMy BHITaIKy, BAKOPHCTOBYBABCS sIK 3pyYHUN MalIaHIUK JJIs ITyOIigHO-
T'0 BUCJIOBIIOBAHHS HMOJITUYHUX 00pa3 abo Ul MPUBEPHEHHS YBArH MIXKHAPOJHOT CIIUTBHOTH IO TSIKKO-
ro cranoBumia [py3ii, 63 >XKOAHOTO HaMipy 3alydaTH CyZOBY (YHKIIIO 10 (haKTHYHOTO BPETYIIOBAHHS
cropy.

BraxaeTncs, mo cnpaBa «Ipy3is mpotu Pocilicekoi ®enepariin — Hanexkana came 10 KaTeropii
cnopiB, siki Cyn MaB 6e3 3BOJIiIKAHHSI BIUTYYHTH SIK 3I0BXKHUBAaHHSA IponecoM. el apryMeHT moCHIII0€Th-
csl TUM (pakToM, 1o [py3is mopymuia cupaBy 3arajioM MO0 TOTO CaMOTO IpeaAMeTa B €BpOIeHChKOMY
CyZi 3 MpaB JIOIUHU, MOXIIHBO, ORI IMiAXOASIIOMY (GOpyMi ISt pO3TISAY CIIpaB MPO IpaBa JIIOAHHU,
Hi’)K M>KHapOIHUN CY/I.

KuarouoBi ci1oBa: pacoBa IHCKpHUMiHAIIs, JTIKBiAaMist BCiX pOpM pacoBoi AuckpuMiHamii, MixkHapo-
uuii cyn OOH, KonBeHiris mpo JiKBiIaIio BciX GopM pacoBoi AUCKPUMIHALII.

Formulation of the problem. The legal importance of the Georgia v. Russia case is that it indicates

the extent to which the parties will go to find a jurisdictional basis for bringing a claim even if prima
facie the jurisdictional foundation seems rather far-fetched. In the Georgia v Russian Federation case,
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it seemed on the face of it that there was a very tenuous connection between the actual dispute that the
parties were concerned with and the treaty on which the application for judicial settlement was based.

It was clear in this case that the possibility of a judgment on the merits was unlikely and that the
International Court was, at best, being used as a convenient platform for the public articulation of
a political grievance, or to draw international attention to Georgia’s plight, without any intention of
engaging the judicial function in the actual settlement of the dispute. It is inconceivable that there
were any international lawyers who would have characterised the dispute as one that was principally
concerned with violations of the provisions under CERD.

The dispute brought to the fore the question whether the International Court should assume jurisdiction
under a treaty such as CERD, when the issue of racial discrimination was only a marginal aspect of a
much larger dispute in another area of international law such as the legality of the use of force. Or, more
controversially, when a dispute about a completely different aspect of international law is carefully re-
characterised, for the purpose of giving the Court jurisdiction.

Even if it is accepted that disputes in international law are rarely concerned with one area of the law
and that the majority involve a multiplicity of issues under general international law, there is a case
for arguing that, in order to protect the integrity of the judicial process and the proper administration
of international justice, the Court should adopt standards for weeding out those claims that are clearly
unmeritorious and amount to abuse of the judicial process.

In other words, even where the provisions invoked on the face of it provide the Court with jurisdiction,
it should be prepared to decline an application by appealing to considerations of propriety.

Analysis of scientific sources. Ukrainian scientists have not been studied separately the issue of
proceeding instituted by the Republic of Georgia before the International Court of Justice against the
Russian Federation relating to “its actions on and around the territory of Georgia in breach of the
International Convention on the Elimination of All Forms of Racial Discrimination. However, it is
important to note the works of foreign scientists on this issue, namely: Szewczyk, Bart M.J., Phoebe
Okowa and others.

The purpose of the article is to establish real goals and expectations from the submission of the
specified dispute by the Republic of Georgia to the International Court of Justice against the Russian
Federation relating to its actions on and around the territory of Georgia in breach of the International
Convention on the Elimination of All Forms of Racial Discrimination. And also to investigate the legal
nature of the consequences of such an appeal and the position of the Court regarding this case and the
parties.

Presenting of the main material. On April 1, 2011, the International Court of Justice (ICJ,
International Court) delivered its judgment on preliminary objections to jurisdiction in the Case
Concerning Application of the International Convention on the Elimination of All Forms of Racial
Discrimination, a contentious case initiated by Georgia against the Russian Federation in the aftermath
of the armed conflict that broke out between the parties in the Georgian territories of South Ossetia
and Abkhazia on August 8, 2008. In its application, Georgia alleged that Russia was responsible for
racial discrimination and ethnic cleansing in the two territories in violation of its obligations under
the International Convention on the Elimination of All Forms of Racial Discrimination (CERD). On
October 15, 2008, by eight votes to seven, the Court ordered provisional measures against both Parties
based on prima facie jurisdiction under Article 22 of CERD. Having held that its Order on provisional
measures nonetheless did not prejudge its jurisdiction on the merits, the Court had to examine de novo
four preliminary objections raised by the Russian Federation. In the Judgment, however, the Court
declined jurisdiction over the matter.

Although the Court has concluded, by ten votes to six, that it has no jurisdiction under CERD
to give a judgment on the merits, the dispute nevertheless retains historical significance as the first
dispute involving Russia that has come before the International Court. It was also the first time that the
International Court was directly called upon to interpret the provisions of CERD.

But it would be better to explain everything in more detail.

Background to the Dispute.

On 8 August 2008, Russia launched a full-scale military operation in Georgia ostensibly to protect its
peacekeepers and nationals who were facing attacks and persistent persecution in Georgia’s breakaway
republics of Abkhazia and South Ossetia. Cessation of hostilities was finally achieved on 16 August
2008 when both parties agreed to comply with the terms of a European Union (EU)-brokered ceasefire
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under the leadership of the French President and then holder of the rotating EU presidency Nicolas
Sarkozy.

Although the immediate trigger of the legal dispute on which the International Court was called upon
to give a judgment was the Russian invasion of Georgia, the conflict itself has a long and protracted
history, dating back to the early 1990°s and the events that followed the disintegration of the Soviet Union
and the emergence of Georgia as an independent state. Both South Ossetia and Abkhazia had enjoyed the
status of autonomous oblastj or districts of Georgia under the Soviet Union. Their attempts to unilaterally
secede from Georgia during the early 1990s were unsuccessful and the international recognition of
Georgia, which accompanied its declaration of independence, extended to the whole territory including
the two provinces. There followed a prolonged period of unhappy co-existence between Georgia and
the two Republics, with both latter entities enjoying de facto autonomous status within Georgia, with
the active support of the authorities in Moscow. The period following Georgian independence was also
marked by violence on both sides with much hostility directed at ethnic Georgians living in the two
Republics who were frequently subjected to forcible expulsion and destruction of property.

The tensions culminated in a ceasefire mediated by the Commonwealth of Independent States (CIS)
and the deployment of Russian-led CIS peacekeepers, although their neutrality in the conflict was
consistently questioned. It has been suggested that the events in August 2008 were precipitated by
Kosovo’s declaration of independence and its subsequent recognition by other States including the
United States, as well as Georgia’s public declaration of its intention to seek North Atlantic Treaty
Organisation (NATO) membership at the NATO summit in Bucharest in April 2008. In its application
before the International Court, Georgia argued that Russia had intended to create ethnically homogenous
client states in South Ossetia and Abkhazia that would be politically, economically and socially allied
and dependent upon it, and act as a buffer against NATO’s expansion eastwards.

In the aftermath of the armed conflict that broke out between the Parties in the Georgian territories of
South Ossetia and Abkhazia on August 8, 2008, Georgia instituted proceedings against Russia four days
later. Georgia alleged that Russia “practised, sponsored and supported racial discrimination through
attacks against, and mass-expulsion of, ethnic Georgians” in the two territories in violation of Russia’s
obligations under the CERD” [3].

The next day, Georgia submitted a request for provisional measures (subsequently amended) ordering
Russia to cease and desist from conduct inconsistent with CERD [4]. In its Order on provisional
measures, by eight votes to seven, the Court found prima facie jurisdiction based on Article 22 of CERD,
which provided that any dispute between two or more States Parties with respect to the interpretation
or application of this Convention, which is not settled by negotiation or by the procedures expressly
provided for in this Convention shall be referred to the ICJ at the request of any party to the dispute [5].
The Court concluded that Article 22 does not, in its plain meaning, suggest that formal negotiations in
the framework of the Convention constitute preconditions to be fulfilled before the seisin of the Court.
On the other hand, it noted that Article 22 does suggest that some attempt should have been made by the
claimant party to initiate, with the Respondent Party, discussions on issues that would fall under CERD.
Most importantly, it held that this decision in no way prejudges the question of the jurisdiction of the
Court to deal with the merits of the case.

As Judge Greenwood wrote subsequently in his concurring opinion to the Judgment, the “jurisdictional
threshold which the applicant has to cross (at the provisional measures stage) is set quite low and any
ruling — whether as to law or fact — which the Court makes is necessarily provisional” [6].

Thus, the Court had to examine de novo four preliminary objections to its jurisdiction on the merits
raised by the Russian Federation.

The Substantive Issues.

Several controversial themes underlay the application and arguments of the parties, especially as
developed in both the request for provisional measures and the preliminary objections submitted by
Russia.

The dispute brought to the fore the question of state complicity in the acts of armed rebel groups and
the circumstances under which the activities of such groups can be attributed to a state or its institutions,
as well as the consequences of such attribution.

The Georgian application also indirectly raised the question of the legality of Russia’s conferment
of its nationality on the inhabitants of South Ossetia and Abkhazia. Had the Court given a judgment on
the merits, it would conceivably have had to address the question of succession in matters of nationality
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and whether international law imposes any constraints on the conferment of nationality under a state’s
municipal law, especially in circumstances where such conferment is arguably mala fides.

The Russian Federation under a series of enactments from 1991 onwards had apparently extended
its citizenship to South Ossetians and Abkhazians, relying on a Soviet definition of citizenship based
almost exclusively on the ability to speak the Russian language and in the absence of any formal ties of
kinship or allegiance.

As the EU sponsored international fact-finding mission noted in its report, extra-territorial collective
naturalisation of this kind was clearly contrary to international law. There were concerns too about
conformity with domestic Russian law on citizenship, especially the formal requirements on residency.
In South Ossetia, the citizens on whose behalf the 2008 armed intervention was purportedly undertaken
had in some cases been granted Russian citizenship just one month before the invasion.

The dispute also raised questions about the application of the law on selfdetermination in the context
of secession, and whether the enforceable content of international law contains workable criteria
applicable to breakaway republics. In particular, it involved an examination of the legal consequences
of providing armed support to such separatist groups in the face of protest from the parent state. The
issue of self-determination has in general only been considered in the context of peoples under colonial
or foreign military occupation; its application outside those contexts remains problematic and has not
been comprehensively examined in an international dispute settlement forum.

In addition, the dispute presented the International Court with the opportunity to examine the extent
to which international law entitles a state to use force in the protection of its nationals in another country
and the limitations, if any, placed on the exercise of such a right.

The case also involved the recognition of states. In the period between the application and delivery
of a judgment on preliminary objections by the respondent state, Russia proceeded to extend recognition
to the two breakaway Republics. This has been met with protest and condemnation from the rest of the
international community, who have consistently treated the conflict as a matter internal to Georgia and
in respect of which its territorial integrity was paramount.

Parties Arguments.

As noted above, Georgia founded its application on the jurisdictional provisions in Article 22 of
CERD, a treaty to which both Russia and Georgia were parties. Russia was regarded as a successor state
to the Union of Soviet Socialist Republics (USSR) for the purposes of this treaty and Georgia was bound
by virtue of its instrument of accession deposited in 1999. The Court was therefore not called upon to
re-examine the question, which had so troubled it in the Genocide Convention case, on whether there
was a rule of automatic succession to human rights treaties under general international law.

At the provisional measures phase, Russia put forward a number of substantive and procedural
objections to the International Court’s jurisdiction. It argued that its intervention in the first and second
phases of the conflict had been in the nature of a peacekeeping operation at the behest of the CIS with the
express consent of Georgia. Implicit in this argument was the suggestion that the circumstances and the
justification for its intervention were in fact inconsistent with the deliberate violation of human rights.

Russia further argued that its obligations under CERD did not apply outside of its territory and
specifically that the provisions relied on in Articles 2 to 4 did not have extra-territorial application.

Russia claimed that the responsibility for the violations of the obligations under CERD rested primarily
with the separatist authorities in Abkhazia and South Ossetia. This responsibility, it maintained, could
not under any circumstances be attributed to it, since these authorities were not its de facto organs, nor
were they acting under its direction and control. Referring specifically to the request for provisional
measures, Russia maintained that the dispute in both form and substance fell outside the scope of CERD.

The substance of the argument as developed by Russia during the oral hearings may be summarised
as follows:

a) That the dispute was evidently not a dispute under CERD. In the alternative, if there were a
dispute, it would relate to the use of force, international humanitarian law and territorial integrity, but in
any case not to racial discrimination;

b) that even if breaches of CERD had occurred they could not, even prima facie, be attributable
to Russia. It strenuously denied that it exercised the requisite degree of control, making it legally
responsible for violations of human rights occurring in the two provinces; and

c) thatevenif CERD were applicable, which it argued was not the case, the procedural requirements
of Article 22 had not been met. It argued that Georgia had failed to provide evidence that it had attempted
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to negotiate as required by the provision, nor had it positively indicated that it had employed in some
form the mechanisms provided for by the CERD Committee before referring the dispute to the I1CJ.

On the basis of these arguments, Russia asked the International Court to declare that it lacked
jurisdictional competence to hear the dispute and that as a result the request for provisional measures
ought to be rejected and the case removed from the list.

The parties differed on whether the conditions in Article 22 were obligatory, and the Court could
not have jurisdiction unless they had been pursued to no avail. Georgia maintained that Article 22
was merely descriptive of a process that the parties could avail themselves of without making it an
indispensable requirement. Russia, on the other hand, asserted that Article 22 contained binding pre-
conditions for the Court’s seisin and until they had been exhausted the Court plainly had no jurisdiction.

Decision on Preliminary Objections.

Russia submitted four preliminary objections, two of which turned out to be determinative [7]:

1.  First, Russia argued that there was no dispute between the parties regarding the interpretation or
application of CERD at the date Georgia filed its application.

2. Second, Russia argued that Georgia had not met the CERD preconditions for the seisin of the
Court by failing to negotiate or resort to CERD procedures before instituting proceedings.

With respect to Russia’s first preliminary objection, the Court noted that a “dispute is a disagreement
on a point of law or fact, a conflict of legal views or of interests between two persons.” It also observed
that while a State does not have to expressly refer to a specific treaty in its communications with another
State to be able to invoke the treaty as a jurisdictional basis before the Court, the exchanges have to
refer to the subject matter of the treaty “with sufficient clarity to enable the State against which a claim
is made to identify that there is, or may be, a dispute with regard to that subject-matter.” The Court then
proceeded to assess numerous official documents and statements presented by Georgia to determine
whether a dispute existed and whether the parties had attempted to negotiate its resolution.

The Court found that between July 1999 and July 2008, there was no evidence of a dispute between
the Parties regarding the subject matter of CERD. It held that the submitted documents either:

(1) did not refer to the CERD, racial discrimination, or ethnic cleansing;

(2) did not attribute such conduct to Russia, but instead to separatist forces in South Ossetia and
Abkhazia;

(3) were not authored, endorsed, nor acted upon by the Georgian Executive (as the primary
representative and spokesperson for the State in its international relations); or

(4) were not communicated to Russia.

Indeed, instead of perceiving Russia as a party in conflict with Georgia during this time period, the
Court construed Russia as a peacekeeper. It cited many documents, including United Nations Security
Council resolutions, which made “standard references to the Commonwealth of Independent States
(CIS) peacekeeping forces and the Russian Federation’s role as a facilitator” of communications between
Georgia and the separatist forces. Even as late as June 2008, the Court found, Georgia approached “the
Russian Federation as a facilitator, as a potential guarantor and in terms of its role in the CIS peacekeeping
forces,” rather than alleging Russia’s direct or indirect responsibility for racial discrimination or ethnic
cleansing in South Ossetia and Abkhazia.

However, after war erupted between Georgia and Russia, the Court found that Georgia made direct
allegations of Russia’s ethnic cleansing against Georgians in South Ossetia and Abkhazia. On August 9,
2008, Georgian President Saakashvili stated in a press conference that “Russian troops expelled the whole
ethnically Georgian population of South Ossetia” and were trying to do the same in Abkhazia. Georgia
repeated these claims the following day at the UN Security Council and in subsequent statements, all of
which Russia contested.

Consequently, the Court found that there was a dispute between the parties relating to the subject
matter of CERD that emerged between August 8 and 12, 2008, the date of Georgia’s Application. Thus,
Russia’s first preliminary objection was dismissed.

Turning to Russia’s second preliminary objection, the Court held that Article 22 of CERD established
procedural preconditions for the seisin of the Court. The Court concluded that Georgia did not meet
these conditions by failing to negotiate with Russia regarding their dispute under CERD or to utilize
CERD procedures prior to initiating proceedings at the ICJ.

Based on the ordinary meaning of Article 22, the Court held that the phrase “which is not settled
by negotiation or by the procedures expressly provided for in this Convention” would be rendered
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meaningless, contrary to the principle of effet utile, if it did not require some effort at negotiation or
CERD procedures before the seisin of the Court.

The Court rejected Georgia’s argument that the phrase was “merely a statement of fact” that a dispute
existed since it was not settled. With respect to the substantive requirement of the preconditions set forth
by Article 22, the Court held that “negotiations are distinct from mere protests or disputes” and require,
at the very least, “a genuine attempt by one of the disputing parties to engage in discussions with the
other disputing party, with a view to resolving the dispute.”

It rejected Georgia’s claim that “the threshold for negotiations is low; that substance is more important
than form; that it is for the parties to determine whether further negotiations are likely to be fruitful; and that
no purpose is to be served in the pursuit of hopeless or futile negotiations.” However, it acknowledged that
beyond the general guidelines for negotiations that it articulated, “ascertainment of whether negotiations,
as distinct from mere protests or disputations, have taken place, and whether they have failed or become
futile or deadlocked, are essentially questions of fact for consideration in each case.”

Moreover, it recognized that negotiations can be through “diplomacy by conference or parliamentary
diplomacy,” but emphasized that they must relate to the subject matter of the treaty asserted as the basis
for the Court’s jurisdiction. Here, however, the Court found that a genuine attempt at CERD-related
negotiations was lacking.

The Court noted that both parties accused each other of ethnic cleansing during an emergency session
of the UN Security Council on August 10, 2008, and in subsequent statements, but did not attempt
negotiations on the subject matter of the CERD. Notably, the Court acknowledged the “complex” nature
of this issue, since Russia’s Foreign Minister stated that he did “not think that Russia will have the
mindset not only to negotiate, but even to speak with Mr. Saakashvili” and that “Mr. Saakashvili can
no longer be our partner and it would be best if he left.” However, it also observed that Russia “did
not dismiss the possibility of future negotiations on the armed activities,” presumably with Georgia’s
Foreign Minister or any Georgian representative other than the President.

Thus, the Court concluded that CERD-related negotiations “were never genuinely or specifically
attempted.” By ten votes to six, it held that it did not have jurisdiction over the merits.

In a joint dissenting opinion, five judges disagreed with the Court’s ruling on Russia’s second
objection based on two main grounds [8].

First, the dissent argued that a recent ICJ decision interpreted the phrase “which is not settled” as a
statement of fact that a dispute has not been settled rather than a condition for negotiations. Quoting the
ICJ’s decision in the Oil Platforms Case (Islamic Republic of Iran v. United States of America) (2003),
the dissent noted that a similar phrase — “not satisfactorily adjusted by diplomacy” — did not pose a
jurisdictional bar as it was “sufficient for the Court to satisfy itself that the dispute was not satisfactorily
adjusted by diplomacy before being submitted to the Court.” The dissent noted that “surprisingly, this
clear and fairly recent precedent is not even mentioned in the Judgment.” However, it then acknowledged
that “admittedly, that decision looks to two precedents which, on careful inspection, are not entirely
consistent with the position the Court took in 2003.” Thus, it concluded that the Court’s jurisprudence
interpreting phrases similar to those in Article 22 “was not consistent, but was fluid and uncertain,” such
that there was no clear ordinary meaning of Article 22.

Second, the dissent argued that, assuming Article 22 required negotiations, the Court adopted a
“formalistic” rather than a “realistic” approach to the facts of this case in concluding that there was
no attempt to negotiate regarding CERD-related issues. Having reviewed the same documents cited
in the Judgment, the dissent argued that Russia “maintained an immutable position” and “denied any
responsibility for acts of ethnic cleansing.” Given Russia’s “unwavering stance” — refusing to even
communicate, let alone negotiate, with Georgia’s President — the dissent concluded that “there was no
reasonable possibility of a negotiated settlement of the dispute as it was presented to the Court.”

Conclusions

To paraphrase Carl von Clausewitz, this case illustrated litigation as continuation of war by other
means. The dispatch with which the proceedings were instituted — merely four days after the outbreak of
hostilities — distinguished it from most cases before the ICJ which typically follow years after a dispute
emerges, the issues of contention have crystallized, the factual record has developed, and the respective
interests of the parties have been identified [9].

The ICJ is a court of first and final instance, but here it became an immediate instrument of military
strategy resting on the element of surprise and skillful use of the public media.
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Consider, as comparison, the Court’s case concerning Maritime Delimitation in the Black Sea
(Romania v. Ukraine), which was initiated six years after the start of negotiations between the parties
and following twenty-four rounds of negotiations [10].

On the other hand, there may be an emerging trend where litigation becomes legitimately integrated
with other tools of international politics in real time as events unfold. For instance, shortly after Col.
Muammar el-Gaddafi began to violently suppress the popular resistance to his rule in Libya, the UN
Security Council referred him to the ICC for crimes against humanity. In the midst of the ongoing NATO
mission to protect Libyan civilians, the ICC has issued arrest warrants against Gaddafi, one of his sons,
and his chief of military intelligence. Concurrently, the African Court on Human and Peoples’ Rights has
issued an order for provisional measures requiring Libya to “immediately refrain from any action that
would result in loss of life or violation of physical integrity of person” in breach of its obligations under
the African Charter on Human and Peoples’ Rights and other international human rights instruments.
In these cases, the consent of parties to the dispute turned out to be less relevant to jurisdiction than the
power and will of other actors to enforce the courts’ judgments, though the practical effectiveness of
these decisions is still to be determined.

The debate over the Court’s function is likely to continue without any definitive resolution. Each
international actor, including the Court, should do what it can to promote human dignity — a philosophy
that could be termed “principled pragmatism” [11]. At times, this approach may imply that the Court
should decline jurisdiction lest parties in the long-term would be less likely to utilize the Court’s
procedures without any short-term benefit in resolving the immediate dispute before it. Over time,
it appears that the Court has proven to be a wise judge of the scope of its power and has secured
compliance with most of its decisions. This record should be expanded, but that will occur only if states
file cases that the Court can realistically adjudicate.

The legal importance of the Georgia v. Russia case is that latter indicates the extent to which the
parties will go to find a jurisdictional basis for bringing a claim even if prima facie the jurisdictional
foundation seems rather far-fetched [12].

In the Georgia v Russian Federation case, it seemed on the face of it that there was a very tenuous
connection between the actual dispute that the parties were concerned with and the treaty on which
the application for judicial settlement was based. It was clear in this case that the possibility of a
judgment on the merits was unlikely and that the International Court was, at best, being used as a
convenient platform for the public articulation of a political grievance, or to draw international attention
to Georgia’s plight, without any intention of engaging the judicial function in the actual settlement of the
dispute. It is inconceivable that there were any international lawyers who would have characterised the
dispute as one that was principally concerned with violations of the provisions under CERD.

The dispute brought to the fore the question whether the International Court should assume jurisdiction
under a treaty such as CERD, when the issue of racial discrimination was only a marginal aspect of a
much larger dispute in another area of international law such as the legality of the use of force. Or, more
controversially, when a dispute about a completely different aspect of international law is carefully re-
characterised, for the purpose of giving the Court jurisdiction.

The International Court has taken the view that it will not refuse to hear a claim because the dispute
has other aspects that are not being litigated before it. It has not, however, been entirely consistent in
its treatment of applications brought under a treaty instrument when the subject matter of the dispute
is only peripherally governed by that instrument. In the Genocide Convention case [13], the Court
refused to hear self-defence claims in the context of a dispute based on the jurisdictional provisions of
the Genocide Convention. However, in the Oil Platforms case, the Court had no difficulty in accepting
jurisdiction in a dispute concerning the use of force where the jurisdiction was based on a Treaty of
Friendship. Even if it is accepted that disputes in international law are rarely concerned with one area of
the law and that the majority involve a multiplicity of issues under general international law, there is a
case for arguing that, in order to protect the integrity of the judicial process and the proper administration
of international justice, the Court should adopt standards for weeding out those claims that are clearly
unmeritorious and amount to abuse of the judicial process.

This clearly involves a major revision of the International Court’s attitude to cases brought before it
and a greater role in evaluating the parties’ motives. Until now, the ICJ has taken the view that it will
not concern itself with the motives of the parties in bringing cases before it. Yet it is precisely this kind
of evaluation of motive that it will be called upon to undertake if it is to exclude disputes brought in

367



Cepis [TPABO. Bunyck 80: wactuna 2

bad faith. In other words, even where the provisions invoked on the face of it provide the Court with
jurisdiction, it should be prepared to decline an application by appealing to considerations of propriety.

The Georgia v Russian Federation case, as formulated before the Court, it is suggested, fell precisely
in the category of disputes that the Court should have struck out summarily as an abuse of process (This
argument is strengthened by the fact that Georgia had brought proceedings broadly on the same subject
matter before the European Court of Human Rights, arguably a more suitable forum for the adjudication
of human rights than the ICJ). A second approach is to argue that the parties cannot limit the range
of matters on which the International Court may pronounce once the latter’s jurisdiction is properly
founded. This gives the Court the latitude to expand on the range of issues, which it regards as coming
within the scope of the dispute, without being constrained by the parties’ arguments in the pleadings.
The party bringing a claim is therefore properly forewarned that it is for the Court, and not the parties,
to decide on the relevant issues.

Both the dissenting judges and the majority of the Court in Georgia v Russian Federation differed
substantially on their evaluation of the facts and what legal consequences should follow from those
facts. For the majority, the facts confirmed the existence of a dispute, although a very narrow one under
the terms of CERD. But they denied that the applicant state had satisfied the procedural conditions
imposed by the Convention before judicial proceedings could be commenced. For the dissenting judges,
the facts supported the existence of a more comprehensive dispute dating back to the 1990s and, that
on the evidence, there was not much of a realistic chance that the parties could attempt a negotiated
settlement before recourse to the Court. Yet, although they reached different conclusions from the facts,
both positions shared the same limitations. They were not prepared to address the key issue that the
centrality of this dispute had very little to do with racial discrimination. It was an incidental question in
the context of a dispute that was overwhelmingly about the use of force. The International Court does
not have jurisdiction over the use of force questions, and that finding should have disposed of the dispute
once and for all.

That is the logical outcome of an international dispute settlement system, which at present is firmly
rooted in state consent and where the International Court’s role is limited to settling actual disputes
between state parties on a private rights model reached different conclusions from the facts, both
positions shared the same limitations.
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