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Honernio I.C. MpaBuia 3’sacyBanus €CILJI naaBHocTi JocTaTHiX BpiBHOBa:Ky10uu GakTopis
NPUAHATTS NOKA3aHb CBilka 00BUHYBAYEeHHS, IKHI He 3’IBUBCH 10 CYAY.

VY craTTi po3mIsHyTa MpaBoBa MO3UIS €BponeiicbKOro cyay 3 mpas JIOJUHU IOA0 HAIBHOCTI BPiB-
HOBaXXYIOUMX (haKTOPiB MPUIHATTS MOKa3aHb CBiJJka OOBUHYBAuEHHS, IKUH HE 3 IBUBCS 10 CYAY.

OOrpyHTOBaHO, 10 KOJU OOBHHYBaYeHOMY HE OyJ0 HaJaHO MOXJIHMBICTH AOMUTATH CBiJKa MiJ dac
PO3CiAyBaHHS UM Mif 9ac CyA0BOTO PO3IIsIy, €BponeiichbKuil Cy/ 3 MpaB JIIOAMHU KOHCTATY€ MOPYILICH-
Hs NyHKTY | Ta mianyHKTy «d» myHKTY 3 cTtarti 6 KoHBeHII] Mpo 3aXUCT MpaB i OCHOBOIMOJIOKHUX CBO-
6ox moaunu. ITokazaHo, 110 HaBeIEHUN MiAXiX HE € CTPOro KaTeTOpUIHUM 1 €Bpomnelcbkuil cya 3 npaB
JIIOIMHU JIOTIYCKa€ MOKJIMBICTh BUKOPUCTAHHS MOKa3aHb CBiJKA, KU He 3’ SIBUBCS B CYA0BE 3aCiTaHHs
1 He OyB JIOMUTAHUK Ha CTaJii 1OCYIOBOTO PO3CIilyBaHHS.

BcranoBieHo, 110 B 0CHOBI 3rajjaHoro gomnycky Benuka Ilanata €sponeiicbkoro cyay 3 npas JHOIU-
HU BUKOPUCTOBY€E MPABIIIO TPHOXCTYMIHYATOTO TECTY, OJHUM 13 KPUTEPIiB IKOTr0 30008’ sI13y€ HAI[lOHAIb-
Hi CyAM BCTQHOBHUTH: YU MAJIM MICIIe JOCTAaTHI BPIBHOBAXYIOUH (DAaKTOPH, B TOMY UHCII BaXJIUBI MPo-
LecyasbHI TapaHTii, sIKi KOMIEHCYIOTh CKJIAJHOIII, 3 SKUMH 3ITKHYJIach CTOPOHA 3aXUCTY B PE3yIbTaTi
OPUHHATTS B SIKOCTI JOKa3y HENEPEBIPEHUX MOKA3aAHb.

OOrpyHTOBaHO, IO HAI[iOHAJBHI CyIH 3000B’s3aHi, 3ITKHYBIIMCH 3 TPOOJIIEMOIO HESBKU YU aHOHIM-
HOCTI CBIJIKIB, PO3IVISIIaTH MOXKJIUBICTE BUKOPUCTAHHS albTEPHATUBHUX Mip, SIKi MEHIIIOI0 Mipo0 oOMe-
KYIOTh MpaBa, HIXK MPUUHSTTS MMOKa3aHb CBIJIKiB B SIKOCTI 0Ka3y. HarosomnieHo, 1o KOy HalioHaJIbHI
CYAM BU3HAIOTh allbTEPHATHBHI MipU HEIOLIJbHUMH 1 JO3BOJIATH OTOJIOCHTH MOKa3u CBiJKiB, BOHH IO-
PYUIYIOTh IYHKT | mianmyHKTY «d» mianmyHkty 3 crarti 6 KoHBeHIIT PO 3aXHUCT MpaB i OCHOBOIIOIOKHUX
CBOOO/I JIIOIUHH.

Haronomeno Ha nepexonanocti Benukoi [lamatu €Bpomneiicbkoro cyay 3 mpas JIOJUHU: HAIBHICTh
JIOCTATHIX BPiBHOBAXXYIOUUX (haKTOPiB MA€ TOCTIAKYBAaTUCh HE TIIBKU y TUX CIIPaBax, B SKUX MTOKA3aH-
HS BIJICYTHBOTO CBifiKa OyJIM €TMHOIO UM BUPIIIAIBLHOIO MiACTABOIO AJIS 3aCyIKEHHSI 0OBHHYBAYCHOTO,
a TaKoX Y CIpaBax, B IKMX HE BAAJIOCS BCTAHOBHUTH, Y OyJIU BiAMOBIAHI MOKa3aHHS €IMHUMH YU BUPi-
manbHUMU. [1pu nbomMy 06csar BpiBHOBaXy04H (pakTopiB, HEOOXITHUX JJISI TOTO, I[00 CyAOBHN PO3TIIST
BBa)KABCS CIIPaBE/UIMBUM, OyJle 3aJI€KaTH BiJl BATOMOCTI IIOKa3aHb BiJICYTHHOTO CBiJIKa: YAM BasKJIUBIIIi
Il TOKA3aHHS, TUM BaroMillMMU MaioTh OyTH BpiBHOBaXXyrouH (haktopu. HaBeneHi npukiaau 101aTKO-
BUX TapaHTiil, sKi 3amo06iraoTh MOPYIICHHIO 3TaJJaHUX MIPAaBOBUX HOPM.

Kuarouosi ciopa: €CII, nponecyanbHi rapanTii, mpaBuia 3’ sCyBaHHS HasIBHOCTI BPIBHOBAXYIOUH
(akTopiB, MponecyaIbHi TapaHTii, CIPaBeJIMBE MPABOCYAI.

Poletylo P.S. ECHR rules for determining the presence of sufficient balancing factors for the
admission of the testimony of a prosecution witness who did not appear in court.

The article examines the legal position of the European Court of Human Rights regarding the
existence of balancing factors for accepting the testimony of a prosecution witness who did not appear
in court.

It is substantiated that when the accused was not given the opportunity to question the witness during
the investigation or during the trial, the European Court of Human Rights states a violation of paragraph
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1 and subparagraph «d» of paragraph 3 of Article 6 of the Convention on the Protection of Human
Rights and Fundamental Freedoms. It is shown that the given approach is not strictly categorical and the
European Court of Human Rights allows the possibility of using the testimony of a witness who did not
appear at the court session and was not questioned at the stage of the pre-trial investigation.

It has been established that, the Grand Chamber of the European Court of Human Rights used the
rule of the three-step test, one of the criteria of which obliges national courts to establish: whether three
were sufficient balancing factors, including important procedural guarantees, which compensate for the
difficulties which compensate for the difficulties with which faced by the defense as a result of accepting
unverified testimony as evidence.

It is well-founded that national courts are obliged, when faced with the problem of non-appearance
or anonymity of witnesses, to consider t6he possibility of using alternative measures that limit rights
to a lesser extent than accepting testimony of witnesses, to consider the possibility of using alternative
measures that limit rights to a lesser extent than accepting testimony of witnesses as evidence. It is
emphasized that when national courts recognize alternative measures as inexpedient and allow witness
testimony to be announced, they violate paragraph 1 of sub-paragraph «d» of sub-paragraph 3 of Article
6 of the Convention on the Protection of Human Rights and Fundamental Freedom:s.

The conviction of the Grand Chamber of the European Court of Human Rights is emphasized: the
presence of sufficient balancing factors should be investigated not only in those cases in which the
testimony of an absent witness was the only or decisive basis for the conviction of the accused, as well
as in cases in which it was not possible to establish whether relevant indications are the only or decisive.
At the same time, the amount of balancing factors necessary for the trial to be considered fair will
depend on the importance of the testimony of the absent witness: the more important these testimonies
are, the more weighty the balancing factors should be. Examples of additional guarantees that prevent
violations of the mentioned legal norms are given.

Key words: ECHR, procedural guarantees, rules for determining the presence of balancing factors,
procedural guarantees, fair justice.

[ocTanoBka mpo6jeMu. Y TpakTHIl HANIOHATHHOTO CYIOYHHCTBA TPAIUISIOTHCS BHITAIKH, KOIU
MMOKa3aHHS CBiIka OOBHMHYBAaYCHHS BH3HAIOTHCS SK JOKa3, HABITH KOJIM OOBHHYBAUCHHWH HE MaB 3MOTHU
JIOTIUTATH BIJICYTHHOTO CBIJKA HI HA €TaIi JOCYA0BOTO PO3CIIAYBaHHS, HI MiJ 4ac CYJI0BOTO PO3TIISIIY.
€BpONCHCHKUI CyI 3 IPaB JIIOAWMHE B TAKOMY BUIAJAKY BH3HAE€ MOPYLICHHS MYHKTY | MAMyHKTY «d»
nyHKTY 3 crarti 6 KOoHBEHIII mpo 3aXHCT MpaB JIOAWHU Ta OCHOBOIIOJIOKHHX CB0OOA. PazoMm 3 ThM,
HaJHAIIOHAIFHUHN CYJOBHUI OpraH IOIYyCKae NPUUHATTS HAIIIOHATFHUMH CyJJaMH ITOKa3aHb BiICyTHHOT'O
B CyJi CBiJKa, SIKIIO JIUISl [IbOTO HAsBHI IOCTATHI BPiBHOBaXXyr04H (pakTopu. OIIHKY JOCTAaTHOCTI BPiB-
HOBQ)KYIOUH MPaBWI €BPONCHCHKUN CYJI 3 PaB JTIOIUHU 3AIHCHIOE HA OCHOBI BUPOOIICHUX HUM MPABUIL.
[Torpeba y BUKOpHUCTAHHS MPABHII 3’ sICYBaHHs HasIBHOCTI JOCTATHIX BPiBHOBAaXYIOYH (DAKTOPIB MOTpe-
Oye JOCIIJDKEHHS, OCKUIbKY BiJ Hel B 3HAYHIN Mipl 3aJICKUTh CIPABEIIUBICTh PIIICHh HAIIOHATBHUX
CyaiB.

Cran ompamoBaHHs Ui€i mpodaematuku. [IuTaHHIO OMIHKH 3’sCyBaHHS HAsBHOCTI JOCTaTHIX
BpPIBHOBaXYI0UH (DaKTOPIB MPUUHATTS MOKa3aHb CBiAKa OOBUHYBAYCHHS, SIKUI HE 3 SIBHBCS IO CYIY, B
pizamit wac migHimamu 0. Azapos, B. Banusapuyk, B. Jlykamesuu, b. Mowniug, I1. Hazaperko, M. Oui-
myk, B. Tepruinauk ta inmi. L{iHHI pexoMeHaamii 3 MmiaHATOro MUTAHHS HAJIaBAJIMCh B P03’ ICHEHHAX
Bepxouoro Cyny. Pazom 3 TuM, mpo0ieMi MpakTUKHA BUKOPHCTAHHS €BPONEHCHKUM CYJIOM 3 TIPaB IIf0-
JIMHU MpaBIa 3’ ICyBaHHs HASBHOCTI IOCTATHIX BPIBHOBAXYIOUM (PaKTOPIB MPUUHSITTS MOKa3aHb CBif-
Ka, KUl He 3’ SIBUBCS B CYJOBE 3aCiJaHHs, IPUALISIOCH yBaru HEAOCTATHBO.

MeTol0 cTaTTi € y3araJbHEHHS PAKTUKHA €BPONECHCHKOTO CYAy 3 MPaB JIIOAMHH O[O0 MPABUII OIliH-
KH 3’sICyBaHHs HASBHOCTI JOCTATHIX BPiBHOBAXYIOUU (PaKTOPIB MPHUIHITTS [TOKA3aHb CBiJIKa 0OBUHYBa-
YCHHSI, SIKUU HE 3’ IBUBCS 10 CYIY.

Buxiax ocHoBHOTo Martepiaay. CrpaBeanuBiCTh CyIOYHHCTBA BU3HAYAEThCS cTaTTeio 6 KoHBeHIIT
PO 3aXHCT IPaB JIIOJUHU i OCHOBOIOIOKHUX cB0OO (mani — KoHBeHIis), B sIKii MyHKT 1 Ta MiATyHKT
«d» myHKTY 3 cTBepmKyI0Th: «1. KoxkeH Mae mpaBo Ha cripaBeANIUBHI i MyOIIYHHIA PO3IVISLA HOTO CIIpa-
BH YIPOJOBXK PO3YMHOTO CTPOKY HE3aJCKHHUM i O€3CTOPOHHIM CYIOM, BCTAHOBICHUM 3aKOHOM, SIKHU
BUPIIIUTD CHIp 11010 HOTo mpaB Ta 000B’A3KiB IUBIJIBHOIO XapaKTepy Ta BCTAHOBUTH OOIPYHTOBAHICTh
OyIb-SIKOTO BUCYHYTOTO MPOTH HHOTO KPUMIHAIBHOTO OOBHHYBaueHHs... 3. KoxxHuil 00BHHYBaueHUN y
BYMHEHHI KPUMIHAJIbHOTO MPABONOPYLIEHHS Ma€ IlOHAMEeHIIe Taki npasa: ... d) JONUTyBaTH CBiAKIB
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0OBUHYBaueHHsI a00 BUMaraTu, o0 X JOMUTANIN, a TAKOK BUMAraTH BUKJIMKY U JOTHUTY CBIJIKIB 3aXH-
CTy Ha THX CAMHUX YMOBax, 110 i CBiJKiB OOBUHYBaueHHS...» [1].

€Bporelicbkuid cyn 3 npas Jrogunu (nani — €CIIJI, Cyn) BOavae, mo miamyHKT «d» MyHKTY 3 110
AHAJIOTI 3 IHIIMMH TOJIOKCHHSIMHU MYyHKTY 3 ctarti 6 KoHBeHIii, siBisie co00K OJHE 3 MiHIMaJIbHUX
MpaB, sKi MalTh OyTH HaJaHi Oylb-IKii 0c0o01 MpH Npea’ sIBICHH] 1 KpUMIHAIBHOTO OOBUHYBaYCHHS.
L1i mpaBa SBISAIOTH COOOFO SIBHO BUPAXKEHI rapaHTii CIpaBeIMBOTO CYJJOBOTO PO3IIIALY (2 He CYKYITHICTh
(hakTOpiB, sIKi BApTO BpaxoByBaTH) [2, m. 89].

He 3anexxHO BiJI mpwYMHH, Yepe3 sKi OOBMHYBaueHHWU HE MOXKE JIONUTATH CBiJIKA, HASBHICTH I10-
pyueHHsl myHKTY 1 Ta minnmyHkty «d» myHkTy 3 crarti 6 Kowenii, €CIIJI BOavae: «Sxmo oOBHU-
HyBaueHOMY OyJI0 HaJIaHO HAJEXKHY 1 JJOCTATHIO MOXKIIMBICTh OCKApKUTH TIOKA3aHHS, KOJU BOHHU OyJiu
HaJlaHi Yy Ha OUIBII Mi3HIHM cTajii, IX BU3HAHHS B SIKOCTI JIOKa3iB caMe Mo c0o01 He CYNepeUYHTh MyHKTY
1 1 mianyHkty «d» myHKTy 3 crarti 6 KonBenuii. [Ipote 3 iporo ciiaye, 110, KoJiu 0OBUHYBaYeHUN BU-
pOK 0a3yeThbCsi BUKJIFOYHO YW BUPIIIAIBHOIO MIpOKO Ha MOKAa3aHHSX 0COOH, Ky OOBHHYBaYeHUH HE MaB
MOXKJIMBOCT1 JIOMHUTATH UM 3a0€3MEYUTH MPOBEACHHS HOTO JOMMTY, UM MiJ] Yac PO3CIITyBaHHS M TiJ
4ac CyJ0BOTr0 pO3MIISALY, TO IIpaBa Ha 3aXHCT OOMEXKEHi J0 CTYIEeHs, HECYMICHOTO 3 TapaHTIsIMU CTaTTi 6
Koupenmii» [3, m. 40].

MOXJIMBICTh BUKOPUCTAHHS B SIKOCTI JIOKa3iB MMOKa3aHb CBIJKa, SKUW HE 3’SBHBCS B CYIOBOMY 3a-
CiJIlaHHI 1 He OyB JIONMUTAaHHWK Ha CTaJil JOCYIOBOTO PO3CIIiyBaHHS, JUIsl BIAMOBIAHOCTI MyHKTY 1 1 mif-
nyHKTy «d» nyHkty 3 crarti 6 Koupennii, Benuka I[1anara €CIIJI BcTaHOBITIOE 3 JOTIOMOTO0 IIpaBuja
TPBOXCTYIIHYATOTO TECTY, KPUTEPISIMHU SKOTO €:

1) 4wm icHyBaJM Baromi miJICTaBH JIJIS HESIBKY CBIJIKA B CYIOBE 3aCiJJaHHS 1 JIJIsl IPUHHATTS B IKOCTI1
J0Ka3y HelepeBipeHNX MOKa3aHb BiJICYTHHOTO CBiJIKa;

2) 4um Oynu DOKa3H BiICYTHHOTO CBiIKA €IUHOIO UM BHPIMIAJLHOIO OCHOBOIO ISl BHHECCHHS ITifl-
CYIHOMY OOBHHYBaJILHOTO BHPOKY;

3) uYM MaJM Miclle TOCTaTHI BPIBHOBaXYIOUi ()aKTOPH, B TOMY YHCJI BaXXJIMBI MPOIECyasbHI ra-
paHTii, SKi KOMIEHCYIOTh CKIAIHOMII, 3 SKHUMH 3ITKHYJIach CTOPOHA 3aXHUCTy B PE3yNIbTaTi MPUITHAT-
TSl B IKOCTI TOKa3y HENEPEeBIpEHUX MOKa3aHb, sIKi 3a0e3IevaTh CIpaBeNINBICTh CYTOBOTO PO3TIAAY [2,
m. 152].

OTxe, KpUTEPiil «BPIBHOBAXKYIOUN (PAKTOPU», Pa30M i3 BaKIMBUMH IIPOIECCYaTHHIMH TapaHTisIMH,
SIKI KOMITEHCYIOTh CKJIaHOIII, 3 IKHM 31TKHYJIach CTOPOHA 3aXHCTY B pE3yJIbTaTi BU3HAHHS JOKa30M He-
nepeBipeHuX (hakTiB, € 000B’A3KOBUH 1 3HAYHOIO MIPOI0 BU3HAYA€E CIPABEIIUBICTD CYJOBOTO PO3TIISIY.

Skio HamioHanbHi cyau, BBaxae €CIIJI, cTHKaOThCA 3 TPOOJIEMOIO HESBKHA UM aHOHIMHOCTI CB1JIKIB,
TO JOUIJIBHO PO3IVIAIATH MOXJIMBICTh BUKOPUCTAHHS ajJbTEPHATUBHUX MIp, SIKI MEHIIOK MIipo oOMe-
JKYIOTh TIpaBa, HiXK MPUHHATTS MOKa3aHb CBIJKIB B AKOCTI TOKa3y. SIKIIO K HALlIOHAIBbHI CYIH BU3HAIOTh
aJbTEPHATUBHI MIpH HEJAOUUIBHUMHU 1 JO3BOJISATH OTOJIOCHUTH MOKA3H CBIJIKiB, BOHU MOPYIIYIOTh MYHKT 1
mianyHKTy «d» nyHkry 3 crarti 6 KonBenuii [2, m. 46].

VY BHIIaIKy €IMHOTO CBiJKa OOBHHYBAuCHHs, SIKUH HE 3’SIBUBCS JI0 CyLY, IPaBO OOBHHYBAauYEHOTO Ha
CBIilf 3aXUCT HE MOXKE BPIBHOBXUTHU BTPATy MOKJIMBOCTI MMOOAYUTH, JOIMHUTATH YU HiIJaTH Iepexpec-
HOMY JIOTHUTY IIbOTO CBifgKa. SIKIIO K CBiIKIB OOBHHYBaueHHS, SIKi HE 3 SIBIIIMCS HA CYJOBHH PO3IIISI,
KiJIbKA, TO 3aXHCT KPIM BTPATU MOXIIMBOCTI MOOAYHUTH, JOMUTATH, MiIaTH NEPEXPECHOMY TOIHTY KOXK-
HOTO, HE MOXKE BCTAHOBUTHU PO30I’KHOCTI B MOKa3aHHIX, HASIBHICTh 3rOBOPY MiX HUMHU [2, mimi. 46-47].

Cepexn ¢dakropiB, 3MaTHHX KOMIICHCYBAaTH HEAOIIKH, 3 SKAMU 3ITKHYJIACh CTOPOHA 3aXUCTY Y BUMIATKY
HEsIBKU CBIIKiB B cynoBe 3acinanus, €CILJI BOayae Tpu moTeHIiHI BpiBHOBAXYIOYH (PaKTOPH:

1) MOXJIHBICTB, SIKOIO OOBHHYBAau€HUU CKOPUCTABCS IIJI Yac MPOBA/PKCHHS Ha HANiOHATHHOMY
PiBHI, BUKJIACTH BJIACHY BEPCIIO Ta MOCTABUTH IiJl CYMHIB JIOCTOBIPHICTh ITOKa3aHb CBiJIKIB, Ta BKa3aTu
HEY3TOIKCHOCTI ¥ IXHIX IOKa3aHHAX (0CKapKCHHsI OOBUHYBAauYCHUM MOKAa3aHb CBIJIKIB, SKi HE 3’ SIBUIIH-
Csl IO CYIy, HE € JIOCTaTHIM BPIBHOBaXYIOUHM (pakTtopoM [4, m. 49; 5, m. 41]; BIIIUB HOTO YUHHHUKA HA
CIPaBEITMBICTh MPOBAKEHHS 3QJICKUTH 1 BiJl JOMMOBHEHH Horo iHmuMmu (axropamu [6, 1. 48]);

2) HasBHICTH IHIIMX MiATBEPIUKYIOUMX NOKa3iB (HANPHUKIAN, iCHYBAaHHS 3HAYHOI CXOXKOCTI MiX
OIIMCOM TMPABOTIOPYUICHHS Pi3HIUMHE CBIJIKAMH, MK SKHMH He OyJ0 KOIHUX TOKa3iB 3MOBH; TaKe ITiJ-
TBEP/KCHHS € MEHIII BATOMHUM, SKIIO YKOJICH CBIJIOK HE JaBaB MOKa3aHHs B cyai [7, m. 128]);

3) yd4acTb OOBHHYBau€HOTr0 B OYHHMX CTaBKaX CBIJKIB ITiJl 4aC CYJOBOIO CIIiCTBA (MOKIMBICTE Opa-
TH y4acTb B OYHIM CTaBIIi 13 KO)KHUM CB1JIKOM OOBHHYBa4deHHs), Ha IyMKy Cyny, € Ba)KJI1Ba NpoLecyaib-
Ha TrapaHTis, 3JaTHa KOMICHCYBAaTH HEHONIKH, 3 IKHMH 31TKHYJIaCh CTOPOHA 3aXHCTY y 3B’SI3KY 3 HESB-
KOO CBIJIKIB y cynoBe 3acijanus [7, m. 110; 8, mm. 41-46; 9, . 41-46; 10, . 48-50]) [6, . 48-50].
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3a yMOBH HESIBKH CBiJIka OOBUHYBAuCHHsI y BIIIKpHUTE CyloBe 3acijanns, Benuka [Tanata €CIIJI Ha-
Jana po3’sICHEHHS MPUHIHNITIB, SKi MAIOTh 3aCTOCOBYBATHCS JUIS 3a0€3MEUeHHS CIPaBEIIUBOCTI CyIO-
Boro po3rsaay. Cepen IUX MPUHIUIIB OJWH OB’ SI3aHUM 13 3aCyKEHHSIM OOBHHYBa4eHOTO Ha OCHOBI
€JMHOTO YW BUPIMIAIBHOTO MOKa3aHHS BIICYTHBOTO cBijiKa. J[ns1 3a0e3nedenns Oanancy cTopiH, Bennka
[Tanmara €CI1JI BuMarae HasBHOCTI BPIBHOBaXXyt0uH (HaKTOPiB, y TOMY YHUCII ICHYBaHHS BaroMUX IpO-
[ecyalbHUX TapaHTii. BpiBHOBaXyroui (akTOpy MarOTh BKJIIOYATH 3aXOJH, 37aTHI 3a0€3MEUnTH CIpa-
BEJIJIMBY Ta HAIIC)KHY OIIHKY IOCTOBIPHOCTI TaKoTO JIoKa3y [2, mm. 119-147; 11, nm. 131-135; 12, 1. 58;
13, m. 75].

Benuka [Tamata €CILJI po3’scHIO€, 0 HASABHICTH TOCTATHIX BPIBHOBAXYIOYHX (PAKTOPIB MAE JTOCII]I-
JKYBaTHCh HE TUTHKH y THX CIIpaBax, B AKUX MMOKa3aHHS BIJICYTHBOTO CBiJIKa OyJIU €IMHOIO YW BUPIIIATh-
HOIO ITiICTaBOIO IS 3aCYPKCHHSI OOBHHYBAUCHOTO, & TAKOXK Y CIIpaBax, B AKX HE BIAJIOCS BCTAHOBHTH,
4yy OyNIM BiJINOBIJHI MMOKAa3aHHS €MHUMHY 4M BUpimaibaumMu. Ha nymky Benukoi [Tanatu €CILJI, o6csr
BPIBHOBAXYIOUHU (PaKTOPIB, HEOOXITHUX IS TOTO, OO CYTOBHH PO3TJIs]] BBAXKABCS CIIPaBEUTMBUM, Oy/ie
3aJIeKaTH BiJl BATOMOCTI TIOKa3aHb BIJICYTHBOT'O CBIJIKA: YUM BaXKJIMBIIII I TOKAa3aHHS, THM BarOMilIMMHu
MarTh OyTH BpiBHOBaXXytouH ¢aktopu [12, . 59; 13, m. 76].

Cepell 10JJaTKOBUX TapaHTIil, sIKi 3a00ITal0Th BIICYTHOCTI MOPYIICHHS MYHKTY 1 Ta MiAMyHKTY «d»
nyHKTY 3 cTarTi 6 KOHBEHIT €: MOXJIMBICTh JJOTTUTATH CBiJIKa CTOPOHU OOBHHYBAYCHHS, SIKHH 3T0JIOM
He 3’SIBUBCS B CyJI0Be 3acigaHus [8, mm. 56-57; 9, . 41-46; 10, . 48—50; 6, . 50—52], HAABHICTb y
CyAy TepINoi 1HCTaHIIIT BiZieo3anucy Mmoka3aHb BiJICYyTHROTO cBifka [8, m. 19, 50], ygacTs 0OBHHYBave-
HOTO 1 3aXMCHUKA B OYHHUX CTAaBKaX Ha CTaJii 1OCya0BOro po3ciiayBanus [14, mm. 78-81; 15, . 67-69;
16, m. 123]. BapTo 3ayBaKUTH, IO JIO CJIIAYOTO, SKUH TPOBOAUTEL 04HI cTaBkHu CyjI CTaBUTh BUMOTY He-
3aJIE)KHOCTI Ta HEYTEePEIKEHOCTI, a y9acTh 0OBHHYBAUYE€HOTO B OYHUX CTaBKaxX Mae OyTH JOOPOBLIBHOIO
[17, m. 45].

BucnoBku. Y3zaransaeno npakrtuky €CILI mroqo BUKOpUCTaHHS IPaBWII 3’ sICyBaHHS HassBHOCTI JI0-
CTaTHIX BPIBHOBaXXyIOUH (haKTOPIB MPUUHATTS MOKa3aHb CBiJKa OOBUHYBAuCHHS, SKUH HE 3 SIBUBCS 110
cyny. Lli mpaBmiia 3abe3neyaTs nepeadaqyBaHicCTh Ta MPO30PICTh 3MIHCHEHHS MPaBOCYIAS B KpUMiHAb-
HOMY TIpoIeci.
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