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The article examines approaches to the interaction of decisions of the Court of the European Union
(CJEU) and international obligations in the field of human rights with the constitutional identity of states.
Attention is focused on the concepts of “national identity” and “constitutional identity”, their relationship,
and the introduction of the concept of “national identity” into the European legal order after the signing of the
Maastricht Treaty (1993). Attention is drawn to the fact that the primary law of the EU does not contain the
concept of “constitutional identity”, but this term is widely used in the decisions of the constitutional courts
of several EU member states. In these decisions, the constitutional courts raised the issue of the protection
of the constitution and constitutionality in the EU member state given the harmonization of legislation and/
or ultra vires decisions.

The article notes that the concept of constitutional identity is broad, it covers the historical, political,
cultural, and legal identity of the state, as well as the connection of national law with the international and
autonomous legal order of the EU. The idea of constitutional identity is dynamic and constantly evolving due
to the continuous development of the states themselves.

The analysis of various approaches to this interaction based on the German Federal Constitutional
Court, Hungarian Constitutional Court, and Italian Constitutional Court was carried out. It is noted that the
interaction of CJEU rulings with constitutional identities is based on the principle of primacy of the EU
law, and international human rights obligations are based on the conventional feature of the “obligation of
uniform interpretation” and universal standards while ignoring the constitutional tradition of the states. It
means that CJEU judgments have a higher legal force than national court judgments, while international
human rights obligations should become precedents for subsequent national court judgments, not lowering
the national standards of human rights protection.

Key words: Court of the European Union, constitutional court, human rights, international human
rights obligations, constitution, human dignity, national identity, constitutional identity, primacy of EU
law, protection of the constitution, interpretation, sovereignty, conflicts, harmonization, doctrine of friendly
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Hemxo JI., Boiiko B. locsirnenns 0asancy: B3aemonis pimens Cyny €C i mixknapoanux 30008’ -
3aHb 3 NIPAB JIOAUHH 3 HALiIOHAJILHOI0 KOHCTUTYLIHOIO ileHTHYHICTIO.

B crarTi nocmipKyroTees miaxonu moao B3aemonii pimens Cyny €Bpomneticskoro Corosy (CEC) ta mik-
HapOIHUX 3000B’s3aHb y rajy3i MpaB JIIOAWHU 3 KOHCTUTYIIHOIO 1JICHTUYHICTIO JiepXkKaB. AKIICHTY€EThCS

124



HayxoBwii BicHuk Ykroponcekoro Hamionansnoro YaiBepcurerty, 2023

yBara Ha IMOHSTTSAX «HAI[IOHAJBbHA 1JICHTHYHICTE» Ta «KOHCTUTYIIHHA 1ICHTUYHICTBY, 1X CIIBBIJHOIICHHI
Ta BBEJCHHI MOHATTS «HAI[IOHAIBHA IJICHTUYHICTEY» B €BPOICHCHKUI TIPABOMIOPSIOK IMicis Tianucanas Ma-
acTpUXTChKOTo oroBopy (1993). 3BepraeThcs yBara Ha Te, 1o NepBHHHE NpaBo €C HE MICTUTH TOHATTS
«KOHCTHUTYIIIHHA 1IECHTHYHICTBY, alie IIed TePMiH IIUPOKO 3aCTOCOBYETHCS B PIIICHHSAX KOHCTUTYIIHHUX CY-
JIB HU3KHU KpaiH-ydacHuIs €C. B 11X piMIeHHSX KOHCTUTYIIIHHI CyIH MiAIAMa MMTaHHS 3aXUCTY KOHCTH-
TyIii Ta KOHCTHTYIIHHOCTI B JieprkaBi-wieHi €C 3 omisIy Ha rapMOHI3AIliI0 3aKOHOIaBCTBA Ta/abo pillleHHs
ultra vires.

B crarTi 3a3Ha4a€eThCs, MO TMOHATTS KOHCTHTYIIWHOI 1IJIGHTUYHOCTI € IMHPOKHAM, BOHO OXOIUTIOE 1CTO-
pHUYHY, MTOJITHYHY, KYJIBTYpHY, IPABOBY 1JICHTUYHICTh JEP)KaBH, a TAKOXK 3B 30K HAI[IOHAJIBHOTO TpaBa 3
MDKHApOJHHM Ta aBTOHOMHHM TIpaBoropsakoM €C. Inest KOHCTUTYIIIHHOT 1IECHTHYHOCTI € TWHAMIYHOK Ta
MTOCTIMHO PO3BUBAETHCS 3aBJISKH MOCTIHHOMY PO3BUTKY CaMHX JICPIKaB.

[IpoBeneHo aHami3 miaXo/diB, ki 3actocoBye DenepanbHuilt kKoHCTUTYIHHUN cyn HiMewannu, KoHncTh-
Tynidaui cyn Yropuwau ta Koncrurynidauii cyn Itamii. 3a3Hadaerbes, o B3aemonis piens Cyny €C 3
KOHCTUTYIIHHUMH 1JICHTUYHOCTSIMH IPYHTYEThCS Ha IPUHIUIT npuMaty npasa €C, a MikHapoHi 30008’ -
3aHHJ 3 MPaB JIFOJWHA IPYHTYIOTHCSI HA KOHBEHIIIHHIN pUCi «3000B’A3aHHS 11010 OJIHAKOBOTO TITYMaYeHHSD)
Ta YHIBEpCaJbHHUX CTAHAAPTAX, ITHOPYIOUH KOHCTUTYIIIIHI TpaauIlii nepxas. Lle o3Havae, mo pimenns CEC
MAaIOTh BUIIY IOPUIUYHY CHITY, HIX PIICHHS HAIlIOHAJILHUX CYJiB, a MDKHAPOIHI 30008’ sI3aHHS 11010 ITPaB
JIFONIMHU MAaOTh CTATH MPEIeICHTaAMHU JJIsi HACTYIMHUX PIllIeHb HAIlIOHAIBHUX CYIIB, HE 3HIXKYFOUHM HAIliO-
HAJBHHUX CTaHAAPTIB 3aXUCTY MPaB JIFOJIUHU.

Kmrouosi cnoBa: Cyn €poneiicbkoro Coro3y, KOHCTHTYIWHUHN CyJI, TIpaBa JEOIMHH, MIXXHAPOIHI 30-
0OB’s13aHHS IOJI0 MTPAB JIFOJMHH, KOHCTUTYIIis, JTFOJIChKA T'THICTh, HAIIIOHAIbHA 1ICHTHYHICTh, KOHCTUTYIIiH-
Ha IJICHTUYHICTh, IpuMar npaea €C, 3aXUCT KOHCTUTYIII1, TAYMadeHHs, CyBepEHITET, KOi3ii, TapMOHi3aIlis,
JIOKTPUHA JIPY>KHBOTO CTABJICHHS JI0 MI>KHAPOJIHOTO TIPaBa, JIOKTPHUHA BepXoBeHCTBa npasa €C.

Formulation of the problem. The interplay of CJEU rulings and human rights obligations with national
constitutional identity is a complex issue that does not have an unambiguous solution.

On the one hand, firstly, the doctrine of a “friendly attitude towards international law” is an integral part
of the rule of law principle. Constitutional courts are consistently and increasingly guided by the doctrine of
a friendly attitude to international law, interpreting the provisions of national constitutions and national laws.
Secondly, EU law is a special system of law that operates alongside international and national law. Its main
characteristic features distinguishing this system of law are the priority of EU law over the national law of EU
member states and the direct effect of EU law norms in their national legal systems. All normative acts of the
EU member states are covered by the doctrine of the supremacy of EU law, according to which the norms of
EU law have greater legal force compared to the norms of the national law of the member states, and in the
event of a legal conflict between the norms of the law of the European Union and the national norms of the
member states, public relations are regulated based on EU law.

On the other hand, the Constitution of the state is a systemic act that comprehensively regulates all legal
relations in the legal system of the state together with their interconnections. Constitutional courts should,
of course, take into account the practice of the Court of the EU, the European Court of Human Rights, based
on the Convention on the Protection of Human Rights and Fundamental Freedoms, but it cannot replace
the practice of national constitutional control and protection of the norms of the state constitution with this
practice and the highly specialized approaches of this body. Constitutional courts of several EU member
states continue to uphold the supremacy of the constitution in the national legal system.

In each specific case, the constitutional courts must weigh all the benefits and drawbacks before deciding
to question the CJEU or ECtHR judgments and make a reference to the violation of Article 4(2) TEU or
taking measures to protect constitutional identities.

The state of development of this problem. It is crucial to make a distinction between the European
framework and the role provided by Member States within it. As Villotti stated, it is necessary to
guarantee some level of consistency and, as a result, to create a minimum shared understanding of
the substantive parameters of Article 4(2) TEU [18]. Besides, according to Van Der Schyff, the idea
of national identity can become too nebulous to be useful and Member States might intentionally
use it as a tool to reshape European law to their preferences [17]. Schyff adds to this discussion by
arguing that constitutional identity helps differentiate constitutional orders based on the decisions they
make, encompassing constitutional customs and rules that support governance frameworks, such as
fundamental rights protection.
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The purpose of the article is a critical review of the interplay of the ruling of the Court of the European
Union (CJEU) and international human rights obligation (ECHR and the Charter of Fundamental Rights of
the EU) with national constitutional identities.

Presenting main material. After the signing of the Maastricht Treaty (1993), the idea of national identity
was introduced into the European legal order. “The Union shall respect the national identities of its Member
States,” declared Article F. Since 2009, this provision has been elaborated and now Article 4(2) of the Treaty of
the European Union (TEU) states the EU shall respect the national identities of the Member States, inherent in
their fundamental structures, political and constitutional, inclusive of regional and local self-government [14].

The term “national identity”” mentioned in Article 4(2) TEU is used mostly by the EU institutions and
CJEU as a test for determining if the actions of the EU are legitimate. For instance, in the first ECJ ruling on
Article 4(2) TEU on the case C-391/09, the Court recognized that the national language of the Member State
as part of the national identity should be respected, and the EU actions were not legitimate [8].

The term “constitutional identity” is not referred to in the primary law of the EU, however, it is derived
from the Member States’ Constitutional Court’s rulings [2, 29]. The purpose of these rulings is to defend the
constitution and constitutionality within the Member State in case of EU harmonization activity and/or ultra
vires decisions.

The concept of constitutional identity is broad, it encompasses the State’s historical, political, cultural, and
legal identity, and the relationship of the national law with the international and autonomous EU legal orders.
The idea of constitutional identity is dynamic and continuously evolving due to the continuous development
of the States themselves.

From the established case law, it can be pointed out that usually the terms “national identity” and
“constitutional identity” are used interchangeably notwithstanding the difference between them [4, 82]. For
instance, Advocate General Bot in his opinion in the Melloni case recognized that constitutional identity
certainly forms a part of the national identity of the Member States [9, 137-138, 142].

The debate over the interplay between national constitutional courts and EU law—using Germany,
Hungary, and Italy as case studies—is highly complex and demonstrates the different ways in which these
nations reconcile their commitments under EU law with their sense of national identity.

The notion of constitutional identity was first introduced during the period of the Weimar Constitution,
in 1928, by Carl Schmitt and Carl Bilfinger. It was used within their different theories to justify implicit
(constitutional) limits for amendments to the Weimar Constitution [13].

The German Federal Constitutional Court (BVerfG) in its decision on the compatibility of the European
Union's newly adopted primary law (Treaty of Lisbon) with the German Constitution was referring to the
“national constitutional identity” [2]. Also, the Court stressed in that decision the importance of the guarantees
of national constitutional identity and emphasized that the constituent power of the Member States as the
masters of the Treaties corresponds to the non-transferable identity of the Constitution.

At the same time, Hungary states in the preamble of the Fundamental Law of Hungary that “protecting
our identity, as it is rooted in our historical Constitution, is a fundamental duty of the State” [16].

Germany and Hungary are widely known for the protectionism of their Constitutions based on the number
of cases questioning the legality of the EU legislation. These countries are highly cautious of the new EU
laws, in the form of regulations, decisions, and directives, fearing some threat to the national sovereignty or
violation of constitutional provisions. The behavior of the BVerfG can be described as confrontational and
controlling towards the EU law [2, 271].

Another approach that strikes a balance between respecting national constitutional issues and EU
integration has resulted from the “judicial dialogue” between the CJEU and national courts. Examples of this
cooperative mindset include the Aranyosi case and Taricco II. Referring to national (constitutional) identity
in the framework of the EU emphasizes the dual role these concepts play in upholding Member States’
sovereignty and guaranteeing the legitimacy of EU actions.

The Aranyosi case is a prime illustration of the judiciary’s transparency and collaboration in maintaining the
integrity of EU law. A German court was unsure whether to allow the execution of two EAWs (European Arrest
Warrants) issued by Romania and Hungary because of their deplorable prison circumstances, which included
overcrowding and had already been denounced by the European Court of Human Rights [10]. The BVerfG
states that if an EAW is against the EU Charter of Fundamental Rights, it should not be carried out by the State.

A similar by-nature review was carried out by the Hungarian Constitutional Court (“HCC”) in its ruling
22/2016 (XIL.5), wherein it tackled a distinct type of challenge from the ones addressed by the Member
States’ Lisbon decisions [6, 123].
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HCC declared that it could, under special circumstances, examine whether Hungary’s commitments
to the EU infringe upon fundamental human rights (including human dignity) or Hungarian sovereignty
as guaranteed by the Hungarian Constitution. Hungary’s decision puts it firmly in line with the increasing
number of EU member states (like the Federal Republic of Germany) whose constitutional courts have
determined that EU member states are not required to violate their domestic constitutions to fulfill their
shared EU commitments, even in light of the European Court of Justice’s rulings regarding the primacy of
EU law.

At the same time, the Italian Constitutional Court (ICC) questioned the conformity of the EU law with
national provisions in a different way. ICC was trying to establish a “judicial dialogue” with the ruling of
ECJ in the Taricco case [7] and find common ground, not criticize, or use Article 4(2) TEU as an excuse not
to follow the EU law.

The idea of constitutional identity was put forward by ICC for the first time in its Decision No. 24/2017.
The court requested the European Court of Justice (ECJ) to elucidate whether the Taricco ruling genuinely
gave national courts the authority to disregard domestic norms, even if doing so went against a fundamental
principle of the Constitution, namely the legality principle found in Article 25 TEU.

The ICC notes in paragraph 8 of its order of reference that the ECJ’s ruling in Taricco does not take into
account whether [Article 325 TFEU] is consistent with the fundamental tenets of the Italian constitutional
order; rather, it seems to have specifically assigned this responsibility to the relevant national authorities [11].

The ICC also states that ‘[its] conviction (...), confirmation of which is sought from the Court of Justice,
is that the intention in making these assertions was to state that the rule inferred from Article 325 TFEU is
only applicable if it is compatible with the constitutional identity of the Member State, and that it falls to the
competent authorities of that State to carry out such an assessment’ (para 7 of the order of reference).

It is suggested that the model that emerged in the jurisprudence of the Italian CC should be called the
“cooperative model with embedded identity” [6, 105].

The concept of constitutional identity also covers the issue of the interplay of international human
rights obligations with the national constitutional provisions. It means that the Constitution can affect the
interpretation of international obligation and application within the States, which can cause 1) the violation of
Article 46 (1) of the ECHR, which states “the High Contracting Parties undertake to abide by the final judgment
of the Court in any case to which they are parties” [5] or 2) hinder the adoption and/or implementation of the
EU law.

The BVerfG has an interesting approach to dealing with issues of the international human rights obligation,
primacy of the EU law, and protection of the constitutional identity altogether.

In its old ruling on the Solange II case (1986), the BVerfG affirmed that “as long as the EU’s level
of protection of fundamental rights were substantially equal to the protection afforded by the German
constitution, the Court would not review Union acts in light of the fundamental rights of the Basic Law™’[15].
The BVerfG meant that the protection of fundamental rights is also a part of constitutional identity, and it
cannot be allowed to have lower standards at the EU level and force the Member States with higher standards
to infringe the constitutional provisions.

The Federal Constitutional Court of Germany in the case regarding the Treaty of Lisbon (Lisbon) dated
June 30, 2009, noted that “even after the entry into force of the Treaty of Lisbon, the European Union does
not become an entity similar to a state... The Union is not a federal state, it remains a union of sovereign
states with the current principle of limited powers in certain cases... ” [19]. In its decisions, the Constitutional
Tribunal of Poland emphasizes that “the Constitution remains the highest law of the Republic of Poland
about all international treaties that are binding on it” [20]. Nevertheless, the Court of the European Union
systematically emphasizes the inadmissibility of opposing EU law to national constitutional acts [21].

The idea of constitutional identity was referred to in connection with the ECtHR judgment in the case
Magyar Keresztény Mennonita Egyhdz and Others v. Hungary [12]. It was the case concerning the violation
of Article 11(freedom of assembly and association) of the ECHR by Hungarian authorities because of the
different treatment of the Applicant’s church in comparison to the incorporated churches. This case went not
only to the ECtHR but also to the Hungarian Constitutional Court (HCC) for review. HCC agreed with the
ruling of the ECtHR, but it was not a unanimous decision. Andras Zs Varga, the judge of the HCC, in his
dissenting opinion, pointed out that the differentiation of the incorporated churches and religious communities,
stated in Article VII of the Fundamental Law of Hungary is an element of the historical constitutional identity
of Hungary, and the ruling meant that the historical constitutional identity was abandoned to follow the
international standards [1, 94-97].
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Germany and Hungary exemplify the confrontational EU law model. The BverfG, firstly, did not allow
the unauthorized additional transfer of the competence to the EU and, secondly, gave priority to immutable
human dignity over EU law, thus protecting the identity of the constitution. The argument was as follows:
human dignity cannot be touched, even by the constitution- amending power; therefore, it was not possible to
transfer this kind of amending competence to the EU [6, 126]. At the same time, Italy tried to find a solution
to the existing problems between the national law and supranational EU law.

Conclusion. Constitutional identity is a dynamic reflection of a state’s ideals, developed from history,
culture, politics, and jurisprudence, that creates a unique sovereign state with its own rules and goals. Diverse
approaches among Member States of the EU reflect the existing and ongoing tension between them in the
context of competence and influence. Despite using different approaches, Germany and Italy demonstrate a
willingness to reconcile national constitutional values with EU law. Hungary, on the other hand, appears to
be taking a more solitary route, giving national identity precedence over EU integration. How these countries
strike a balance between upholding their constitutional identities and adhering to their obligations as EU
members may determine the course of these relationships in the future.
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