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The article emphasizes the change of the paradigm of the constitutional-legal mechanism of limiting the
rights and freedoms of a person and citizen, as well as increasing the role of the Supreme Council of Justice
in ensuring independent justice. It is emphasized that it is necessary to distinguish between the concepts
of “restriction of rights and freedoms” and “fixation of the boundaries of the very essence of rights and
freedoms”. Attention is drawn to negative human rights and the fact that they involve negative obligations
of the state and its agents to refrain from any actions aimed at their violation or illegal restriction. It is
characterized by the restriction of those rights and freedoms of a person and a citizen, which are most often
restricted in the member states of the Council of Europe: the right to freedom and personal integrity, the right
to private life, freedom of thought and conscience. The implementation of the prescription of Part 2 of Art.
35 of the Constitution of Ukraine, which defines the framework of restrictions on the human right to freedom
of outlook and religion, through the Criminal Code of Ukraine.

Attention is drawn to the fact that the state’s establishment of a number of legal norms that nullify a
number of human and citizen rights and freedoms is a violation of human rights and fundamental freedoms
guaranteed by the Convention on the Protection of Human Rights and Fundamental Freedoms. It is noted
that an effective judicial procedure significantly increases the level of their protection (rights and freedoms),
as it contains a number of guarantees against their arbitrary restriction, contributes to the rendering of a legal
and well-founded decision.

The article also draws attention to the legal status of the High Council of Justice. The issue of independent
justice, the right of everyone to protection of rights and freedoms by an independent court is raised. The
role of the High Council of Justice in ensuring independent justice and everyone’s right to effective judicial
protection is defined.

Key words: human rights, restrictions on the rights and freedoms of a person and a citizen, restrictions on the
right to freedom and personal integrity, restrictions on the right to private life, restrictions on freedom of thought
and conscience, the Supreme Council of Justice, the status of the Supreme Council of Justice, the judicial system,
independent justice, law everyone for the protection of rights and freedoms by an independent court.
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Heuixo J1., Bacuipuenko O. O6MeskeHHs IpaB i cBOOO/ JIIOAUHH i TPOMAATHUHA Ta PoJib Buuioi pagu
npasocyis B 3a0e3ne4yeHHi He3aJ1e;KHOro MPaBoCyAsl Ta NPaBa KOKHOI0 HA 3aXHCT NpaB i cB000j He-
3aJ1€KHUM CYA0M.

B crarTi akiieHTOBaHO yBary 3MiHi apagiurMu KOHCTHTYLIHHO-IIPABOBOIO MEXaHI3My OOMEXEHH IpaB
1 cBOOOI JIFOJIMHY 1 TPOMAJITHIHA, a TAKOX MABUIICHHI pouti Buioi paau npaBocynist B 3a0e3MedcHHI He3a-
JexHOT0 TipaBocyyst. [TimkpecaroeThes, 1o HeoOXiTHO BiIPI3HATH MOHSTTS “OO0MEXEeHHsI IpaB 1 cBo00A” Ta
“ikcariss Mex caMoi CyTHOCTI mpaB 1 ¢cB000 . 3BepTa€eThcs yBara Ha HEraTUBHI IIpaBa JIOOUHM Ta Ha TOU
(axT, o BOHU mepeadayaroTh HeraTHBHI 3000B’13aHHs EpKaBU Ta ii areHTiB — YTPUMYBATUCS BiJl OyIb-s-
KHX [JIi{, COpAMOBAHUX Ha 1X MOpylIeHHs a00 He3aKOHHE OOMEKEHHsI. XapaKTepu3y€eThCsl OOMEXKEHHS THX
paB 1 cBOOO JIIOAMHU 1 TPOMaIIHUHA, K1 HaliyacTiiie 0OMeXyIOThCs B Iep)kaBax-yyacHULsAX Panu €Bpo-
IIU: TIPaBO HA CBOOOJY Ta 0COOUCTY HEIOTOPKAHHICTD, MPABO Ha IPUBATHE YKUTTS, CBOOOIA TYMKH i COBICTI.
Po3kpuBaeThcs peanizaris npunucy 4. 2 ct. 35 Konerutyuii Ykpainu, sIKolo BU3HAYal0ThCs paMKH 00MeKeH-
HS IOJI0 TTpaBa JIFOAWMHKI Ha CBOOOIY CBITOIIISY 1 BipOCIOBiAaHHs, yepe3 KpumiHanbHMIA KOEKC YKpaiHu.

AKIIEHTYETBCSI yBara Ha TOMY, 1110 BCTAHOBJICHHS JIEPKAaBOIO HU3KU HOPM IpaBa, SKUMH HiBEIOETHCS P
paB 1 cBOOO JIIOAMHHU 1 TPOMAISIHUHA, € IOPYLIEHHSM IPaB JIOJUHH 1 0CHOBOIOJIOXKHUX CBOOO, rapaHToO-
BaHuX KOHBEHIi€I0 MPO 3aXHCT NpaB JIOAUHU 1 OCHOBOIIOJIOKHUX CBOOO. 3a3HauaeThes, 10 caMe edek-
THUBHA CYJI0Ba IMpOILeypa CYTTEBO MiABUIIYE PIBEHD iX 3aXHUCTy (IIpaB Ta cBOOOM), OCKIJIBKU MICTUTh HU3KY
rapaHTii BiJi CBaBUILHOTO X 0OMEXEHHSI, CIIPUsAE BUHECEHHIO 3aKOHHOTO Ta OOTPYHTOBAHOTO PIlLICHHS.

Takox B CTaTTi 3BepTAEThCA yBara Ha npaBoBuid ctaryc Buioi paau npaBocynas. [ligiiimaeTscs nuraH-
Hsl HE3aJISKHOTO MPaBOCYAIs, IIpaBa KOXKHOIO Ha 3aXHUCT MpaB 1 CBOOO He3aJIe)KHUM CylnoM. BusHauaeTbest
poiab Bumioi Pagu npaBocyis B 3a0e3meueHH] He3aIeKHOTo MPaBOCY/IA Ta IpaBa KOKHOTO Ha ePeKTUBHUN
CYIOBUH 3aXHUCT.

KurouoBi cJjioBa: mpaBa JII0AMHN, 0OMEXEHHS IpaB 1 cBOOO JIIOAWHU 1 TpPOMaTHIHA, OOMEKeHHS MTpaBa
Ha CBOOOAY Ta 0COOMCTY HEIOTOPKAaHHICTb, OOMEXKEHHsI MpaBa Ha MPUBATHE KUTTS, OOMEXEHHA CBOOOIU
JOYMKH 1 coBicTi, Buma pajga npaBocynad, craryc Bumioi paau mpaBocyans, CyoBa CUCTeMa, He3aJeKHE
MPaBOCYAIS, IPABO KOXKHOTO HA 3aXUCT MPaB 1 cBOOO HE3AJICHKHHUM CYJIOM.

Formulation of the problem

The relevance of the research topic is caused by urgent social needs — a change in the paradigm of the
constitutional-legal mechanism for limiting the rights and freedoms of a person and a citizen, a practical
necessity — shortcomings in the legislation of Ukraine and the practice of its application, which lead to vio-
lations of the constitutional rights and freedoms of a person and a citizen, debatable in legal science issues
of criteria of arbitrariness, unfairness of restrictions on the realization of constitutional rights and freedoms
of a person and a citizen, legitimate goal, social necessity to achieve this goal, questions of proportionality
and reasonableness of the restriction, as well as in the doctrine of constitutional law — general and specific
restrictions on the rights and freedoms of a person and citizen, conditioning restriction of a number of human
and citizen rights and freedoms by the need to respect the rights and freedoms of other people and the need
for the normal functioning of society and the state, their temporary restriction, control over the observance
of the constitutional rights and freedoms of a person and citizen in the conditions of a state of emergency, the
legal regime of martial law, etc.

In addition, the statistics of the European Court of Human Rights, published on its official website, show
that: 1) in Ukraine, the national mechanism for restricting the rights and freedoms of people and citizens
needs improvement; 2) legislation and the practice of its application in accordance with Art. 6 of the Conven-
tion on the Protection of Human Rights and Fundamental Freedoms [1].

It is well known: the judicial system of Ukraine must clean itself up and ensure everyone’s effective exer-
cise of their right to judicial protection. It is not acceptable that the international mechanism for the protection
of human rights takes over on a large scale the protection of the rights and freedoms of a person and a citizen
in Ukraine due to the fact that the national mechanism for the protection of human rights is systematically
recognized, for example, by the European Court of Human Rights, not effective

One of the key roles in increasing the effectiveness of the judicial system, and as a result, the effective-
ness of the judicial protection of human and citizen rights and freedoms in Ukraine belongs to the Supreme
Council of Justice.

The Supreme Council of Justice, after 10 months of non-authority and a complete renewal and change of
approaches in its work, resumed its activities in an authorized composition from January 12, 2023. The High-
er Qualification Commission of Judges of Ukraine, after almost four years of non-authority, was re-formed
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according to new rules and resumed its work on June 1, 2023. The architecture of the judicial system and
judicial governance was restored only on June 1, 2023. Long-term lack of authority of the governing bodies
in the judicial system led to negative consequences [2].

In the science of constitutional law, the following scientists paid attention to the issue of limiting the rights
and freedoms of a person and a citizen: Andrievska O.V. [3], Doroshenko E. [4], Irkha Yu. [5], Kozhevniko-
va V. [6], Maksimentseva N. [7] and others. At the same time, changes in social relations, such factors as
the state of war in Ukraine, and Ukraine’s European integration aspirations indicate the need to deepen and
further develop the research conducted by the above-mentioned scientists.

The purpose of this article

The purpose of this article is to describe the limitations of the rights and freedoms of a person and a citi-
zen, which are most often limited in the member states of the Council of Europe, the role of the High Council
of Justice in ensuring independent justice and the right of everyone to the protection of rights and freedoms
by an independent court.

Presenting main material

As you know, human rights are divided into negative and positive, depending on the mechanism of realiza-
tion of individual freedom and means of its provision by the state. Negative human rights define the negative as-
pect of freedom and protect a person from unwanted interference by the state in the sphere of his personal rights
and freedoms. They include most civil and political rights. Negative human rights include negative obligations
of the state and its agents (state authorities and their representatives) to refrain from any actions aimed at their
violation or illegal restriction. At the same time, the practice of the European Court of Human Rights shows that
when limiting both positive and negative human rights, their violation often occurs. Let’s consider those rights
and freedoms of a person and a citizen, which are subject to the greatest restrictions in the states.

The right to freedom and personal integrity

Being natural in nature, the right to freedom and personal integrity is not absolute, because there are cases
when the protection of the legitimate public interest, rights and freedoms of other persons requires its limitation
and is therefore socially justified. First of all, this applies to the field of criminal justice, where public and personal
interests collide, acute conflict situations arise, the resolution of which requires the use of procedural coercion
measures. By giving the competent state bodies the opportunity to apply them, the state aims to prevent the abuse
of rights so that the implementation of the constitutional rights and freedoms of one person does not harm the rights
and freedoms of others. The reality of the right to freedom and personal integrity is based on a system of legal
mechanisms that ensure its effectiveness and therefore acquire the meaning of legal guarantees. The most import-
ant of them are the judicial procedure for arrest and detention established for the first time by the Constitution of
Ukraine, the clear regulation of the grounds and terms of these coercive measures in the branch legislation.

The right to private life

The main (principle) components of the modern understanding of the right to privacy are distinguished,
taking into account, first of all, the interpretation of this right by the European Court of Human Rights. One
of the most pressing issues in the context of restricting the right to private life is the issue of abortion.

Regulation on abortion belongs to the sphere of the right to respect for a woman’s private life and the right
to family life of the future father. In the event of a conflict between them, the right of the mother has priority
in these matters. However, abortion also concerns the interests of society, so private life has certain limits in
this matter. Given this approach, the restriction of abortions is not necessarily interpreted as interference in
private life, which would be subject to justification in accordance with § 2 of Art. 8 of the Convention on the
Protection of Human Rights and Fundamental Freedoms, and may constitute the sphere of state regulation,
which in this case does not overlap with this international legal act.

The Strasbourg institutes, starting from the decisions on the very first cases, emphasized that there are
restrictions on private life. Many actions of the state directly or indirectly affect a person’s ability to self-re-
alize, but not all of them can be considered interference in private life within the meaning of Article 8 of
the Convention. Thus, the decision from 1972 reflected the point of view that the requirement of respect for
private life automatically decreases as a person engages more and more in public activities or affects the
interests of third parties. Among the considered cases was a decision on the lack of interference in private
life when photographing people participating in a public event and regarding statements made during public
hearings. It can be argued that “private” life ends where social activity begins.

Freedom of thought and conscience

Freedom of thought and conscience is one of the fundamental personal rights of a person, which means
the freedom of an individual from any ideological control by the authorities and his freedom to independently
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choose a system of spiritual values for himself. This freedom is much broader in its content than the freedom
of religion. Because it includes the right to adhere to atheistic beliefs and covers all aspects of a person’s
intellectual and spiritual life. It is an absolute right of an individual and is not subject to restrictions under
any circumstances.

In order to determine the means of guaranteeing the human right to freedom of thought, conscience and re-
ligion, an exhaustive list of possible restrictions on its application was established in international human rights
acts. In addition, it was supplemented by provisions relating to the prevention of coercion that would reduce the
freedom of a person to have or adopt a religion or belief of his choice and the right of parents and legal guardians
to ensure the religious and moral education of their children, in accordance with their own beliefs.

In turn, it is through the Criminal Code of Ukraine dated 04.05.2001 that the prescription of Part 2 of
Art. 35 of the Constitution of Ukraine, which defines the framework of restrictions on the human right to
freedom of outlook and religion [8]. Yes, in accordance with Art. 67 of this Code, the circumstances aggra-
vating punishment include the commission of a crime, including on the basis of religious enmity or discord.
And in accordance with Art. 110 — encroachment on the territorial integrity and inviolability of Ukraine, the
qualifying features that aggravate the committed act include the commission of actions provided for in part 1
of this article, which are combined with inciting religious enmity. In addition, Chapter V of the Special Part
of the Criminal Code of Ukraine — “Crimes against electoral, labor and other personal rights and freedoms
of a person and a citizen” contains five articles that directly relate to the human right to freedom of outlook
and religion. Yes, criminal liability is provided for: Art. 161 — for violating the equality of citizens depending,
among other things, on their attitude to religion; Art. 178 — for damage to religious buildings or religious
buildings; Art. 179 — for illegal possession, desecration or destruction of religious shrines; Art. 180 — for
obstructing the performance of a religious rite; and Art. 181 — for encroachment on people’s health under the
pretext of preaching religious beliefs or performing religious rites. At the same time, it should be noted that
the Criminal Code of Ukraine provides for rather severe sanctions for the commission of these crimes - fines,
correctional works, restrictions or deprivation of liberty for a period of one to five years, in case of aggravat-
ing circumstances regarding the committed crime.

At the same time, it is necessary to distinguish the concept of “restriction of fundamental rights and
freedoms” from the concept of “fixation of the limits of the very essence of rights and freedoms” adopted in
law-making practice.

Anyone who believes that their rights are arbitrarily restricted has the right to appeal to an independent
court. Today, the judicial system is being cleaned, because without it, the right to a fair trial is a fiction.

One of the key roles in this process belongs to the Supreme Council of Justice. Next, we will give argu-
ments why this role is one of the key ones and describe how it manifests itself.

The status of the Supreme Council of Justice is determined by Art. 1 of the Law of Ukraine “On the High
Council of Justice”. The Supreme Council of Justice is a collegial, independent constitutional body of state
power and judicial governance that operates in Ukraine on a permanent basis to ensure the independence of
the judiciary, its functioning on the basis of responsibility, accountability to society, the formation of an hon-
est and highly professional corps of judges, compliance with the norms of the Constitution of Ukraine and
laws of Ukraine, as well as professional ethics in the activities of judges and prosecutors [9].

During 2020-2023, the High Council of Justice received 810 appeals about interference in the activities
of judges, 274 reports were recognized as justified, more than 200 decisions on taking measures regarding
interference in the activities of judges during the administration of justice were directed to law enforcement
agencies. Unfortunately, only four indictments based on the specified facts have been submitted to the court.

The Supreme Council of Justice, in accordance with Clause 15 of Part One of Article 3 of the Law of
Ukraine “On the Supreme Council of Justice”, provides mandatory advisory opinions on draft laws on the
creation, reorganization or liquidation of courts, the judicial system and the status of judges.

All draft laws relating to the status of judges, the administration of justice, procedural laws, and more gen-
erally any draft laws that may have an impact on the judiciary, such as the independence of the judiciary, or
may limit the guarantees of citizens’ access to justice (including the judges themselves), should be considered
by the parliament only after receiving the opinion of the judicial council.

Conclusions

The implementation of the principle of the rule of law, everyone’s right to judicial protection is possible
only with real observance of the constitutional provisions regarding the independence of judges, which con-
tain legal guarantees aimed at preventing any influence on the judge and the judiciary.
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