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The article reveals the peculiarities of the constitutional and legal consolidation of positive discrimination
in the field of education in foreign countries and in Ukraine. It is established that: 1) positive discrimination
in the field of higher education is prohibited in the United Kingdom, Germany, Sweden, and Slovakia;
2) positive discrimination based on race in university admissions is prohibited in the USA; 3) positive
discrimination is allowed and applied: in Canada to representatives of the indigenous population (indigenous
peoples) when entering a university and when receiving special scholarships; in Bulgaria - only for one
ethnic community — Gypsies when entering a university, in Hungary — for socially disadvantaged citizens
and the ethnic community of Gypsies when entering a university, in Macedonia — for national minorities
when entering a university; in Finland for applicants who speak Swedish when entering certain educational
programs; in China - to representatives of ethnic minorities, in India - to representatives of classes and
castes that, according to the Constitution of India, are disadvantaged; in New Zealand — to representatives
of the indigenous Maori people and other Polynesians when entering higher education institutions and
providing scholarships, in Sri Lanka - to applicants from areas with poor access to education, in Brazil
— to representatives of racial and ethnic communities, people with low incomes and disabled people; 4)
in Japan, in accordance with national legislation, it is forbidden to apply positive discrimination on the
basis of gender, ethnicity, social origin (but not citizenship) when entering a university, but in practice
there is a policy of granting preferential treatment when entering a university to representatives of the
Burakumin national minority; 5) The French Constitution of 1958 prohibits discrimination on the basis of
race, religion or sex, French legislation that develops provisions of the French Constitution prohibits direct
and indirect discrimination in education based on race or ethnic origin, but allows positive discrimination
in education that is based on signs of «belonging to a certain district of the city».

In Ukraine, positive discrimination in the field of education when entering universities and receiving
scholarships for representatives of indigenous peoples of Ukraine is not provided for by national legislation.

Key words: human rights, the right to education, discrimination, the principle of equality, positive
discrimination, the constitution, constitutional and legal regulation.

Kapanersn A.P. [IpaBo Ha ocBiTy Ta MO3WTHBHA JAUCKPUMiHALIA: KOHCTHUTYUiliHO-PaBOBHIA
a”aJis.

B cTaTTi BHSBIIEHO OCOOIMBOCTI KOHCTUTYIIHHO-TIPABOBOTO 3aKPIIICHHS MO3UTUBHOT TUCKPUMIHAIT
B c(epi OcBITH B 3apyOiKHUX KpalHaxX Ta B YKpaiHi. BctaHoBieHO, 110: 1) MO3UTHBHA JUCKPUMIHALIS B
c(epi Buioi ocBiT 3a00poHeHa B CrionnyyeHomy Kopomniersi, ®PH, IlIsenii, CioBauuunHi; 2) mo3UTHBHA
IUCKPUMIHAINS 32 O3HAKOI0 pacy MpH BCTymi B yHiBepcuTeT 3aboponena B CLUA; 3) mo3utuBHA mwc-
KpUMIiHaIlis JO3BOJIEHA Ta 3aCTOCBYEThCs: B KaHani 10 MpeacTaBHUKIB KOPIHHOTO HACEICHHS (KOPIHHUX
HAapOJiB) MPH BCTYII B YHIBEPCUTET Ta MPH OTPUMAaHHI OCOOJMBUX CTHIEHIIN; B bonrapii — TUIBKH 1St
OJTHIET €THIYHOI CITIJILHOTH - IUTAH MPH BCTYII B YHIBEPCUTET, B YTOPIIMHI — JJIs COI[IaIbHO 3HEIOJICHUX
IpOMaJsiH Ta €THIYHOI CHUNBHOTH IIMTaH IPU BCTYII B YHIBEPCUTET, B MakeloHIl — IO HaliOHAJbHUX
MEHIIMH MMPH BCTYII B yHIBepcuTeT; B OIHIAHIIT 171 a0ITYpIEHTIB, IKI PO3MOBIISIOTH IIBEJICHKOI0 MOBOIO
MpH BCTYITI Ha MEBHI OCBITHI mporpamu; B Kutal — 10 npe/CTaBHUKIB €THIYHUX MEHINWH, B [HAIT — 10
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MPEICTaBHUKIB KJIACIB 1 KacT, sKi BiamoBigHo 1o KoHcrutymii Ianii € ymemiiennmu; B Hosiit 3enanmii
— JI0 IPEJICTAaBHUKIB KOPIHHOTO HapOJy Maopi Ta IHIIMM MOJUHE3UHIIaM MPH BCTYTII JJO BUIIUX HABYAIIb-
HUX 3aKIJIaJiB i HaJlaHHs ctunieHaii, Ha [llpi-Jlanmi — 1o abiTypieHTIB 3 pailoHIB 3 MOTAHUM JIOCTYIIOM JIO
OCBITH, B bpa3wmii — JJ1s peicTaBHUKIB PACOBHX 1 €THIYHUX CHIJIBHOT, JIFOACH 3 HU3BKUMH JIOXOJaMH 1
iHBamiiB; 4) B SMOHIT BIAIOBITHO /10 HAI[IOHAILHOTO 3aKOHOABCTBA ITPH BCTYIII B YHIBEPCUTET 3a00poHe-
HO 3aCTOCOBYBATH IMO3UTHBHY JUCKPUMIHAIIIIO 32 O3HAKOIO CTATi, €THIYHOI MPHUHAIEKHOCTI, COIAIIBHOTO
MTOXO/KEHHS (ajie He TPOMaJISTHCTBA), OJJHAK Ha MPAKTHII ICHY€E TOJITHKA HaJaHHS MIBrOBOTO PEXKUMY
IIPH BCTYTIl B yHIBEPCHTETI NPEJCTAaBHUKAM HAIllOHAIbHOT MEHITMHK OypakyMiH, 5) Koncturyis ®pan-
mii 1958 poxy 3a0opoHsie IPOBEJCHHS BIIIMIHHOCTEH 32 PacoBOIO, PENITIHHOK YU CTATEBOIO O3HAKOIO,
3akoHO/aBcTBO DpanIii, sike po3BuBae monoxkeHHs Korcruryiii ®paniiii, 3a00poHse npsaMy 1 HEpIMY
JUCKpUMIHAIII0 B c(hepi OCBITH 3a 03HAKOI PACH UM €THIYHOTO MOXO/KEHHS, alie JIO3BOJISIE MO3UTHBHY
JUCKpUMIiHAIlis B chepi OCBITH, sika 3aCHOBaHA Ha O3HAIll ITPHHAJICKHICTH JI0 TIEBHOTO PAOHy MicTay.

B VYkpaiHi mo3uTHBHA JUCKpUMIHALLSA B cepl OCBITH MPHU BCTYII B YHIBEPCUTETH, OTPUMAHHI CTHITCH-
JUH 1T IPEeJICTAaBHUKIB KOPIHHUX HAPOJIB YKpaiHU He Tepe0aycHa HalliloHATbHIM 3aKOHOJIaBCTBOM.

KurouoBi cioBa: npaBa JIFOIUHH, TIPaBO HA OCBITY, TUCKPUMIHAIlIS, MPUHIIUI PIBHOCTI, MO3UTHBHA
JUCKPUMIHAIIS, KOHCTUTYIIISI, KOHCTUTYIIHHO-TIPABOBE PETYITFOBAHHS.

Formulation of the problem. Higher education is determined by the totality of systematized knowledge,
abilities and practical skills, ways of thinking, professional, worldview and civic qualities, moral and
ethical values, other competences acquired in a higher education institution (scientific institution) in the
relevant field of knowledge according to a certain qualification at the levels of higher education, which are
higher in complexity than the level of complete general secondary education [1].

Itis well known: there is factual inequality and legal inequality. The international, European and national
law of the member states of the Council of Europe on the prohibition and prevention of discrimination
comes from the recognition that the law must take into account the differences between people because there
are so-called “vulnerable groups” in society at any time), who, due to reasons of a social or physiological
nature, are objectively in a less favorable position than other members of society, feel a greater risk of
poverty or social isolation. The field of education was no exception. In particular, positive discrimination
in the field of education during admission to universities was introduced in the USA. After the full-scale
invasion of Russia on the territory of Ukraine in 2022, many citizens of Ukraine left for the EU. The
problem of ensuring the right to education of displaced persons arose because the education system of
the EU member states was not designed for such a large number of displaced persons from Ukraine,
in particular, children. Both in academic circles and in practice, the discussion on the issue of positive
discrimination was intensified. In addition, Ukraine is integrating with the EU and should improve its
national legislation so that it complies with EU law. In this process, the experience of implementing EU
norms by EU member states is important for Ukraine.

The state of development of this problem. In the science of constitutional law, the issue of ensuring
the right to education was investigated by prof. Lyudmyla Deshko [2; 3; 4; 5], Yuriy Bysaga [6; 7; 8; 9]
and other scientists. The issue of the state’s obligation to ensure the right to education was investigated
in the scientific works of Svitlana Gretsa [10] and others. The issue of legal regulation of the right to
education in the field of medicine was indirectly investigated in the works of V. Volkov [11; 12; 13],
S. Buletsa [14] and other scientists. An in-depth study of the legal status of positive discrimination,
as well as various related programs, their pros and cons, is carried out in a scientific work by Marc
Bossuy, written for the Subcommission for the Promotion and Protection of Human Rights at the UN
Commission on Human Rights [15]. At the same time, the issues of constitutional and legal regulation
of the right to education and positive discrimination in the context of its provision to displaced persons,
as well as in the context of the integration of Ukraine and the EU, have not been comprehensively
investigated. Moreover, this issue was not investigated even after the decision of the Supreme Court of
the United States, which found positive discrimination unconstitutional in the admission of applicants
to universities in the United States.

The purpose of this article is to reveal the peculiarities of the constitutional and legal consolidation of
positive discrimination in the field of education in foreign countries and in Ukraine.

Presenting main material. The 60s of the 20th century were marked by the anti-colonial processes and
policies of democratic states and the corresponding actions of the states for its implementation to eliminate
the imbalance between the opportunities of different categories of persons to exercise equal rights due to
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established stereotypes, practices or traditions that have developed in society. Such actions were used to
fulfill the function of legal compensation to certain categories of persons with the aim of eliminating the
consequences of social inequality as soon as possible.

For example, in the 1960s, the United States began to use affirmative action to combat discrimination
against the country’s black population. In France, a number of measures were taken against migrants from
former French colonies, in Australia — against the indigenous population, in India — against representatives
of underprivileged castes, in some countries — against religious groups, minorities, etc. These actions were
also used in the field of education, which is the basis for human development and ensuring a dignified
life. Affirmative action was designed to offset centuries of discrimination in education by so-called
“dominant groups.” Time passed and with the development of social relations, information technologies,
which contributed to greater and greater availability of knowledge, the question arose: should positive
discrimination be limited in time? Does it not contradict the state constitution? Is the purpose for which
positive discrimination is applied really achieved?

Positive discrimination is prohibited in the United Kingdom. There is no system of quotas or preferences
in the field of education. On the other hand, in the USA, positive discrimination has been used for decades
in the field of higher education. In 2003, the issue of affirmative action in university admissions was
considered by the US Supreme Court. In particular, it was about whether such positive discrimination
complies with the US Constitution. On June 29, 2023, the US Supreme Court banned the use of race
and ethnicity as a preference in university admissions. According to the AFP agency, this will narrow
educational opportunities for African Americans and other minorities. But as Chief Justice John Roberts
rightly noted in my opinion, “even if such actions were “well-intentioned,” they cannot continue “forever”
and “unconstitutionally discriminate” against others... A student should be treated based on his experience
as an individual, not on the basis of race ... universities have the right to consider an applicant’s background,
but not to make decisions primarily based on the applicant’s race” [15]. Thus, positive discrimination in
the field of education cannot exist forever. It must be established for a certain period.

In Canada, in most universities, there is a system in which representatives of the indigenous population
(indigenous peoples) are subject to lower admission requirements. There are also indigenous peoples in
Ukraine (Crimean Tatars, Krymchaks, Karaites), but positive discrimination is not applied to them when
entering universities. According to Clause 4 of Art. 6 of the Law of Ukraine “On the Indigenous Peoples
of Ukraine” “the state policy in the field of education and the state information policy are based on the
principle of respect for the identity of the indigenous peoples of Ukraine, their integrity as distinctive
ethnic communities and their national symbols” [16].

According to Canadian legislation, representatives of the indigenous population of Canada have the
right to receive special scholarships. On the other hand, such special scholarships for representatives of
indigenous peoples of Ukraine are not provided in Ukraine.

In the EU - an integration union - according to the Treaty on the European Union “The Union is based
on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect
for human rights, including the rights of persons belonging to minorities” (Article 2) [17]. According to
Art. 3 of the Treaty on the European Union “it (the EU) respects the richness of its cultural and linguistic
diversity and takes care of the preservation and development of the European cultural heritage.” The norms
of the EU Charter on Fundamental Rights prohibit discrimination based on gender, race, skin color, ethnic
or social origin, genetic traits, language, religion or beliefs, and respect for cultural, religious and linguistic
diversity is proclaimed (Article 6, Article 22) [18].

According to the Agreement on the functioning of the Union, “when defining and implementing
its policies and activities, the Union strives to fight against any discrimination based on gender, race
or ethnic origin, religion.” In addition to the regulatory and legal mechanism, an organizational and
legal mechanism for combating discrimination, including in the field of education, has been created
in the EU. In Art. 19 and Art. 20 of the Treaty states that the Council of the EU is given the relevant
powers for this.

According to Art. 165 of the Agreement “The Union promotes the development of quality education,
encouraging the cooperation of member states, supporting and supplementing their activities, while
fully respecting the responsibility of member states for the content of the teaching process and for the
organization of the education system, as well as their cultural and linguistic diversity” [17].

In 1995, the Council of Europe adopted the Framework Convention on the Protection of National
Minorities. This regional international document on human rights prohibits the policy of assimilation and
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discrimination, in particular with regard to the educational policy of the member states of the Council of
Europe. Experts have repeatedly noted that “States that have ratified this Convention are responsible for
taking concrete measures to implement it. It is important to note that the document recognizes the right of
minorities to learn their native language or to be educated in it (Article 14.2) [19]. The Convention also
stipulates that the state must provide national minorities with textbooks and teachers as part of ensuring
the right to education. However, the lack of real mechanisms of sanctions against those member states that
violate or do not fulfill the terms of the Convention makes it more like a declaration of good intentions.
Although violations are recorded in the reports submitted to the Advisory Committee, created to supervise
the implementation of the principles of the document, this supervisory body does not have the ability to
exert a real influence on the policy of the participating states” [19].

Thus, despite its strengths and weaknesses, the Convention does not prohibit positive discrimination in
the field of education. According to Clause 3 of Art. 12 of the Convention prohibits negative discrimination
against national minorities “Parties undertake to create equal opportunities for access to education at all
levels for persons belonging to national minorities.” Therefore, the Convention imposes on the state,
which is a party to it, the obligation to create equal opportunities for the access of representatives of
national minorities to education at all levels.

In Slovakia, in October 2005, the Constitutional Court ruled that positive discrimination “which grants
privileges to members of racial and ethnic minorities” contradicts the Constitution. In Bulgaria, positive
discrimination exists only for Gypsies, and in Macedonia, national minorities, mostly Albanians, are
assigned quotas for admission to state universities.

Swedish legislation prohibits positive discrimination, considering it as one of the forms of discrimination.

Article 3 of the Basic Law of the Federal Republic of Germany guarantees equal rights for all [20].

In Finland, there are quotas for Swedish-speaking applicants for admission to certain educational
programs (including legal and medical educational programs). The goal pursued by the state when
implementing such a policy is to obtain professionals who speak Swedish, which is a guarantee of the
rights of Swedish-speaking Finns.

The 1958 French constitution prohibits discrimination based on race, religion or sex [21]. Law
No. 2008-496 enshrined the provisions of Directive 2000/43/EU: direct and indirect discrimination based
on racial and ethnic origin is prohibited in France. However, since the 1980s, positive discrimination in
the field of education has been operating in France, which is not based on “race”, “religion”, “gender”,
but on “belonging to a certain district of the city”. The content of such positive discrimination boils
down to the fact that schools established in areas of the city designated as “priority educational zones”
are better financed than others. Graduates of these schools (schools that are designated as “priority
educational zones”) receive privileges when entering some higher education institutions in France. It
goes without saying that such positive discrimination, which exists in practice in France, is contrary to
EU law.

Italy’s educational policy has been guided by the concept of intercultural education since 1994.
Its legal basis is ministerial memorandum No. 73 “Intercultural dialogue and democratic coexistence:
planning school participation.” The key element of the organizational and legal mechanism (institutional)
implementation of the concept of intercultural education is the regional governments, which are
empowered in the field of education and culture (Article 117 of the Italian Constitution [22]). In practice,
the implementation of this concept results in the settlement of inter-ethnic tensions with the help of
educational policy.

In Hungary, a model of positive discrimination and segregation of ethnic minorities is used. It is enshrined
in the National Program for the Improvement of Education for Socially Disadvantaged Citizens, especially
for Gypsies. At the same time, Hungarian legislation clearly defines autochthonous ethnic minorities. The
criteria applied in Hungary for identifying a minority as an autochthonous ethnic minority are as follows:
1) residence on the territory of Hungary for a certain period of time (at least one hundred years); 2) special
culture; 3) special language. The specificity is that only if a minority meets these three criteria in total, then
it is identified as an autochthonous ethnic minority, and, accordingly, positive discrimination in the field
of education is applied to the representatives of this minority. Unlike Hungary, in Ukraine, such positive
discrimination is not applied to minorities.

In China, the “policy of preferences” is being implemented, according to which the state obliged
universities to give preference to those applicants who belong to ethnic minorities when enrolling
applicants. In Indian law, positive discrimination in the field of education applies to classes and castes that
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are disadvantaged under the Constitution of India. This positive discrimination in the field of education
consists in the fact that in all concerned public and private educational institutions (with the exception of
religious educational institutions and educational institutions for persons who do not speak the official
language), seats are reserved for economically and educationally backward classes and castes. In Japan,
in accordance with national legislation, it is prohibited to apply positive discrimination on the basis of
gender, ethnicity, social origin (but not citizenship) when entering a university. However, in practice, there
is a policy of granting preferential treatment to representatives of the Burakumin national minority when
entering the university.

Positive discrimination in higher education institutions exists in New Zealand: representatives of the
indigenous Maori people and other Polynesians are given preference in higher education institutions and
scholarships.

Affirmative action in university admissions has existed in Sri Lanka since 1971 against students from
areas with poor access to education. These are the areas and population groups of Sri Lanka that were
subjected to targeted discrimination by the British colonialists for two hundred years.

Some Brazilian universities (federal and regional) have created a system of “better admission” (quotas)
for racial and ethnic minorities (blacks and indigenous Brazilians), people with low incomes and the
disabled.

It is not by chance that the Constitution of Ukraine recognizes the main duty of the state to assert and
ensure human rights and freedoms. Article 24 of the Constitution of Ukraine guarantees the equality of
citizens in constitutional rights and freedoms and excludes the possibility of establishing any privileges
or restrictions on certain grounds [23]. According to S. Pogrebnyak, the content of this article actually
prohibits discrimination as one of the most obvious violations of the principle of equality [24]. Other
scientists are also paying attention to this [25: 26].

According to the legal position of the Constitutional Court of Ukraine, this principle is not absolute
and only defines the general rule of inadmissibility of establishing privileges or restrictions on social or
personal grounds. This allows us to draw a conclusion not only about the right, but also about the state’s
duty under certain circumstances to take measures to support socially vulnerable people.

Conclusions. The peculiarities of the constitutional and legal consolidation of positive discrimination in the
field of education in foreign countries and in Ukraine are established: 1) positive discrimination in the field of
higher education is prohibited in the United Kingdom, Germany, Sweden, and Slovakia; 2) positive discrimination
based on race in university admissions is prohibited in the USA; 3) positive discrimination is allowed and applied:
in Canada to representatives of the indigenous population (indigenous peoples) when entering a university and
when receiving special scholarships; in Bulgaria — only for one ethnic community — Gypsies when entering a
university, in Hungary — for socially disadvantaged citizens and the ethnic community of Gypsies when entering
a university, in Macedonia — for national minorities when entering a university; in Finland for applicants who
speak Swedish when entering certain educational programs; in China — to representatives of ethnic minorities,
in India — to representatives of classes and castes that, according to the Constitution of India, are disadvantaged;
in New Zealand — to representatives of the indigenous Maori people and other Polynesians when entering higher
education institutions and providing scholarships, in Sri Lanka — to applicants from areas with poor access to
education, in Brazil — to representatives of racial and ethnic communities, people with low incomes and disabled
people; 4) in Japan, in accordance with national legislation, it is prohibited to apply positive discrimination on
the basis of gender, ethnicity, social origin (but not citizenship) when entering a university, but in practice there
is a policy of granting preferential treatment when entering a university to representatives of the Burakumin
national minority; 5) The French Constitution of 1958 prohibits discrimination on the basis of race, religion or
sex, French legislation, which develops the provisions of the French Constitution, prohibits direct and indirect
discrimination in the field of education on the basis of race or ethnic origin, but allows positive discrimination
in the field of education, which based on the sign of “belonging to a certain district of the city”.
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