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This article is devoted to the study of new legislative instruments of the European Union in the field of
unification of European contract law, namely: Directive 2019/771 of the European Parliament and of the
Council of 20 May 2019 on certain aspects concerning contracts for the sale of goods and Directive 2019/770
on certain aspects concerning contracts for the supply of digital content and digital services of 20 May 2019.

Considerable attention is paid to the study of the novelties of these legal acts, including: determining
the compliance of goods, digital content and digital services with the terms of the contract, researching and
establishing the criteria for such compliance, and identifying additional information obligations of the seller
and supplier of digital content, digital services and goods with digital elements.

Particular attention is focused on the seller’s (supplier’s) obligations to periodically update the buyer’s
(recipient’s) software in order to ensure the functioning of digital content (goods with digital elements)
throughout the entire term of the contract, in accordance with its terms.

The authors analyze the presumption of non-compliance of goods with the terms of the contract and prove
that the burden of proof of compliance of the transferred goods with the terms of the contract rests with the
seller (supplier).

The article pays special attention to the issues of personal data protection, monetization of personal data
of the buyer (recipient) of digital content and digital services.

The authors analyze the ways of protecting the violated rights of the buyer (recipient), and study the
environmental friendliness of the legal provisions of the new directives in the field of restoration of the
violated rights of the buyer in case of failure to transfer goods, goods with digital elements, digital content,
or transfer of goods that do not comply with the terms of the contract.

The authors conclude that, given the problems and prospects for the development of the circular economy,
and with a view to determining the disproportionality of the remedy chosen by the buyer, it is advisable to
enshrine in the legislation on sale and purchase the requirement to take into account the impact of this remedy
on the environment.

Key words: digital content, sale of goods, supply of digital content, conformity of goods, environmental
friendliness of legislation.
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onepeuna I'M., CaBaneus JI.M. 3akoHonaBYi iHCTPYMEHTH pery/jl0BaHHsA A0r0BOPiB KyNiBJIi-Npo-
JaKy Ta NOCTa4YaHHS UM(POBOro KOHTEHTY €BPONECHLKOro co103y: HOBeIM HOBUX JupekTHB €C.

JaHa cTarTs nepecBsdeHa JOCHTIIPKCHHIO HOBHX 3aKOHOABUUX IHCTPYMEHTIB €Bporeiicbkoro Corw3y y
cdepi yHidikaiii eBpOIeHCHKOro JOrOBIpHOTO IpaBa, a came: upektuBu €Bporeiicbkoro [lapmamenTy i
Paan 2019/771 npo nmesiki aceKTH OTOBOPIB KyMiBIi-mipoaaxy ToBapis Bix 20.05.2019 p. Ta JJupextuBu €B-
porneiicekoro [apnamenty i Pagu 2019/770 npo nesiki acriekTH JOrOBOPIB MOCTAYaHHs HU(PPOBOTO KOHTEHTY
ta udposux nociyr Bix 20.05.2019 p.

3HavHa yBara NpUAUISETbCA AOCIIIKEHHIO HOBEJ BKa3aHUX HOPMATUBHO-IPABOBUX aKTiB, CEpel SKHUX:
BH3HAYCHHS BiIMOBIIHOCTI TOBapiB, HU(PPOBOT0 KOHTEHTY Ta IH(POBUX IOCIYT yMOBaM IOTOBOpY, IIO-
CJIIUKEHHS! Ta BCTAHOBJICHHSI KpUTEPIiiB TAKoi BiANOBITHOCTI, BUOKPEMJIEHHS JONATKOBUX iH(pOpMaLiiHUX
000B’43KiB POJABIL Ta MOCTaYalbHUKA HU(POBOr0 KOHTEHTY, HM(GPOBUX MOCIYT Ta TOBAPiB 3 HUPPOBUMHU
eJIeMEHTaMH.

Oxpema yBara 30cepeieHa Ha po3nsai 30008’ s13aHb MpoaBLs (OCTa4aJIbHUKA) MOAO MEePIOAUYHOTO
OHOBJICHHSI TIPOTPaMHOTrO 3a0e3MeueHHs MoKy (oAep)KyBaya) 3 MeToro 3a0e3neueHHs (PyHKIIOHYBaHHS
uu(poOBOro KOHTEHTY (TOBapiB 13 LU(POBUMH €JIEMEHTAMH ) IPOTATOM YCbOTO CTPOKY Jii J0TOBOPY, Y BiAMO-
BIIHOCTI 3 HOTO YMOBaMH.

ABTOpaMH IpOaHAI30BaHO MPE3YMIILiI0 HEBIMOBIIHOCTI TOBApPy YMOBaM JIOTOBOPY, Ta JOBEACHO, 110
TATap J0Ka3yBaHHs BIIMOBIIHOCTI MEPEAaHUX TOBAPiB yMOBaM JIOTOBOPY CIIOYMBA€E Ha MPOAaBLIO (TocTa-
YaJIbHUKY ).

Y po6oTi okpema yBara BiIBOAUTHCS MPOOJIEMATHUIIl 3aXUCTy NMEPCOHATBHUX JaHUX, MOHETHU3AIli1 Iepco-
HaJbHUX JJAHUX MOKYNLA (0AepKyBaya) HUPPOBOrO KOHTEHTY, IU(PPOBUX MOCIYT.

ABTOpH aHAJI3yIOTh CIIOCOOM 3aXHCTy MOPYILIEHUX MpaB MOKyMHIs (oAep)KyBaya), 3Ai1HCHIOIOTH JOCIHi-
JOKEHHS €KOJIOT1YHOCTI MPAaBOBUX MOJIOKEHb HOBUX JUPEKTHUB y c(epi BiTHOBJICHHS MOPYILIEHUX MpaB MO-
KyIllsl, Y BUMAAKy HelepeiaHHs HoMy TOBapiB, TOBapiB i3 LM(POBUMH eleMeHTaMH, HU(POBOTrO KOHTEHTY,
abo mepenadi ToBapiB, IO HE BiMOBIAAIOTH YMOBAM JIOTOBOPY.

ABTOPH JTOXOJISITh 10 BUCHOBKY, 1110 BPAXOBYIOUH MPOOJIEMH Ta MEPCIEKTUBU PO3BUTKY KPYTrOBO1 €KOHO-
MIKH, a TaKO)K 3 METOI BU3HAUYEHHS HEMPONOPLIHHOCTI 00paHOTo MOKyIIeM Coco0y MpaBOBOTO 3aXUCTY
JOLIJIBHUM € 3aKPIIIEHHSI B 3aKOHOAABCTBI MPO KYITiBIIO-IIPOAaXK BUMOTH 000B’ I3KOBOTO BpaxyBaHHS BILIU-
BY LIOTO CIIOCO0Y Ha HABKOJIUIIIHE MPUPOIHE CEPEIOBHILIE.

KurouoBi cioBa: nudpoBuil KOHTEHT, KyHiBIA-IPOJaX, MOCTa4aHHs LUU(POBOTO KOHTEHTY, BiAIMOBi-
HICTh TOBapiB, €KOJOT1YHICTh 3aKOHOJIABCTBA.

Formulation of the problem. On May 20, 2019, two long-awaited pieces of European Union (EU)
legislation were adopted: Directive 2019/770 of the European Parliament and of the Council on certain
aspects concerning contracts for the supply of digital content and digital services (hereinafter — Directive
2019/770) and Directive 2019/771 of the European Parliament and of the Council on certain aspects
concerning contracts for the sale of goods (hereinafter — Directive 2019/771). The European legislator
managed to harmonize a significant part of civil law in the form of a regulatory instrument in the context
of the formation a single digital market. Although the need to adopt both Directives was determined by the
Digital Single Market Strategy of 2015. The characteristic features of Directive 2019/770 and Directive
2019/771 are fundamentally new provisions on the sale of goods and the supply of digital content, based on a
maximum level of harmonization. However, some problems related to the practical implementation of these
provisions, in our opinion, remain debatable.

Analysis of resent research and publications. In the article authors are taking into account the works of
Busch C., Loos M., Schulte-Nolke H., Schulze R., Wendehorst Ch., Zoll F. and others.

The purpose of the article is to analyze the novelties of the new legislative instruments of the European
Union in the field of sale of goods and supply of digital content (digital services), to determine the
environmental effectiveness of these provisions for the development of private EU law.

Presentation of the main research material. In both Directives under review, considerable attention
is paid to the issue of conformity as one of the key issues in modern contract law. The provisions of the
Directives impose on the seller (supplier) the obligation to transfer to the consumer goods or digital content
or provide a digital service that meets the conformity requirements. The novelty of both Directives is the clear
division of the conformity criteria into subjective and objective criteria. The norms of Directive 1999/44/EC,
as well as the Vienna Convention of 1980, did not provide for the division of the criteria of conformity of
goods into objective and subjective and regulated this issue on a subjective basis, i.e. based on the agreement
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of the parties as the basis for determining the conformity of goods. This concept originates from the principle
of freedom of contract, which, among other things, also allows the parties to freely determine the subject
matter of the contract of sale. Analyzing the provisions of the draft of the Common European Sales Law on
conformity of goods (Articles 99-100), we can conclude that for the first time the objective criterion was
defined in it. The drafters of the draft, according to F. Zoll, departed from the subjective concept of non-
conformity of goods to the contract, trying to «strengthen» the features of the goods and complicate the
definition of deviations from the accepted standard [14, c. 251].

A new criterion for the conformity of goods - durability - is contained in Directive 2019/771 and defines
the rational necessity of the functionality of the goods during normal use. The statutory definition of this
criterion is driven by the modern concept of circular economy and the rationale for the durable use of a
good. The durability (durability) of a good is determined on the basis of normal use, including the need for
maintenance of the good.

Another important novelty of the European contract law is the enshrinement in both Directives of the
obligation of the supplier (seller) to inform the consumer about the updating of digital content (goods with
digital elements) and the possibility of its realization in order to maintain the conformity of digital content
(goods with digital elements) for a certain period of time. In the case of a single or several related acts of
delivery (transfer) of digital content (goods with digital elements), the supplier (seller) is obliged to update
the software for a period during which the consumer can reasonably expect the said update, taking into
account the type and purpose of the digital content (goods with digital elements), the particular circumstances
and the particularities of the contract [6, c. 53].

According to Article 8(6) of Directive 2019/770, the digital content or digital service shall be provided
in the latest version existing at the time of the conclusion of the contract, unless the parties have agreed
otherwise. Directive 2019/771 does not contain such a provision. We consider it quite acceptable to apply by
analogy the above provision of Directive 2019/770 to contracts for the sale of goods with digital elements.
The situation of purchasing goods without digital elements under a contract of sale looks problematic. There
is a logical question about the possibility of applying by analogy the above norm to this type of relationship
or the need to fix a similar rule in Directive 2019/771 [4, c. 180].

Directive 2019/771 increases the period of presumption of non-conformity from six months to one year
from the date of transfer of the goods. A similar rule is set out in Article 12(2) of Directive 2019/770. Directive
2019/771 allows to increase this period up to two years (part 2 of Art. 11) and not significantly reduce the
existing level of consumer protection in the EU Member States. Directive 2019/770 does not provide for this
possibility, so the period of presumption of non-compliance of digital content or digital service is only one
year. The consumer bears the burden of proving the lack of conformity of the goods purchased. The burden of
proving the non-conformity of the digital content or digital service depends on the specifics of the fulfillment
of the contractual obligations. The burden is on the consumer if the contract is fulfilled by a single individual
act or a set of individual acts of delivery. If the parties have contractually stipulated systematic deliveries over
time, the burden of proof of non-compliance lies with the seller [5, c. 758].

One of the most important problems is the monetization of personal data - it has been repeatedly pointed
out by the European Commission, it has been the subject of numerous scientific discussions and Directive
2019/770 tried to solve it. Directive 2019/770 is the first legislative instrument that defines a new vector of
adaptation of private law to the requirements of the digital economy and regulates the possibility of fulfillment
of a counter obligation by the consumer both in monetary form and in the form of providing personal data.
The latter type of relations will be one of the main problems of contract law in general and consumer law in
particular in the coming years. The concept of price enshrined in Directive 2019/770 is broad and includes
digital analogs of value, such as electronic vouchers or e-coupons, and virtual currency (recital 23 of the
motives of Directive 2019/770). In our opinion, it is advisable to consolidate the said approach in Directive
2019/771 as well. The introduction of the studied novelty in the legal regulation is due to the needs of practice
[2, c. 195].

Both Directives establish the obligations of the seller to bring the goods, digital content into conformity
within a reasonable period of time, free of charge and without significant inconvenience to the consumer
(Article 14(3) of Directive 2019/770, Article 14(1) of Directive 2019/771).

Among the remedies for consumer rights infringed due to non-conformity of the goods, digital content,
the Directives include bringing them into conformity, proportional reduction of the price and withdrawal
from the contract. The main difference between the two Directives on remedies for infringement is that
Directive 2019/770 does not define repair and replacement as a way of bringing digital content or a digital
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service into conformity. This rule is based on the idea that repair and replacement as remedies can only be
applied to goods and is quite controversial [10, c. 141].

Both Directives provide for a hierarchy of remedies; as a general rule, the consumer is first entitled
to demand conformity of the goods, digital content and only then a proportional reduction of the price or
termination of the contract. Given the maximum level of harmonization of both Directives, we note that EU
Member States that do not currently enshrine a hierarchy of remedies will provide a lower level of consumer
protection once the Directives are implemented. The only possibility of the EU Member States to provide
consumers with the right to choose a particular remedy in contractual sales relationships is the situation of
detection of non-conformity of goods within a period not exceeding 30 days after the transfer of goods (part
7 of Article 3 of Directive 2019/771). Thus, EU Member States may enshrine in national law the right of the
consumer to demand immediate termination of the contract if the lack of conformity of the goods becomes
apparent within the first 30 days after handover [9].

Other remedies established by the Directives in the event of non-conformity of the goods or digital content
include the right of the buyer to refuse payment for the unpaid part of the goods (Article 13(6) of Directive
2019/771) and damages (recital 73 of the motives of Directive 2019/770, Article 3(6) of Directive 2019/771).

Consistent enforcement of remedies for defective digital content (e.g. improper reproduction of a film)
may be problematic. In order to find a more reliable supplier more quickly, a right of rescission should be
guaranteed in the interest of the recipient of the digital content. If the digital content has individually defined
features and was developed with specific requirements of the consumer, it would be more justified to grant
the right to require the supplier to remedy defects [4, c. 180].

According to the provisions laid down in Article 16(3) of Directive 2019/771, withdrawal from the
contract as one of the legal remedies in the event of non-conformity of the goods results in bilateral restitution
on the obligation: the disappointed consumer must first return the goods, and only the seller refunds the full
price of the goods paid for. The above sequence of actions is somewhat unfair [13, c. 169].

The situation becomes more complex in the case of withdrawal from a contract for the supply of digital
content. The consumer is obliged to stop using the digital content (digital service) and providing access to
it to a third party on demand, and to return its material carrier at the supplier’s expense (Article 17(1-2) of
Directive 2019/770). The provider may also deprive the consumer of access to that digital content (Article
16(5) of Directive 2019/770). However, the provider must refund the consumer for the supply of the digital
content. In the case of continuous supply of digital content, the supplier shall not refund for digital content
supplied without defects (Article 16(1) of Directive 2019/770) [11, c. 138].

A novelty of Directive 2019/771 is the granting of the right to the seller to refuse to satisfy a consumer’s
claim for the rectification of defects or the replacement of non-conforming goods if it is impossible to carry
them out or entails disproportionate costs. The introduction of relevant changes in the legal regulation is
linked to the jurisprudence of the Court of Justice of the EU, in particular the Weber case. Adhering to the
principles expressed by the EU Court of Justice in that case, the consumer is entitled to offer to cover the
seller’s excessive costs of bringing the goods into conformity. If the seller does not consider the offer to be
consistent with the principle of reasonableness, the consumer has the right to demand a reduction in price or
termination of the contract [8, c. 192].

According to Article 14(2) of Directive 2019/771, the consumer must give the seller access to the goods
of inadequate quality in order to bring them into conformity. At the same time, paragraph 56 of the reasons
of Directive 2019/771 notes that it does not regulate the determination of the place of performance of repair
or replacement. Thus, in order to determine the place of repair or replacement of goods, it is necessary to
apply the provisions of national legislation, taking into account Article 6 of the Rome I Regulation, the
requirements of part 1 of Article 14 of Directive 2019/771 and the jurisprudence of the Court of Justice of
the EU. Thus, according to the legal position of the Court of Justice of the EU as stated in the Fiilla case,
the relevant criteria for determining the place of fulfillment of the consumer’s own obligation depend on the
characteristics of the defective goods [1, c. 79].

Regarding the costs associated with the fulfillment of the seller’s obligation to bring the goods into
conformity, para. 2 of Article 14 of Directive 2019/771 establishes the seller’s obligation to return the
replaced goods at its own expense. At the same time, the Directive does not contain norms on the costs of
delivery of goods of defective quality in order to repair them - one of the ways of legal protection of the buyer
in case of purchase of goods of defective quality agreed by the parties. In making comparative studies, it is
necessary to point to Article 112 of the Common European Sales Law, which laid down the same rule and has
often been criticized by scholars for being too restrictive, as it did not provide for a similar rule in the case

416



HayxoBwii BicHuk Ykroponcekoro Hamionansnoro YaiBepcurerty, 2023

of repair of goods. Despite the fact that Art. 2 of Art. 14 of Directive 2019/771 does not impose on the seller
the obligation to bear the costs of delivery of goods of defective quality that are subject to repair, the analysis
of Part 1 of Art. 14 of Directive 2019/771 allows us to conclude that all remedies of the buyer are free of
charge. Otherwise, the consumer may refuse to protect the violated rights by repairing the goods of improper
quality. Based on the above, the legal provision of Article 14(2) of Directive 2019/771 on the obligation of
the seller to bear the costs of delivery of goods of defective quality in connection with its replacement should
be interpreted from the position of the seller’s obligation to pay the costs of waste removal and recycling
of goods. In part 2 of Article 13 of Directive 2019/771, the European legislator enshrines the right of the
consumer in case of non-compliance of the sold goods to choose one of the ways of protection: repair or
replacement of the goods, and their hierarchy is not established. In light of the current trend towards the
development of various business models, including the circular economy model, aimed at the long-term use
of goods and materials and the reduction of waste and pollution, this issue becomes problematic. Although
recital 48 of the reasons for Directive 2019/771 states that allowing consumers to request repairs should
encourage sustainable consumption and could contribute to greater durability of goods, it does not prioritize
repair over replacement [14, c. 2].

In practice, in most cases consumers prefer replacement to repair. This is due to many factors: economic
(the ratio of costs associated with the repair and the cost of replacement), time (waiting for repair and
transportation), technological (loss of attractiveness of the product due to the appearance of a new product
on the market with the latest design features), — as well as consumer uncertainty in the quality of the repair.

Taking into account the fact that repair contributes to reducing waste, extending the life of goods, reducing
the cost of energy and water resources, materials, transportation costs to return the goods to operation, it is
more efficient than recycling [7, c. 134].

In addition, speaking about the superiority of repair over replacement of goods, it should be pointed out
that in most EU member states there is no market for used goods. In modern conditions, in order to determine
the «disproportionality» of the method of legal protection chosen by the consumer, it is necessary to fix in
the legislation on consumer purchase and sale the requirement to take into account the impact of such a
method on the environment. At the EU level, there are no special measures to encourage the repair of goods,
including ensuring the availability of spare parts and technical manuals [3, c. 15].

Conclusion. European private law is undergoing dynamic transformations, certainly concerning one of
its main institutions - the law of contract, in which the key role is given to the rules of sale and purchase.
One of the key novelties of European contract law were the provisions of the Directives enshrining the
concept of conformity of a good, digital content, digital service, as well as subjective and objective criteria
for determining the conformity of a good. Despite the positive effect of maximum harmonization, which can
lead to the same legal regulation of contractual relations in the sale and purchase of goods and facilitate cross-
border transactions, increasing their number, one of its negative consequences is a decrease in the level of
consumer protection in many EU member states. In particular, national legal systems will no longer be able to
grant the consumer the right to terminate the contract immediately (except for the first 30 days after delivery).
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