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KoJjoryxa 1.O. O3naku xkoméaranTa. [lopiBHAIbHUN aHATI3 B KOHTEKCTI Mi>KHAPOIHOIO Ta BHY-
TPilIHBOAEPKABHOIO 30POiiHUX KOHUTIKTIB.

Po3rnsinaeTbest mUTaHHS MOB’sI3aHE 3 OCOOIMBOCTSAMH BU3HAYEHHS XapaKTEPHUX O3HAK KOMOAaTaHTa Mif
yac 30poiHOro KOHQIIIKTY. AHANII3YIOTHCS MMOJMIOKEHHS MIXXHAPOJHUX KOHBEHIIIH Ta HAIliOHAIBHOTO 3aKOHO-
JlaBCcTBa YKpaiHU SIKi PEryIoI0Th BITHOCHHHU Mi 9ac 30pOHHOr0 KOH(IIKTY MiX BOIOIOUUMH CTOPOHAMH Ta
BH3HAYAIOTh CTATYC YYaCHUKIB 30pOMHOr0 KOH(IIIKTY. 3HaYHA yBara MpUIUISETHCS aBTOPOM aHaJi3y TaKUX
MDXKHApOJHUX MpaBoBUX akTiB sik JKeneBchka Konsenis 111 Bix 1949p. “IIpo 3axucT BilicCbKOBOIIOIOHEHUX
ta JlomarkoBuil mpotokos I 1977 poky. 30kpema, BaXXIMBUMH HOJIOKEHHSIMU JKeHEBChKOT KOHBEHIIIT € BKa-
31BKa, 10 KPiM MOJIOXKEHb, SKi BUKOHYIOThCSI B MUPHUH yac, 111 KOHBEHIIisI 3aCTOCOBYETHCS B YCiX BUIaIKax
OTOJIOLIEHOT BIHHH UM OyAb-SIKOTO 1HIIOTO 30POIHOTO KOHQIIIKTY, 10 MOXKE BUHUKHYTH MK ABOMA 4 Oib-
me Bucokumu Jlorosipaumu CTopoHaMHu, HaBiTh SIKIIO CTaH BIiHW HE BU3HAHMIA ONHi€I0 3 HUX. KOHBeHIIis
TaKOX 3aCTOCOBY€ETHCA B yCiX BUMAKAX YACTKOBOI a00 MOBHOT okymarlii Tepuropii Bucokoi JlorosipHoi Cto-
POHH, HAaBITh SKIIO I[i OKyMaIlil He YNHUTHCS XKOTHUN 30pOitHUH Omip.

He menm aktyansHuMHE B JaHui dac € i Hopmu JloaaTkoBoro npotokony 1 1977 poky.

KirouoBuM B aHamIi31 3a3HAYEHOTO JOKYMEHTY € MOJIOXKCHHS, 1110 Y BUTIaAKaX, He epeadadeHux num [Ipo-
TOKOJIOM 200 1HITUMH MI>KHAPOAHUMHU YTOJlaMH, LIUBLIBbHI 0COOH It KOMOATaHTH 3aIMIIAIOTHCS MiJl 3aXUCTOM
1 i€r0 IPUHLUIIB MDKHAPOAHOTO MPaBa, 10 BUILUIUBAIOTh 3 YCTAJICHUX 3BUYAiB, 3 IPUHLIUIIB I'YMaHHOCTI
Ta 3 BUMOT cycmiibHOi cBimomocTi. el IIporoxon, mo nomoBHIoe JKeHeBChKi KOHBEHIT Bif 12 cepmHs
1949 poky 1po 3axHCT KepTB BifHH, 3aCTOCOBY€ETHCS MPU CUTYALISAX, 3a3HAUCHUX Y CTATTi 2, CHIIBHIN AJIs
nux Konsenuiit.Cutyartii, 3rafaHi B monepegHbOMY ITyHKTI, BKIIOYAIOTh 30pOiHI KOH(IIKTH, B IKUX HApO-
II¥ BeIyTh OOpOTHOY IMPOTH KOJIOHIATBHOTO MaHyBaHHS, IHO3EMHOI OKyHalii Ta pacUCTChbKUX PEXUMIB IS
3IiMICHEHHS CBOTO IIpaBa Ha CaMOBHM3HAuEHHS, 3akpirmieHoro B Ctaryti Opranizanii O6’eqnanux Hariii Ta
B [lexuapariii npo NpUHIMIY MI>KHAPOAHOTO TPaBa, M0 CTOCYIOTHCS APYKHIX BITHOCHH 1 CHIBpOOITHUIITBA
MiX AepskaBaMu BianosigHo 1o Craryty Opranizanii O6’eqnanux Hariit.

ABTOp HAMaraeTbCsl BUIUINTH XapaKTEPHi O3HAKH, K1 BKa3yIOTh Ha MIPUHAJICKHICTh KOMOATaHTIB 710 3a-
KOHHHX YYaCHHKIB SIK MI>KHApOJHOTO 30pOHHOr0 KOH(IIKTY Tak i BUIUINTH YYACHUKIB PyXy OIODY, IO MO-
KYTh HAJICKHUTHU JIO 3aKOHHUX KOMOATaHTIB Ta SKICHO BiAPI3HAIOTH IX BiJl HAMAHIIIB Ta 1HIINX HE3aKOHHUX
YYaCHUKIB 30pOHHOTO KOHQIIIKTY.

BerynuBum y HOBe, TpeTe TUCSUONITTS, JIFOICTBO HE 3MOINIO TTO30aBUTHCH CTAapUX MPOOIEM, SIKi KOXKEH
pa3 HaramyloThb Ipo cede pa3oM 3 MOSBOIO YEpProBOro 30poifHoro koHGIikTy. He BUKIIIOUCHHSIM, Ha *Kajb,
ctana i YkpaiHa, Ha TepuTopii sxoi 3 2014 poky TpuBae 30poiiHa arpecist pd. Hacmigkom arpecii cTano mos-
HOMaIITa0He BTOPTHEHHS HA TEPUTOPiI0 YKpaiHu pociiickkux Bilichk 24 mrotoro 2022 poky. Ilo cyTi Ha Te-
puropii Ykpainu 3 2014 poky e Mi>XHapoIHHUH 30pOoHHII KOH(IIIKT Pi3HOI iIHTECUBHOCTI, SIKUil Iepeiion
y moBHOMaITaOHi 001oBi fii 1Mo BCiif kpaini 3 24 mrororo 2022 poky.

Cy4acHi MIXXHapO/IHI BiTHOCHHU XapaKTEPU3YIOThCS 3MIHOIO XapaKkTepy KOH(IIKTY, ITOSIBOIO Psily HOBUX
KaTeropiif Ta cuTyamii, 301IbIICHHSAM YHUCTIa XKEPTB Cepel IIUBUILHOTO HACETICHHS, BCE OLTBIIOI0 iHTEpHAi-
OHAI3aIi€r0 30pOHHIX KOH(MIIKTIB HEMDKHAPOAHOTO XapakTepy. Y 3B’SI3Ky 3 UM MUTaHHS igeHTHdikarii
KOMOATaHTIB M 9ac 30pOiHOTO KOHQIIIKTY € Ha3BUYAIHO aKTyaIbHHIM.

He o0iiiiioB yBaror aBTOp 1 HalliOHAJBHE 3aKOHOJABCTBO YKpaiHM B MUTaHHI ifeHTH(DIKAIi BiliChKO-
BOCITYOOBIIIB peTyIIpHUX 30poHHUX cml. Tak, IpyHTOBHOMY aHaJIi3y HiIAaucs HOPMH 3aKOHY YKpaiHu
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“IIpo obopony Ykpainu“ ta [TonoxkeHHs po MiApo3aiIn (3ar0HH) CIeiaabHOTO pu3HaueHHs HamioHans-
HOT rBapaii Ykpainu Bix 09.07.2014p., 3a Ne 651.

Jana crarts GakTHIHO MIATBEP/IKYE aKTyalbHICTh 3aCTOCYBAaHHS MIXKHAPOIHOTO I'YMaHITaApHOTO MpaBa
B HaIllOHAJTbHOMY 3aKOHOJIABCTBI Ta BKa3y€e HA 3HAYHI MPOTAJIMHH, SKi HE MOXYTh OyTH 3alTOBHEHHI 0e3 J0-
MTOMOTH MI>KHAPOJIHOTO TIPaBa B II1JIOMY.

CBo€ro poOOTOr0 aBTOpP HAMATa€ThCS TIPUBEPHYTH yBary BITYM3HAHUX 3aKOHOJABIIIB JIO TIpoOIIeM iMILIe-
MEHTaIll MI>XXHAPOJHOTO T'YMaHITapHOTO TIpaBa B HaIliOHAJbHE MPaBO YKpaiHH, Ta BUOKPEMHTH HAWOLIBII
Baromi HanpsMKH B IiH cdepi.

KurouoBi cjioBa: koMOaraHT, HaliMaHellb, 30pOWHNIN KOHQITIKT, BiiiHa B YKpaiHi.

Kolotukha 1.0O. Signs of a combatant. Comparative analysis in the context of international and
domestic armed conflicts.

The issue related to the specifics of determining the characteristic features of a combatant during an
armed conflict is under consideration. The provisions of international conventions and national legislation of
Ukraine, which regulate relations during an armed conflict between warring parties and determine the status
of participants in an armed conflict, are analyzed. Considerable attention is paid by the author to the analysis
of such international legal acts as Geneva Convention III of 1949. “On the Protection of Prisoners of War”
and Additional Protocol I of 1977. In particular, the important provisions of the Geneva Convention are the
indication that, in addition to the provisions that are carried out in peacetime, this Convention applies in
all cases of declared war or any other armed conflict that may arise between two or more High Contracting
Parties, even if the state of war not recognized as one of them. The Convention also applies in all cases of
partial or total occupation of the territory of the High Contracting Party, even if no armed resistance is offered
to this occupation.

Norms of Additional Protocol I of 1977 are no less relevant at present.

Key in the analysis of the mentioned document is the provision that in cases not provided for by this
Protocol or other international agreements, civilians and combatants remain under the protection and effect
of the principles of international law arising from established customs, from the principles of humanity
and from the requirements of public conscience. This Protocol, supplementing the Geneva Conventions of
August 12, 1949 for the Protection of War Victims, applies in the situations specified in Article 2, common
to these Conventions. The situations mentioned in the previous paragraph include armed conflicts in which
peoples are fighting against colonial rule , foreign occupation and racist regimes to exercise their right to
self-determination enshrined in the Charter of the United Nations and in the Declaration on Principles of
International Law Relating to Friendly Relations and Cooperation between States in accordance with the
Charter of the Organization United Nations.

The author tries to identify the characteristic features that indicate the combatants belong to the legal
participants in both the international armed conflict and to identify the members of the resistance movement
who may belong to the legal combatants and qualitatively distinguish them from mercenaries and other
illegal participants in the armed conflict.

Entering the new, third millennium, humanity could not get rid of old problems, which are reminded
of themselves every time with the appearance of another armed conflict. Unfortunately, Ukraine was not
an exception, on whose territory the armed aggression of the Russian Federation has been ongoing since
2014. The result of the aggression was a full-scale invasion of the territory of Ukraine by Russian troops
on February 24, 2022. In essence, an international armed conflict of varying intensity has been taking place
on the territory of Ukraine since 2014, which has turned into full-scale hostilities across the country since
February 24, 2022.

Modern international relations are characterized by a change in the nature of the conflict, the emergence
of a number of new categories and situations, an increase in the number of victims among the civilian
population, and the increasing internationalization of armed conflicts of a non-international nature. In this
regard, the issue of identification of combatants during an armed conflict is extremely relevant.

The author did not ignore the national legislation of Ukraine on the issue of identification of servicemen
of the regular armed forces. Thus, the provisions of the Law of Ukraine “On the Defense of Ukraine” and the
Regulation on special purpose units (squads) of the National Guard of Ukraine dated July 9, 2014, No. 651,
were subjected to a thorough analysis.

This article actually confirms the relevance of the application of international humanitarian law in national
legislation and points to significant gaps that cannot be filled without the help of international law as a whole.
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With his work, the author tries to draw the attention of domestic legislators to the problems of implementing
international humanitarian law into the national law of Ukraine, and to single out the most important directions
in this area.

Key words: combatant, mercenary, armed conflict, war in Ukraine.

Bukian ocHoBHOro Mmarepiasy. CydacHi Mb>KHAPO/IHI BITHOCHHH XapaKTEPH3YIOTHCS 3MIHOKO XapaKkTepy
KOH(ITIKTY, IOSBOO PsITy HOBHX KaTeropiil Ta CUTYyaIliid, 301IbIIEHHSIM YHCIa )KePTB cepesl IIMBUILHOTO Hace-
JICHHsI, BCe OUTBIIO0 THTepHAIIOHATI3AIlI€0 30pPOMHNX KOH(ITIKTIB HEMIXKHAPOIHOTO XapakTepy. Y 3B 3Ky 3
UM THTaHHS 1IeHTH(IKaI] KOMOATaHTIB i/ 9ac 30pOHHOTO KOHMIIKTY € HAA3BUYAWHO aKTyaTbHHM.

im0 Ta 3aBIaHHIM HAYKOBOI CTATTi € JOCIIPKEHHSI OCHOBHHX XapaKTepHUX O3HAK KOMOATaHTa, - BH-
3HAYHTH B IKHX BHITaJKaX YYaCHUKH 30pOHHOTO (hOpMYBaHHS HAJICKaTh J0 3aKOHHUX YYaCHUKIB 30pOitHOTO
KOH(ITIKTY Ta 32 JOTTIOMOTOIO SIKMX 3aCO0IB II€ CTAE MOYKJIMBHM.

[IpoBeneHe y maHiit cTaTTi TOCIHIPKEHHS CIIUPAETHLCS HA pOOOTH YKPATHCHKUX Ta 3apyOiKHUX BUCHUX Ta
aHaJli3 M>XXHAPOJHUX KOHBEHIIIH.

OnpairoByBaHa MpoOIeMaTHKa 3HAlIIIIA BiTOOpaKeHHs B HAYKOBUX IMpaIsIX TAKUX BUCHHX, K Epik Jla-
Bizg, Penenpkuii B.M., JIncuk B.M.

3riHO 3 HOPMaMHU MIKHAPOIHOTO T'yMaHITapHOTO MpaBa YYaCHUKIB 30pOWHUX KOH(IIKTIB MOIUISIOTH
HAa JIBl OCHOBHI I'pyIH: KOMOAaTaHTH Ta HekoMOaTaHTH. HallexkHiCTh yJacHHKA 30pOHHOT0 KOHQIIIKTY 110 Ti€l
YH 1HIIOI TPYITH BU3HAYa€ HOTO MPABOBHIA CTATycC, 1110 HajJlae HoMy TeBHI paBa Ta 000B’s3ku. Briepime koo
0ci0, 10 MaroTh NPaBO OpaTH y4acTh y 30pOWHUX Jisix, Oyi1o okpecierno y 1V INaaspkiit konBenmii 1907 p.,
10 BU3HABAJIa TAKAMH 3aTOHU JOOPOBOJIBIIIB, @ TAKOXK MEIIKAHI[IB HE3aXOIUICHOT TEPHUTOPIi, SIKi JOOPOBiJIb-
HO OepyThes 10 30poi it OOpoTEOM 3 BOPOTOM, IO HACTYTIAE, ajie He BCTHTAIOTh YTBOPUTH OPraHi30BaHI
30poiiHi GOpMyBaHHS.

3rigno 3 lomarkoBuM mpotokoioM I 1977 poky ”ocoOm, sKi BXOIATH 0 CKIaTy 30pOHHUX CHII CTOPOHH,
o iepeOyBae y KOHQIIKTI (KpiM MEAMYHOTO 1 JYXOBHOTO MEPCOHAITY), € KOMOATaHTaMH, TOOTO BOHH MalOTh
MpaBo OpaTh 0e3MoCepeHI0 y9acTh Y BOEHHUX Jisx” (cT. 43, m. 2). [Hakmie kaxydu, KoMOaTaHTH MaloTh
mpaBo BotoBatu. Lle o03Hauae, MO TO3BOJICHO 3aCTOCOBYBATH CHITY i HaBiTh yOMBATH, i BOHH IPU IEOMY HE
HECYTh MEePCOHANBHOT BiIOBITAIBHOCTI 32 CBOT Jil, SIKIIO O Taki MaJld MicIie, KO O BOHH BUMHSUIIH 1X SIK
3BHYANHI TPOMaISTHU.

Jlo xoM0aTaHTiB BiTHOCSTH: 1) 0c000BHH CKiIan 30porHuX cwit; (J{o miel rpynu Hajgekarh yci 0coOH, 10
BXOJIATH JIO CKJIaly 30pOHHUX CHJI CTOPOHU KOH(MIIIKTY: KaJIpoBi BIHCHKOBI, TOOPOBOJIBIII, YWICHH OTOIYCHHS.
Miimis, TOMILis Ta iHII BOEHI30BaHI OpraHi3aiii MoXyTh OyTH MPHUPIBHAHI 10 30pOHHHUX CHJI 32 YMOBH, 1[0
CTOpOHA, SKa BBEJIA IX J0 CKIaxy 30pOMHUX CHII, OTOJIOCHTH IO L€ BCIM iHIIUM CTOpOHaM KoH]uikTy. [1pn
HEBHKOHAHHI TaKoi YMOBHU WICHIB 0COOOBOTO CKJIaIy IUX CHJI PO3IISIATUMYTh SIK IIUBUIBHUX 0Ci0.); 2) Ha-
CEJICHHS He OKYTIOBaHOI TEPUTOPIi, siIke CTUXIHHO OepeThes 3a 30pOro NPH HAOIMIKEHH] BOPOTra; 3) Y4acHUKIB
PYXy OIOpY, MapTH3aHH.

Tax, ct. 4 Kenercokoi Konsenii 111 Bix 1949p. “TIpo 3axucT BiiCHKOBOIOIOHEHUX * (YMHHA IS YKpaiHH
303.01.1955 p.), MiCTUTB pO3LIMPEHUI MEPEITiK O3HAK, 38 YMOBH JOTPUMAHHS IKHX 0c00a Oy/ie BiTHOCUTHCH
JIO BIHCBHKOBOITOJIOHEHHX, a BIAMOBIAHO 1 BBaKaTHMETLCS KOMOATaHTOM.

B nepriry yepry 70 Takux oci0 BiTHOCSITH 0COOOBHI CKJIa]] CTOPOHH KOH(IIIKTY, & TAKOX YJICHIB OIMOTYCH-
Hs a00 ITOOPOBOJBUMX 3aroHIB, SIKi € YACTHHOIO IMX 30pOMHUX CHII.

Takox 70 TakuX OCi0 BIAHOCATH YICHIB IHIIUX OMNONYEHb Ta JOOPOBOJIBIMX 3arOHIB, 30KpeMa UYJICHIB
OpraHi30BaHUX PYXiB ONOPY, AKI HAJIEXKATh IO OJHI€ET 31 CTOPIH KOH(IIIKTY ¥ AIFOTh Ha CBOTH TepUTOPii ab0 3a
il MeKaMU, HaBiTh SKIIO IF0 TEPUTOPII0 OKYIIOBAaHO, 32 YMOBH, IO Ili OMTOTYEHHS a00 TOOPOBONIEYI 3aroHH,
30KpeMa OpraHi30BaHi pyXH OMOPY, BiIMOBIIal0Th TAKMM YMOBaM:

a) HUMH KOMaH/Iy€e 0c00a, sika BiJIMOBIIa€ 3a CBOIX MiAJIETIINX;

b) BoHM MarOTh MOCTIHHUI BIAMITHUH 3HAK, T0Ope PO3Mi3HABaHUI Ha BIJICTaHI;

C) BOHH HOCSITb 30pOI0 BiJIKPUTO;

d) BOHM 3/1MCHIOOTE CBOI Ormeparlii 3riJHO 13 3aKOHAMH Ta 3BHYasIMH BifHH.

BianosinHo n0 BKazaHoi cT. 4 XKeneBchkoi koHBeHIIIT 1949p., 3a Ne III 10 BifiChKOBOITOJIOHEHUX, OTKE 1
JI0 KOMOATaHTIB, BITHOCSTH TAKOXK HACTYITHI KaTeropii ocio:

1.  YneHiB 0co0OOBOTO CKJIaLy pPeryisipHUX 30pOHHHUX CUJI, K 3aABJIAIOTH PO CBOIO BiAAHICTh ypSAAO-
Bi 200 BIaJIi, 110 HE BU3HAHI JIEPKABOIO, KA TX 3aTPUMYE.

2. Ocib, sIKi CypOBOIKYIOTH 30pOIHI CHIIH, ajie (PaKTHIHO HE BXOASATH 10 IXHBOTO CKJIAY, HAIPUKIA]
[UBUIBHUX OCI0 3 €KiINaxKiB BIHCHKOBUX JIITAKIB, BIMCHKOBUX KOPECIIOH/ICHTIB, TTOCTAYaIbHUKIB, 0COOOBOTO
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CKJIaly poOoUrX MiAPO3aUTiB a00 ciay)k0 moOyTOBOr0 00CIIyrOBYBaHHS 30pOMHUX CHII, 32 YMOBH, 1110 BOHH
OTPUMAIH Ha IIe JJO3BUT THX 30pOHHMX CHII, SIKI BOHH CYIIPOBODKYIOTb, JIJI1 YOTO OCTaHHI BHJIAIOThH IM TI0-
CBIJIYCHHS 0COOU 3a CIIelliaIbHIM 3Pa3KoM.

3. UieHiB eKiNaxiB CyJCH TOPTOBEIBLHOTO (IIOTY, 30KpeMa KarliTaHiB, JJOIMaHIB Ta IOHT, a TAKOX eKilla-
JKIB IUBUIBHUX TIOBITPSIHHUX CYIICH CTOPiH KOH(MIIKTY, SIKi HE KOPUCTYOTBCS OUTBII CIPUATIUBUAM PEKUMOM
3TiJIHO 3 Oy/Ib-SIKUMH THITUMH ITOJIOKCHHSIMH MIXKHAPOJIHOTO TIpaBa.

4. XurteniB HEOKyINOBaHOI TEPHUTOPIi, SIKI i Yac HAOIMKECHHS BOPOTa 030pPOIOKOTHCS, 00 YHHHUTH
OITip CWJIaM 3arapOHKKa, He Malo4H Jacy chopMyBaTHCs B perysisipHi BiliChbKa, 332 YMOBH, ITIO BOHH HOCSTH
30pOt0 BIIKPHUTO W JOTPUMYIOTHCS 3aKOHIB 1 3BUYATB BIiHH.

Tak, srigao 3Y “TIpo obopony Ykpainu“ [1, cT. 2] 10 BUKOHAHHS 3aBJaHb TEPUTOPiaTIbHOI OOOPOHU B
MeXax iX TTOBHOBKCHb 3aiTy4aroThesi 30poitHi Cuin Ykpainwu, iHIIi BiHChbKOBI (pOpMyBaHHs, yTBOPEHI BiJl-
MOBIJTHO JI0 3aKOHIB YKpaiHH.

[TonmoxeHHsT PO MiAPO3IIK (3ar0OHH) CIeIiaIbHOrO Npu3HaYeHHs1 HarionanbHOT TBapii Ykpainu Bil
09.07.2014 p., 3a Ne 651 B 1m.4.5 po3iny 4 BKasye, 1110 0COOOBHI CKJIAJ MiAPO3ILIiB (3aroHiB) 3a0e31euy€eTh-
cs1 POPMEHUM OJISITOM 1 3HAKAMHU PO3PI3HEHHSI.

TakuM YHMHOM, Yepe3 3aKOHOaBYE 3aKPIIICHHS 3HAKIB PO3PI3HEHHS, 5K 1ICHTU(IKYIOTh 0CO0Y SIK ydac-
HUKa 30pOMHMX CHJI Jep)KaBH (HAIIWBKK Ha (OpPMI Y BHIVISIII HAI[IOHAJIBHOTO IMPAropy, MOTOHU 3 repOoM
Ta iH.), CTBOPEHO MEXaHI3M SKHii JI03BOJISIE PO3MI3HATA KOMOATaHTIB, 30KpeMa, Bijl IIMBIILHOTO HACCJICHHS,
HaWMaHIIiB, IITTUTYHIB Ta IHIIMX 0CI0, sIKi He MAIOTh MTPaB OpaTh y4acTh y 30pOiHOMY KOH(IIIKTI Ta KOPUCTY-
BaTHCh CTaTyCOM Bii{CEKOBOITOJIOHEHOTO.

[Toxa3oBUM y IbOMY KOHTEKCTi € mpakTuka 30poitHux Crn YKpainy, ski 0epyTh y9acTh y BiifHi po3B’s3a-
HIil poci€ero MpoTH Ykpainu (oBHOMaIITaOHEe BTOPrHEHHS pocii B Ykpainy posnodanocs 24.02.2022 p.). Tax,
BiliCEKOB1 YKpaiH! KpiM (POPMEHHOTO OJIATY, TOTOHIB, HAIIIMBOK, OKPEMO MAalOTh Ha KaCKax, UM pyKaBax JiTKi
BIJIMITHI 3HAKH y BUTJISIIII )KOBTHX Ta CHHIX CTPIYOK BIJIIOBIIHO JI0 KOJILOPIB HAIIOHAIBHOTO TIpanopy Ykpa-
THH. BpaxoByroun CXOXiCTh BIICBKOBOTO OJIATY, TaKi BiIMITHI 3HAKH JIAIOTh MOXJIMBICT YITKO BiJPi3HUTH
YKpalHChKHMX BICBKOBHX BIJI COJIJIAT arpecopa, siki B CBOIO 4epry BUKOPHUCTOBYIOTH SIK JOIATKOBI BIIMITHI
3HAKH 0111, YePBOHI Ta YOPHO-TIOMapaHUEBi CTPIYKH HA OJIS31.

[IpobGnema Takoi iIeHTHdIKAIIT 0COON CKIIAIHIIIE MPOSBISIETHCS Y BUITAIKY, KOJIA BOEHHUH HAICKHUTH 10
PYXy OIOpY YM HEYPSIOBUX 30pOWHUX (POPMYBaHb, SKi X04a 1 MatOTh KOMaHIUPA, BIKPUTO HOCATH 30pOI0
Ta MAIOTh PO3Mi3HABAIbHI 3HAKH, HE 3aBKAN MOKYTh IOBECTH, III0 BOIOBAIH OC3KOIITOBHO i HE OTPUMYBAIN
IUTATHIO, SIKA 3HAYHO MEPEBHINYE 3BHUAIHY 3apO0iTHY IUIATy BIHCHKOBOCTY)KOOBIIIB. Y TakOMy BHIAIKY,
SKIo Oyzne 3adikcoBaHO (GaKT OTPUMAHHS BHCOKOI BHHAropomu, ocoda sika Ii oTpumaia, Oyne BBa)KaTUCh
HaiiMaHIIeM, a He KoMOaTaHTOM. ICHye BenHKa HMOBIPHICTH, IO 3HAYHA YaCTHHA PYXiB OMOPY Ta IHIIUX
HEYPSIIOBUX 30pOHHUX (HOPMYBaHb, MOXKE CKIIQJATHCh 3 HAMMAHIIIB, SIKI HIYMM HE OyJyTh BIJPI3HATHCH BiJ
IHIIIMX 3aKOHHUX YYaCHHKIB KOHQIIIKTY, KpiM MarepiajbHOI BUHATOPOIHM, SKY CKaKIMO OTPUMAIOTh, MICIIS
MTOBEPHEHHS 3 BUKOHAHOTO 3aBIaHHS.

3 HaBe/IEHOTO BOAYAETHCSI, 0 OCHOBHUMH O3HAKaMH KOMOATaHTa € MPUHAICKHICT HOTO 10 30pOoitHNX
CWJI JIep»aBH, SKi CTBOPEHI HA OCHOBI HOPMATHBHO-TIPABOBUX AKTIB II€T JepiKaBU, HOCIHHSA (HOPMEHHOTO
OJISITY Ta 1HIIUX PO3Mi3HABAIBHUX 3HAKIB, SKI CBIAYATh MPO YYaCTh y TAKUX 30pOHHUX (OpPMYBaHHSIX, ITe-
peOyBaHHS ITiJ] BIAMOBINATEHIM KOMaHIyBaHHIM, OTPUMAaHHS MaTepialbHOTO 3a0€3MCUeHHS Ta 3apo0iTHOT
IUTaTH Ha PiBHI 13 BIHCHKOBOCITYKOOBIISIMU PETYISIPHUX 30pOWHIX CHII ICPIKABH Ha CTOPOHI sIKOT 0coda mpu-
Mae yJacTh B 30podHOMY KOH(MITIKTI.

TakuM YUHOM, Y BHIAQJKy MIKHAPOIHOTO 30pOWHOr0 KOH(MIIKTY MUTAHHS ieHTU(IKAIT 3aKOHOIABYO
BpEry/JbOBaHe, OJIHAK YU TaKa cama € CUTYyallisl y KOH(IIKTI BHYTPIIIHbOHAIIOHAILHOMY, IHIIIMMHU CJIOBAaMHU
ITiJT Yac rPOMAJITHCHKOT BiifHH.

OCHOBHHUMM MPUHIIMIIAMH, SKHMHU CTOPOHH MalOTh KEPYBATHCS Y XO/II BEACHH BOCHHHX I, €: TIPHHITUIT
PO3pIi3HEHH:, MPUHIIAIT HEOOX1THOCTI Ta MPUHIIMIT CIIIBMIPHOCTI.

[puHIHD po3pi3HEHHS — 3aralbHOBH3HAHA HOpMa JIOTOBipHOTO Ta 3BrmYacBoro MI'TI, BiamoBiqHO 10 sikoi
CTOPOHH, IO MepeOyBarOTh Y KOHMIIKTI, MOBUHHI 3aBXKIH PO3PI3HATH IUBUILHE HACETICHHS I KOMOATaHTIB,
a TAKOXK IMBIJIbHI ¥ BOEHHI 00’ €KTH Ta BIJMOBITHO CIIPSIMOBYBATH CBOI il TUILKU MPOTH BOEHHHUX 00’ €KTIB
(ct. 48 AITI).

3abopoHa HamajiB Ha MHUBIIBHUX OCI0 Mae €MHWUN BHHSTOK: IIUBIIbHI 0COOH, sIKi Oe3mocepeHbO
0epyTh y4acTh Y BOEHHHUX [JifX, BTPAYarOTh IMYHITET BiJl MOXKIJIMBHX HaIaaiB IPOTITOM Yacy Takoi 0e3-
MOCEPEeNIHBOT y4acTi Ta 4acy, MPOTATrOM SIKOTO BOHH TOTYIOTHCS J0 3allJJAHOBAHOTO HUMH Hamany (I. 3
ct. 51 AIT D).
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Sk paBmITo0, caMe maki IUBUTbHI 0COOW CKIIAA0Th OUTBIIICTD Bijl yYaCHHUKIB HAIlIOHAJLHO-BU3BOJIEHUX
pyxiB abo x B3araii 6ann(opMyBaHb, ki HauyeO TO BeAyTh OOPOTHOY MPOTH YpSIy JAEPKaBU HA TEPUTOPIi
SIKOT BOHU CTBOPHWIIH 30pOHHMIA KOHMITIKT.

HasBHOIO € mpakTrka BBa)KaTW HAliOHAJIHHO-BU3BOJBHUI pyX CyO’€KTOM MIKHApOIHOTO TpaBa y BHU-
MajKy Koy 30poiiHa 60poTh0a BeNEThCs B IIIAX 3BUIBHEHHS BiJ KOJIOHIAILHOTO TTAHYBaHHSI, PACHCTCHKOTO
rHOOJNICHHS a00 1HO3eMHOT OKymallii. Take TBepIXKeHHS IPYHTYEThCSI HA TOMY, IO BiAMOBIIHO 0 1. 4 cT. 1
JAIT 1, cutyanii, 3ragadi B IONEPEAHbOMY ITYHKTI, BKJIFOYAIOTh 30pOiHI KOH(IIKTH, B SKAX HApOIU BEAYTh
00poTHOY MIPOTH KOJOHIAIBHOTO MAHYBaHHS, I1HO3EMHOI OKyMallii Ta PAaCHCTCHKUX PEKUMIB JJIS 3Jikc-
HEHHS CBOTO IIpaBa Ha caMOBW3HaueHHs, 3akpimieHoro B Craryti Opranizanii O0’ennannx Hamiii Ta B
Jexnapariii mpo MPUHIMITKA MIKHAPOHOTO TIpaBa, IO CTOCYIOThCSA IPYXKHIX BIJIHOCHH 1 CIIBPOOITHHIITBA
MiX JepxaBamu BiamoBigHo 1o Craryty Opranizanii O6’eqHannx Harrii

OcranHIM YacoM Ha0yBa€ BCe OUTHINOT PUXHUIBHOCTI TEOPis, 3T1THO SIKOi OCHOBHOKO YMOBOIO BH3HAHHS Ha-
IOHAJIBHO-BU3BOJIBHOTO PYXy CYO’€KTOM MIXKHApPOIHOTO TipaBa, a00 MPHUHANMHI BU3HAHHI 3aKOHHOIO CTOPOHOIO,
10 BOIOE € HASIBHICTH Ta/a00 MOXIIMBICTh HAOYTTS €(DEKTHBHOTO KOHTPOJTIO 38 HACEICHHSAM Ha JTaHiH TepUTOpii.
[4,c. 157]

HonarkoBuii iporokoit 1 (cT. 96, m. 3), 3a3Hadae, MO HAIIOHATHHO-BU3BOJIBHUHA PyX ~MOXE B3SATH 30-
00B’s13aHHs 3acTocyBatn KoBermii 1 meit [IpoTokon™, moa0 KoH(IIKTy MUIIXOM OTHOCTOPOHHBOI 3asBH, al-
pecoBaHo1 ieno3uTapiesi. [5, ¢. 39]

OnHak, sk OyTH y BHUIIAJIKaX, KOJIU TaKy 3asBy poOUTH 30poifHe (OpMyBaHHS SKE BCTyIIa€e y 30poiiHi Cy-
THYKH TPHBAJIOi IHTEHCHBHOCTI, ajie 00poThOa SKOTO HE BIAMOBIIA€ YCTAJCHUM O3HAKaM JICTITHMHOCTI, a
came, KoJu 30poiiHa 60poTE0a BeIeTHCS HE B IUISIX 3BUTFHEHHS BiJl KOJOHIaIBHOTO TTAHYBaHHSI, PACHCTCHKO-
ro THOOJIEHHS 200 1HO3EMHOT OKyMalIlii.

Uu Oynme y TakoMy BHITAAKY 30poifHe (OopMyBaHHsS BBA)KATHCS HAI[IOHATBFHO BH3BOJEHHM PYXOM 3 Bij-
MOBITHAMHU MDKHAPOAHUMH TapaHTISIMH 3aXHCTY IpaB JroauHU nependadeni MI'TI, uu take GopmyBanHs
BBOKaTUMEThCSI OAHJIOK0, a00 )X TEPOPUCTHYHOIO OPTaHI3aIli€r0, €JMHUM HACIIAKOM JUIsA YICHIB K01 Oyme
0OBHHYBAJILHUI BUPOK MO KPUMIHAIBHIH cripaBi?

Posmisnaroun nmoniOHy cutyarito, cBoro vacy npu parudikanii J{IT I, B yacTuHi, 10 crocyeThes cT. 96 1.
3, benbris 3po0OuIia 3asBy, B sKiil BKa3ala, 0 HACTIAKKM BKa3aHi B ¢T. 96 1. 3 /I, MOXyTh MOXOMUTH TUTBKH
BiJI BJIAJIH, KA TIPUHANMHI:

A) BusHaHa BiJIlIOBITHOIO PETiOHATILHOIO MIXKYPSIIOBOIO OPTraHi3alli€lo, Ta

B) miticHO pencTapisie Hapox, KUl Oepe y9acThb y 30pOHHOMY KOH(IIKTI, XapaKTEePUCTUKH SIKOTO SICHO
1 9iTKO BiIOBIZalOTh BU3HAYCHHIO BHKIaaeHOMY B 1. 4 ct. 1 [I1l, Ta TorymadeHHIO 31iCHEHHS MpaBa Ha
CaMOBHU3HAYEHHsI, CPOPMYITHOBAHOTO B MOMEHT IIPHUHHATTS IIPOTOKOITY.

Y3arajpHIOIOUN BKa3zaHy 3as1By bembrii, sika 1mo cyTi € 3actepeskeHHsM 10 11. 3 ct. 96 11 I, moxkemo 3poou-
TH BUCHOBOK, 1[0 KPiM BU3HAHHS 30pOHHOTO (hOPMYyBaHHS PETiIOHATIBHOIO MIKYPSIOBOIO OPTaHi3alli€ro, pyx
OIIOpY TOBHHEH JTIMCHO IPENCTABIATH HAPOJ, KU MOTEepIae Bill KOJOHIaTBHOTO MAaHYBaHHS, 1HO3EMHOI
OKyTaIlil Ta pACHCTCHKHUX PEXKHIMIB, Ta Ma€ Ha METi 3IHCHEHHS CBOTO ITpaBa Ha caMOBU3Ha4YeHH.[2, ¢. 137].

3a Takux 00CTaBUH, O3HAKU KOMOATaHTa MOXKYTh OyTH MPUHHATHIMY Y (POpMyITIOBaHHI 3aIIPOIIOHOBAHO-
My B JlomatkoBomy mpotokouti 11 1o skeHeBcbkuX KOHBeHIIH 1949 p.

Tax, B ct. 1 [lomarkoBoro npotokody 11 BkazaHo, 110 HOTO ITO0KEHHS 32CTOCOBYETHCS 10 BCIX 30POHHIX KOH-
(iKTiB, SAKI HE MANaIar0Th i Aito cTaTTi 1 JlomarkoBoro mpotokoiy 10 YKeHeBChbKUX KOHBEHIH Bifl 12 cepriHs
1949 poky, O CTOCYETHCS 3aXUCTY KEPTB MbKHApomHUX 30porHuX koH(uikTiB ([IpoTokor 1), i BigOyBaroThes
Ha TepuTopii Oymb-sxoi Bucokoi JloroBiproi CTopoHU MiX 1i 30poiHIMHE CHIIaMU 200 iHIIIMME OpPraHi30BaHUMU
30pOMHIMH TpyIaMH, SIKi, IIepeOyBaFOYH i/ BIAMIOBIJaTbHIM KOMAHIyBaHHIM, KOHTPOIOIOTh YaCTUHY 1i TepH-
TOpIi, 0 JAae IM 3MOTYy 31iliCHIOBaTH Oe3MepepBHi i MOTOKEHI BOEHHI Iil Ta 3aCTOCOBYBaTH ek [IpoTokoi.

AHai3 BKa3aHoi CTaTTi 1a€ MOXKJIMBICTh BUALIITH OCHOBHI O3HAKH KOMOATaHTa, SIK y4aCHHKA IPOMaIsTH-
CBKOI BiliHH, a caMe:

1. Ocoba riepedyBae 11i]1 BiIOBIAHIM KOMaH/TyBaHHSIM;

2. Bxomutbh n0 ckiany 30poitHoro ¢popmyBaHHs iK€ KOHTPOIIOE (€(heKTUBHO) YAaCTUHY TEPUTOPIi Jiep-

JKaBU yPsAJIOBI BIChKA SIKOT BEyTh OOMOBI JIii 3 TOBCTAHIISIMH.
3. Take 30poiiHe (hopMyBaHHS 3aCTOCOBYE el IMPOTOKOI, TOOTO JOTPUMYETHCS HOPM MIKHAPOIHOTO
TYMaHITapHOTO IIpaBa.

Tenep, moTpiOHO TINBKHU CITIBCTABUTH O3HAKU HAIliOHATEHO-BU3BOJIBHOTO PYXY Ta XapaKTEPUCTUKU OCO-
0w, 1110 Oepe yuacTb y BHYTPIIIHbOJEPKABHOMY 30pOtHOMY KOH(IIIKTI, II00 OTPUMATH 3aKOHHOTO yYaCHHKa
rPOMaJTHCHKOTO KOH(MIIKTY a0 % 1HaKIIe - KoMOaTaHTa BHYTPIIIHbOHALIIOHAIbHOT BIHHU.
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