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Acrtamesa O.C., Yeban B.M. Lllasixu po3B’si3anHsA npodaemMu po3auBiB HagpTu B YopHomy mMopi y
3B’SI3KY 3 pociiicbKo10 30poiiHoI0 arpecicio (Ha NPUKJIAAi AMePUKAHCHKOI0 Ta Mi’KHAPOIHOI0 10CBi1y
0opoTs0H 3 po3IuBaMu HAPTH).

YopHe Mope € BHYTPIlIHIM MOpeM, TOOTO 1301p0BaHUM BiJl CBiTOBOTO OKeaHy. bepyuu 10 yBaru e, 110
Yopue Mope 3’eqnano nuie 3 CepeazeMHUM MopeM uepe3 TypelbKi MIPOTOKH, BOHO € Jy>Ke €KOJIOTiuHO
BpaznuBUM. 30pOiHUN KOH(IIKT HE3MIHHO HEraTUBHO BIUIMBAE Ha CTaH JOBKULIA. Po3nuBu HadtH, ki
CTaJHCs Yepe3 pociiichke BTOPrHEHHS, PaJAUKaJIbHO 3MIHIIN eKocucTeMy YOpHOTro MOpsi, a 3roloM OyayTh
CEpI03HO 3arpoXKyBaTu HOro 0i10pi3HOMAHITHOCTI Ta €KOCHUCTEMi YChOro y30epexoks B uiiomy. ITpots-
rom octanHix 20-30 pokiB, 11e 10 MOBHOMAcITaOHOTO POCIHCHKOTO BTOPTHEHHS, (axiBli YKpaiHCHKOTO
HayKOBOTO LIEHTPY eKoJiorii Mops criiibHO 3 npoektoM EMBLAS Oynu mmnboko ctypboBaHi 3MiHAMH B
YopHOMy MoOpi.

[Ile OinblI pa3todi 3MiHU B ekocucTeMi YopHOro Mops BinOyaucs B uepBHi 2022 poKy, KOJIU poCiichbki
BiliChbKa HAI[IMIIM HA IOKMHYTUH BaHTAXXHUH TaHKep, 110 JpeidyBaB y MiBHIYHIM yacTHHI YopHOTO MOPS AB1
npotukopabenbHi paketu [ 1]. CynHo Oyno 3aBaHTa)xeHUM 071u3bko 600 TOHHAMHU TU3EJIEHOTO MAIMBA | TAKUM
YUHOM MOKUHYTI TAHKEPH 3 TUCSYaMHU OOYOK AU3EIBHOIO MajJiBa CTaIN «EKOJIOTTYHOK OOMOOIO YIIOBLIbHE-
HO1 1ii» B akBaTopii YopHoro mops [2].

o crocyeTbest icHyt0401 HOpMATUBHOT 0asu 3 3axucty YopHoro Mops, T0 B 1992 poui miicts npube-
pexxnux kpain (boxrapis, [pysis, Pymynis, Pociliceka @enepanisi, TypeuunHa Ta YkpaiHa) mianucaiu Ta
parudixkyBanu Konsenuito npo 3axuct YopHoro mops Bij 3a0pyaneHHs. Bigroni Kowmicis i3 3axucty Bin
3a0pynHeHHs: HopHOTo Mopsl BiANIOBiae 3a cTane ynpaninHs YopHuM MopeM. PeanbHa eeKTUBHICTS 11i€l
Kowmicii BusiBUIacs my»e HU3BbKOIO 3 OTIISAY Ha Te, o 3 24 mrotoro 2022 poky He Oysio MPUIHSTO KOJHOTO
aKTy 110710 30epekeHHs1 HOPHOTO MOps B yMOBAX POCIHCHKOTO BTOPTHEHHSI.

JiiicHO, 3aK0HU TIPO 30pOiiHI KOH(IIKTU TakoXk 3a0€3MeUy0Th NEBHUI NPABOBHIH 3aXUCT MPUPOIH, XOUa
111 3aKOHU HEOJHO3HAYH1 Ta MalOTh CyBOpi 0OMexxeHHs. Hanpukiias, € noiHO yXBaJleHUH IPOEKT MPUHITHITIB
30epeKEHHSI HAaBKOJIUIIHBOTO CEPEIOBUINA Y 3B sI3Ky 31 30poitHuM koH(uikToM KoMmiciero 3 MIXKHapOAHOTO
npaBa OOH. PeanbHa €(eKTUBHICTB IIbOTO MPOEKTY HA Il MOMEHT € HEBiOMOIO.



Cepis [IPABO. Bunyck 74: yactuna 2

TakuM 4MHOM, 32 BIJICYTHOCTI aJICKBATHUX MIKHAPOJIHUX MEXaHI3MIB JUIsl HETaifHOTO YCYHEHHS PO3JIMBIB
Ha(TH, BapTO B3ATH JO yBaru nodpe copMoBaHy cucteMy pearyBanHs (enepanpHoro ypsmy CIHIA mns
MpOTHIii Ta OOPOTHOM 3 BUKHJIAMHU HAPTH Yy CyIHOIUIaBHI Boau. LIs cucteMa € HaJ3BUYalHO €(EeKTHBHOIO,
OCKUTBKH (DYHKIIIOHYE Yepe3 1o0pe chopMOBaHy CIUTBHY Mepexy (enepaibHUX, IITATHAX 1 TOKATBHHX Jep-
JKaBHUX YCTaHOB. YKpaiHi Opakye Takoi CKOOPIWHOBAHOI CITIBITpaIli, 1 TOMY JIep)KaBHI OpraHd HE MOXYTh
HAJISKHUM YMHOM BijIpearyBaru Ha 3HauHe 3a0pynHeHHs YopHOro Mopsi.

TakuM 94MHOM, MU, TTO-TIEPIIE, PO3KPHUEMO ICHYIOUI MIXKHAPOIHI MEXaHi3MH 00pOTHOH 3 PO3ITUBAMH Had-
TH, Ta, TIO-JIpyTe, poaHaiizyeMo ypsaoBy monituky CIILIA 3 6opoTsOu 3 po3nmBaMu HadTH Ha MPHUKIAIL
po3nmBy HapTH Exxon Valdez, 3acTocyBaBiy Horo 10 iCHYHOYO1 MPUPOIOOXOPOHHOI TOMITUKH B YKpaiHi.
ToOTO, METOIO CTATTI € BU3HAUCHHSI TOTO, SIK ICHYFOU1 MIDKHAPOIHI MEXaHI3MH MOXYTh 3aXUCTHTH HABKOJIHIII-
HE cepenoBuie YopHOro Mopsi, sIKi € TPaBOBI MPOTAIIMHU B MEXaHi3Max MIKHAPOIHOTO Ta YKPaiHCHKOTO
[PABOBOIO pearyBaHHs. [HIIIOK METOI € BU3HAYUTH, sK ypsjosa noiituka CIIIA Bnopanacs 3 po3nuBamMu
Ha(TH, MO0 3aNpPONOHYBATH MUISXU OiNbIN ¢()EKTUBHOI CIIBIIpAIll JUIS YKPaiHCHKOI YPSIOBOT TOJITHKH 3
00pOTHOU 3 3a0pYIMHEHHSIM.

Kurouosi cioBa: poznus Hadt B HopHOMY MOpI, pociiicbke BTOprHeHHS, po3iuB HadpTH Exxon Valdez,
BUMHEHHS eKoluy, cuctema pearyBanHs CIIIA, epexTrBHA criBmpals BiIOMCTB (areHCcTB), iHCTUTYT On-
Scene Coordinators (OSC).

Astasheva O.S., Cheban V.M. Possible environmental solutions to oil spills in the Black Sea due to
the Russian invasion (on the examples of the U.S. and international experience dealing with oil spills).

The Black Sea is an inland sea, that is basically isolated from the World Ocean. Even though it is connected
only with the Mediterranean Sea through the Turkish Straits, the Black Sea is very environmentally vulnerable.
Armed conflict invariably has a negative impact on nature. Oil spills that happened because of Russian
invasion have radically changed the ecosystems of the Black Sea, and subsequently seriously threatened
its biodiversity, and ecosystem as a whole. During the last 20-30 years, even before the full-scale Russian
invasion, specialists of the Ukrainian Scientific Center for Marine Ecology, together with the EMBLAS
project, were deeply worried about changes in the Black Sea [1].

Even more rapid change in the Black Sea ecosystem happened in June 2022 when Russian forces used
two anti-ship missiles to target an abandoned cargo tanker adrift in the northern Black Sea. The vessel was
loaded with around 600 tons of diesel fuel. The abandoned tankers, with thousands of barrels of diesel fuel,
constituted an “environmental time bomb [2].”

As to the existing framework, in 1992, six coastal countries (Bulgaria, Georgia, Romania, the Russian
Federation, Turkey and Ukraine) signed and ratified the Convention on the Protection of the Black Sea
from Pollution. Since then, the Black Sea Pollution Protection Commission has been responsible for the
sustainable management of the Black Sea. The real effectiveness of this Commission turned out to be very
low considering the fact that not a single act was adopted for the preservation of the Black Sea in terms of
Russian invasion since February 24" 2022.

Indeed, there is some legal protection for nature under the laws of armed conflict too, although these laws
are ambiguous and have strict limitations. For instance, there is a set of Draft Principles for environmental
preservation in relation to armed conflict, which was just adopted by the UN International Law Commission.

Thus, in the absence of adequate international mechanisms to address oil spills immediately, it is worth to
take into account well established US Response System as the federal government mechanism to respond to
discharges of oil into navigable waters of the US. While this system functions through a cooperative network
of federal, state, and local agencies, Ukraine lacks this coordinated cooperation, and cannot respond properly
to the significant contamination of the Black Sea.

Thus, we will reveal the existing international mechanisms to combat oil spills. Then, we will mainly
focus on US Governing policies that deal with oil spills on the Exxon Valdez oil spill example, applying it
to the existing policies in Ukraine.

Key words: oil spill in the Black Sea, Russian invasion, Exxon Valdez oil spill, the commission of
ecocide, US Response System, effective cooperation of agencies, the institute of On-scene Coordinators
(OSCs).

The question under study has not been thoroughly elaborated yet due to the absence of precedents in the
ecocide in the Black Sea and the ambiguous international framework on this issue. As of November 2022,
the Prosecutor’s Office of Ukraine is investigating 10 criminal cases related to the commission of ecocide by



HayxoBwii BicHuk Ykroponcskoro Hamionansaoro Yuisepcurety, 2022

the Russian military, for example, according to the State Environmental Inspection, at least 50,000 dolphins
died in the waters of the Black Sea [3].

The purpose of the Article is to determine, how the existing international framework can protect the
Black Sea environment, what are the legal gaps in the mechanisms of international and internal Ukrainian
protection. Another purpose is to determine how US Governing policies dealt with oil spills to suggest ways
of more efficient cooperation for Ukrainian Governing policies.

On 25 February Russian warships shelled a small (2200 ton) Moldovan-flagged fuel oil tanker and set it
ablaze. The tanker remained drifting until July 2022, when it was hit during an airstrike by a Russian Kh-3
missile. The Naval Institute Guide to World Naval Weapon Systems found there is no obvious military
justification for this attack, and Russia should have been prohibited from striking it based on environmental
concerns [4]. Under the Rome Statute, an attack causing “widespread, long-term and severe damage to the
natural environment which would be clearly excessive in relation to the concrete and direct overall military
advantage anticipated” is a war crime that falls within jurisdiction of the International Criminal Court [5].

Also, The San Remo Manual on International Law Applicable to Armed Conflicts at Sea recognizes
“damage to or destruction of the natural environment” as part of the definition for “collateral damage [6].”
Firstly, it forbids the use of the marine environment as an instrument of warfare. Secondly, it prohibits
making the marine environment an object of attack during an armed conflict at sea.

As to the most recent instruments protecting marine ecology during armed conflicts, the WCEL Specialist
Group on Peace, Security and Conflict has been working on the International Law Commission (ILC)
[7] programme drafting the Protection of the Environment in relation to Armed Conflict act. In May 2022
the ILC adopted the final version of 27 Draft Principles [8], sending them to the General Assembly for final
consideration before adoption.

The most important part there was the post-conflict one, where obligations of environmental remediation,
liability and cooperation are covered. These issues are generally omitted, and subsequently, they are being
exclusive in the current Russian invasion. We will not delve into the analysis of this document, as the final
version of it is not adopted yet. However, it may serve as a vital instrument to respond to discharges of oil
into waters of the Black Sea.

During the Vietnam War’s Operation the U.S. sprayed over 20 million gallons of herbicides covering
over 4 million acres of land in the span of a decade [9]. Protocol Additional to the Geneva Conventions of 12
August 1949, and Protocol I relating to the Protection of Victims of International Armed Conflicts of 8 June
1977 declare, that the environment can be protected too as the victim of warfare. It also states, that attacks
against the natural environment by way of reprisals are prohibited [10], which is customary international
law recognized by the ICRC [11]. Both Russia and Ukraine are bound by abovementioned international
instruments without any reservations.

Article 55 of Additional Protocol I to the 1949 Geneva Conventions applies to the destruction resulting
in oil spills into the sea leading to extensive damage such as fueling oil tanker by Russian armed forces. The
Commentary to Additional Protocol I indicates that there were delegations which wanted the heightened
protection of Article 56’s “works or installations containing dangerous forces” to apply to “oil production
installations and storage facilities for oil products.”

For instance, when Iraqi forces leaked over 240 million gallons of oil into the Persian Gulf'in 1991, it was
one of the worst environmental disasters [12]. Therefore, UN resolution 47/34 about environmental damage
and depletion of natural resources was adopted in 1993 to prevent situations of the release and waste of crude
oil into the sea during conflicts [13].

The ICRC’s customary Rule 43 states that “Launching an attack against a military objective which may be
expected to cause incidental damage to the environment which would be excessive in relation to the concrete
and direct military advantage anticipated is prohibited [11].” In the case of shelling oil tanker in the Black
Sea, military objective requirement was not covered. Even in the case if there was a military advantage,
ICRC Rule 45 still applies, stating that the use of methods or means of warfare that are intended, or may be
expected, to cause widespread, long-term and severe damage to the natural environment is prohibited.

Now, we will mainly focus on the possible solutions of oil spills taken into consideration US Governing
practice. We are going to consider US Governing policies that dealt with oil spills based on the Exxon Valdez
oil spill example.

The U.S. Environmental Protection Agency’s Oil Spill Program plays an important role in protecting the
environment through prevention of, preparation for, and response to oil spills. U.S. organizations such as EPA
Regions III and V, the EPA Environmental Response Team, the EPA Office of Research and Development,
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the U.S. Fish and Wildlife Service, the State of Alaska Department of Environmental Conservation, the State
of Wisconsin Department of Natural Resources, the University of California Wildlife Health Center, and BP
Amoco Corporation are ones dealing with problems of oil spills [14].

Without careful planning and clear organization, efforts to deal with large oil spills could be slow, ineffective.
In the US, the system for organizing responses to major oil spills is called the National Response System. In
Ukraine there is no system for organizing responses to oil spills. In contrast to effective cooperation of the
US agencies, the interaction between the Ukrainian State Environmental Inspection and the Administration
of Sea Ports of Ukraine is not established. For example, when there was an oil spill in 2020, the Seaports
Administration knew about this incident and did not inform the Ukrainian State Environmental Inspection
about it [15]. In this way, it is not possible to effectively build the interaction of governmental structures
without a clear understanding of their functions. Thus, we recommend to establish a consistent legal practice
of cooperation to combat oil spills effectively based on the US model.

In this regard, we suggest to create a structure responsible for directing response actions and coordinating
all other efforts at the scene of a discharge or spill. In the US it is called On-scene Coordinators (OSCs),
that have the most prominent role in the National Response System. OSCs work in partnership with other
federal, state, local, and private response agencies, providing support and information to regional response
committees. Four federal agencies have staff that serve as OSCs: the Coast Guard, the U.S. Environmental
Protection Agency (EPA), the U.S. Department of Energy, and the U.S. Department of Defense.

OSC:s are stationed in locations across the country to allow for quick and efficient response to spills.

The OSC is responsible for four main tasks during an oil spill response:

(1) assessment, which consists of evaluation of the size, nature and potential hazards of a spill,

(2) monitoring of actions being taken to control and clean up a spill to make sure they are appropriate,

(3) response assistance, during which is indicated whether extra assistance is being needed,

(4) reporting on OSC is required to file a summary report that outlines the actions taken to remedy the
spill [14].

The Exxon Valdez oil spill although being catastrophic, enabled the US federal government to crecoopate
strategy to respond to oil spills effectively. The lessons they learned have helped to prevent more oil spills
and response when spills do occur. The OSC, in cooperation with the Exxon Corporation, established several
goals for the response. The most important goal was to prevent additional spilling of oil. For this purpose,
the Exxon company opened a communications network that allowed information about the spill and the
cleanup efforts to be shared with state and federal government officials, private company representatives, and
others who were interested in the events surrounding the spill. This set an important precedent, how private
companies partly responsible for spills, cooperate with federal government.

Conclusion. We can regard sinking the tank as environmental time bomb, due to the fact of a significant
initial contamination of the Black Sea. That very quickly destroys the marine ecosystem, thus the damage
done by an oil tanker spill is catastrophic.

The ICRC’s customary Rule 43 clearly states that if sinking of oil tanker for military purposes causes
environmental damage that does not meet necessity and proportionality, it is prohibited. There was no
military advantage in striking fuel oil tanker in the Black Sea. Thus, in the absence of adequate international
mechanisms to address oil spills immediately, it is worth to take into account well established US Response
System as the federal government mechanism to respond to discharges of oil into navigable waters of the US.
While this system functions through a cooperative network of federal, state, and local agencies, Ukraine lacks
this kind of system, and cannot respond properly to the significant contamination of the Black Sea.

The primary mission of the US Response System is to provide support to state and local response activities.
We recommend to establish a consistent legal practice of cooperation to combat oil spills effectively based
on the US model, especially the institute of On-scene Coordinators (OSCs), which works in partnership
with other federal, state, local, and private response agencies, providing support and information to regional
response committees to respond to oil spills effectively. The Exxon Valdez oil spill enabled the US federal
government to create strategy to respond to oil spills together with private companies. The lessons learned
during combating Exxon Valdez oil spill have helped to prevent more oil spills and response when spills do
occur.

Our environment is precious. We have a duty to steward it well. Thus, it is important to put more effort in
creation of the developed governmental institutes that can respond to ecological disasters efficiently based on
the examples of more developed States such as the US to fulfill international standards.
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