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This paper deals with the problem of defining the concept of organ and tissue transplantation in civ-
il relations context. The fragmental definition of ‘organ and tissue transplantation’ presumes significant
problems of this term’s legal interpretation. The core difficulty of such situation seems to be the usage of
special medical terminology in indicated legal relations sphere. Simultaneously, it is well known that literal
borrowing of medical terminology leads to a significant narrowing of the concept, as it does not take into
account many legal aspects. The situation is complicated by the fact that Ukrainian and foreign scientists
have no unambiguous views on the doctrinal interpretation of this term. Some legal scholars argue that the
transplantation of human anatomical materials should be considered from the standpoint of the right to
medical care, others tend to define transplantation as a special type of medical service. One more group of
scientists are supporters of borrowing medical terminology to denote this item and are likely to interpret
transplantation as a special method of treatment or system of medical manipulations. This article calls us
into question of analyzing doctrinal legal approaches to understanding the transplantation concept in the
context of civil law, as well as the interpretation of this term in national and international transplantation
legislation. Special legal methods and logical tools are applied to present the solution of the article’s pur-
pose. The complex analysis of special transplant legislation and doctrinal approaches has led us to the con-
clusion that national and international legislative definitions of transplantation tend more to the established
medical terminology. A systematic analysis of the doctrinal considerations and legal provisions allows us
to identify the following approaches to understanding transplantation: transplantation as medical manipu-
lation (medical intervention); transplantation as a process of organ or tissue replacement; transplantation as
a method of treatment; transplantation as medical care; transplantation as medical service. Such a variety
of views on the interpretation of this concept is quite justified primarily due to the multifaceted nature of
the transplantation phenomenon. All the above approaches seem to be correct, because they reflect it from
different angles. Despite the lack of agreement, we believe our findings compare well with the opinion that
medical service seems to be the best reflection of the civil law nature of the legal relations for the provision
of medical care. Therefore, we suggest to define the term “transplantation” as medical service for the pro-
vision of highly specialized medical care by replacement of an organ and (or) tissue that has lost its vital
functions on the basis of medical indications.

Key words: transplantation, definition, medical service, medical care, civil relations.
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J3100a A. IloHsATTA TPpaHCIJIAHTALIL OPraHiB | TKAHUH: IMBIIbHO-NPABOBUI ACIEKT.

VY cTarTi BUCBITIIIOETHCS MPOOIeMa BU3HAYCHHS TTOHATTS TPAHCIUIAHTAI] OPTraHiB 1 TKAHWH y KOHTEKCTI
IUBUIGHUX TPaBOBiHOCHH. DparMeHTapHe BU3HAYCHHSI 03HAYCHOTO MOHSATTSI CIPUYUHSIE CKIATHOII 1100
MPaBOBOTrO TIyMadeHHsI ITboro TepMiHy. CKIIaHICTh CUTYallii 00yMOBJICHa BUKOPUCTAHHIM CITCI[iaIbHOT Me-
JUYHOT TepMiHOJOTI] y 3a3HaueHil c¢epi MpaBOBITHOCHH. 3arajJbHOBIIOMO, [0 OyKBaJIbHE 3alO3MUYCHHS
MEJMYHOI TEPMIHOJIOTIT IPU3BOAUTE JI0 3HAYHOTO 3BY)KEHHS TOHATTSI, OCKIJIbKH HE BPaxOBY€ HU3KHU ITPABO-
BUX acrnekTiB. CUTyallisl yCKIaJHIOETHCS THM, 10 YKPAiHCBKi Ta 3apyOixkHI BYCHI HE MAIOTh OAHO3HAYHUX
MONISAIB HA JOKTPUHAIBHE TIyMadeHHs 1[boro TepMiHy. OJHI BUCHI-TIPAaBHUKH CTBEPDKYIOTH, IO TpaH-
CIUTAHTAI[II0 AaHATOMIYHUX MaTepiajiiB JIOAWHH CIi PO3MIAAATH 3 MO3MILIi MpaBa HA MEAUYHY JOIOMOTY,
THIIN CXMJISIFOTBCS JI0 BU3HAYCHHS TPAHCIUTAHTAIIIT SIK 0COOIMBOTO BHY Menn4HOI mociyrH. [1le omHa rpymna
BUCHHX € MPUXUIbHUKAMH 3AII03UUCHHS MEIMYHOT TEPMIHOJIOTIT IS TO3HAYCHHS IIbOTO MOHSTTSI, a/DKE TITY-
MauaTh TPAHCIIAHTAIIIO K OCOOIMBHI METOJ JIIKYBaHHS a00 CUCTEMY MEIUYHUX MaHImyismin. L{sg crarts
CTIIOHYKa€ 10 MUTAHHS aHaJi3y HOKTPHHAIBHO-IPABOBUX MiIXOIB 0 PO3YyMIHHS MOHSATTS TPAHCIUIAHTAI]
B KOHTEKCTI ITUBUIBHOTO TPaBa, a TAKOXK TIIYMadeHHS I[bOr0 TEPMiHY SK B HAIlIOHAJILHOMY, TaK 1 B MiKHa-
POHOMY TPaHCIUIAHTAIITHOMY 3aKOHOAABCTBI. J{J1s1 BUPILICHHS METH CTAaTTi BUKOPUCTOBYIOTHCS CIICIiab-
HI FOpUAMYHI Ta JIOT19HI MeToau. KOMIUTEKCHUI aHali3 crieialbHOTO TPAHCILIAaHTAIIHHOTO 3aKOHO/IaBCTBA
Ta JOKTPUHAIBHUX MiAXOJIB CIpHUsA€E BUCHOBKY, IO HAIIOHAIBHI Ta MIKHAPOJHI 3aKOHOJABYl BU3HAYCHHS
TpaHCIUIAHTAIT 371e01IBIIOTO TSHKIFOTh JI0 YCTAICHOT METMYHOT TepMiHOIOT1i. CHCTEMHHMIA aHAi3 JI03BOJISE
BUJIUTATH TaKi MiJXOAU 10 POYMIHHS TPAHCIUIAHTAIII]: TPAHCIIAHTALIS SIK MEJIMYHA MAaHIMYJIALs (MEIHe
BTPYYaHHs); TPAHCIUIAHTAIIIS K MPOIIEC MePecakd OpraHiB ad0 TKaHWH; TPAHCIIAHTAIlIS SIK METOJ JIKY-
BaHHS; TPAHCIUIAHTAI[IS K MEAWYHA JOMIOMOTa; TPAHCIUIAHTALlS K MEAWYHA MOCayra. Take pi3HOMaHITTS
MOMIISA/IIB HA TPAKTYBaHHS JTOCIIDKYBAHOTO ITOHSTTS IIUTKOM BHUIIPABIaHE 1 3yMOBJICHE OaraTtorpaHHicTio ¢e-
HOMEHA TpaHCIUIAaHTaIlii, OHAaK yCi HaBEeICHI BUIIE MiJXOJX BHIAIOTHCS KOPEKTHUMH, OCKIJIBKH BifoOpa-
JKAKOTh 1€ MOHSTTA 3 PI3HUX CTOpiH. He3Bakarouw Ha BIJICYTHICTh Y3TOKEHOCTI, MU BBa)Ka€MO, 110 HAIIIl
BHCHOBKH KOPEJIOIOTh 3 TyMKOIO IIPO T€, 1[0 CaMe MEAWYHA MTOCIYTa € HAWKpaIIiuM BiloOpaKEHHSIM IIUBiTb-
HO-TIPaBOBOI MPUPOJIU BIJHOCHH 3 HAJaHHS MEJIUYHOI JO0MOMOrd. ToMy MU TIPONIOHYEMO BH3HAYaTH TEPMiH
«TPAHCIUIAHTAISIY SIK MEIUYHY IOCIYTYy 3 HaJaHHS BUCOKOCIICIiaTi30BaHOT MEIUYHOI JOTIOMOTH HIISIXOM
repecaiki oprany Ta (a00) TKaHWHH, K1 BTPATHIIA CBOIO KUTTEMISUTLHICTh HA OCHOBI MEJIMYHUX TTOKA3aHb.

KurouoBi ciioBa: TpaHcmiaHTailis, BU3HAYCHHS, MEAMYHA TIOCTYyTra, MEIMYHA JIOTIOMOTa, IUBUIBHI Mpa-
BOBIJHOCHUHH.

The concept of organ and tissue transplantation: civil law aspect formulation of the problem. Cur-
rent data from the Ministry of Health of Ukraine [1] indicate that the national transplant system is in its infan-
cy. This encourages lawmakers to a high-quality legal framework on the basis of the international legal norms
and standards. The conceptual apparatus is the subject to coordination initially, because the sphere of rela-
tions in the field of organ and tissue transplantation is characterized by special medical terminology usage.

The special terms usage in legal science and regulations is quite natural. Scientists note that, if the nor-
mative act, which uses such terms, applies not only to professionals but to a wider range of people as well, it
is advisable to give an accurate and complete definition of the terms used, and an important condition is that
these terms should be understood in the meaning assigned to them in the relevant field of knowledge [2, p.66-
67]. At the same time, it should be taken into consideration that the literal medical terminology borrowing
leads to a significant narrowing of the concept, as it does not take into account many legal aspects.

The issue of an unified understanding of the transplantation concept as an object of civil law regulation is
relevant in this framework.

Overview of past-to-present literature. Few studies in the field of law have been devoted to the defi-
nition of organ and tissue transplantation problem. The issue is complicated by the fact that Ukrainian and
foreign scientists have no unambiguous views on the interpretation of the transplantation concept. Some
legal scholars argue that the transplantation of human anatomical materials should be considered from the
standpoint of the right to medical care [3, p.74]; others define transplantation as a special type of medical
service [4, p.394; 5, p.82]. Another group of scientists are supporters of medical terminology borrowing to
denote this concept and interpret it as a special method of treatment or system of medical manipulations [6,
p-13; 7, p.138].

The aim of this article is to determine the concept of organ and tissue transplantation as an object of civil
law regulation.
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This paper re-examines doctrinal legal approaches to understanding transplantation in the context of civil
law, as well as the interpretation of this concept in national and international transplantation legislation.

Presenting main material. Etymologically term ‘transplantation’ comes from the Latin ‘transplantare’
and is formed by addding the prefix ?rans’, which means ‘across, beyond’ to the verb ‘plantare’ — to plant,
derived from the noun ‘planta’ — seedling [8, p.620]. There is no doubt that the term ‘transplantation’ is
medical and is obviously used in the sphere of medicine, mainly referring to organ, tissue or cell transplant
surgery. M. Webster’s Medical Dictionary defines transplantation as an act or process that involves the re-
moval of tissue from one part of the body or from one individual and its implantation or insertion in another
especially by surgery [9]. It should be noted that the generally accepted use of the term ‘transplantation’ in
the scope of medical and legal literature refers to:

« allotransplantation (allogenic transplantation, homotransplantation): transplantation occurs between
organisms belonging to one species [10, p.443]. This type of transplantation is the most common. In
particular, human-to-human organ transplantation refers to allogenic transplantation;

* autotransplantation: transplantation occurs within the same organism [10, p.443; 11 p.141; 12, p.6]. For
example, the patient is transplanted his own tissue. The donor and the recipient are the same person in
such a surgery. The legal regulation is distinct for this type of transplantation, therefore the transplant
legislation is not applied to autotransplantation;

* xenotransplantation: transplantation of organs and tissues from one species representative to another
species representative [13]. This includes animal-to-human organ transplantation. Currently this type of
transplantation is in the clinical trials and is not sufficiently adapted to modern medicine possibilities;

« isotransplantation (isogenic transplantation): transplantation between identical twins or between animals
that are in such a blood relationship that their genetic material is identical [10, p.443;12, p.6].

Medical sources stipulate that transplantation is applied only on the basis of clinical cues [14, p.12].
Therefore, transplantation could be understood as life-saving medical technique on artificially transferring
tissues, cells or organs of a living or posthumous donor to a specific recipient. An indication for transplan-
tation is end-stage organ failure or another disease that cannot be cured with medication, intensive care, or
surgery.

The definition of ‘transplantation’ in Ukrainian legislation is provided by the Law of Ukraine ‘On the ap-
plication of anatomical materials transplantation to humans’ dating 17.05.2018 272427-VIIIL. In accordance
with Art. 1 of this Law, transplantation is a special method of treatment, which consists of transferring human
anatomical material from a donor to a recipient with the purpose of human health restoration [15].

Hence, in conformity with the Ukrainian legislator, the meaning of the term ‘transplantation’ is reflected
by following features:

* transplantation is a method of treatment;

« it is performed by transferring anatomical material from a donor to a recipient;

* the ultimate goal of transplantation is human health restoration.

The above indicated legal definition has a tendency to the established medical terminology. Unfortunate-
ly, the norms of the honoured in this area international law documents tend to define transplantation as a
medical issue as well. Thus, The Convention for the Protection of Human Rights and Dignity of the Human
Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomed-
icine (Oviedo Convention) [16] does not contain a normative definition of ‘transplantation’. The Additional
Protocol to the Convention on Transplantation, adopted on the 24-th January 2002 in Strasbourg, states that
the term ‘transplantation’ covers the complete process of removal of an organ or tissue from one person and
implantation of that organ or tissue into another person, including all procedures for preparation, preservation
and storage [17]. The concept is explained somewhat differently in the Explanatory Report to the Oviedo
Convention, which consider organ transplants to be current medical techniques helping to save, prolong or
greatly facilitate the lives of persons suffering from certain serious disorders [18]. Therefore, the concept of
the Additional Protocol to the Convention on Human Rights and Biomedicine is reflected with an emphasis
on the medical aspect, taking into account the description of the transplantation process itself. Instead, the
Explanatory Report mostly emphasizes human rights (the concept is reflected with regard to the socio-hu-
manitarian aspect) [19, p.10].

The European Union provides a similar interpretation of the considered term. Directive 2010/53/EU de-
fines transplantation as a process intended to restore certain functions of the human body by transferring an
organ from a donor to a recipient [20]. Consequently, it could be argued that the European Directive focuses
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on two core aspects of transplantation: functional (transplantation is an organ replacement from a donor to a
recipient) and targeted (transplantation is aimed at restoring certain functions of the human body).

Therefore, both national legislation and international one have a noticeable tendency to formalize medical
terminology in regulations. This conclusion is facilitated by the fact that generally legal determination of the
term ‘transplantation’ is reduced to its interpretation as a method of treatment and the process or act of organs
and tissues transferring.

Moreover, legal doctrine definitions of transplantation are steadily mediated by the terms ‘medical care’
and ‘medical service’. Thereby, civil law studies provide thesis that transplantation is a type of medical care,
which includes the provision of medical services and medical works aimed at a recipient health restoration
by transferring an organ or a tissue to a donor [21, p. 8]. This position is justified by the fact that the issue of
medical care is broader than the issues of ‘medical work’ and ‘medical service’ and is involved in the concept
of ‘medical activity’.

This conclusion has not received general acceptance with the approach of I.R. Ptashnyk, who proposes
transplantation to be defined as ‘a special type of medical service that promotes the constitutional right of
citizens to protect their life and health and is performed by surgery of transferring organs and tissues in
medical institutions on the basis of the recipient’s consent [22, p .24]. The emphasis in this definition is that
transplantation is a specific type of medical service by its legal nature. This component is fully compliant
with the opinion of M.S. Bryukhovetska, as she substantiates that deceased donors’ organ transplantation is
a specific medical service provided for free, which includes a set of actions aimed at transferring an organ or
other anatomical material from the post-mortem donor to the recipient, with the purpose of treating the last
one, and is the final stage of the right to posthumous donation. [23, p.21].

A systematic analysis of the above considerations allows us to identify the following approaches to un-
derstanding transplantation:

* transplantation as medical manipulation (medical intervention);

» transplantation as a process of organ or tissue replacement;

* transplantation as a method of treatment;

* transplantation as a medical care;

* transplantation as a medical service.

It is worth noting that such a variety of views on the interpretation of the studied issue is quite justified
initially due to the multifaceted nature of the transplantation phenomenon. All the above approaches seem to
be correct in one way or another, because they reveal it from different angles.

Functionally transplantation is the anatomical material replacement from a donor to a recipient. Thereby,
it is a certain type of medical intervention, which obviously can be performed only by surgery.

As a medical intervention, transplantation is mediated by a set of processes that are performed in a certain
sequence. These are primarily such stages as surgery, during which the organ is removed for transplantation
(donor operation) and the actual replacement of the organ in the recipient’s body (implantation).

Regarding the understanding of transplantation as a medical care and medical service, it is worth noting
the following. Fundamentals of the Legislation of Ukraine on Health Care define medical care as the practice
of professionally trained medical workers aimed at prevention, diagnosis and treatment of diseases, injuries,
poisonings and pathological conditions, as well as regarding pregnancy and childbirth [24]. Organ and tissue
transplantation provides a highly specialized medical care. In turn, the European Commission notes that
highly specialized medical care means medical care that involves high complexity of a particular disease or
condition in its diagnosis or treatment or management and high cost of the treatment and resources involved.
The provision of such medical care should be based on high-quality, accessible and cost-effective healthcare
services [25].

Thus, it becomes clear that both medical service and medical care are the objects of civil law. However,
our results are in complete agreement with the opinion that the very concept of ‘medical service’ could reflect
the civil-law nature of the relationship for the medical care provision in the proper way, whereas the main
basis for its provision is the medical services provision contract. The institute of medical care is interdisci-
plinary and it is mostly considered in the context of personal non-property rights of an individual in the civil
law. At the same time, medical service is a separated object of civil rights (Article 177 of the Civil Code of
Ukraine) [26, p.54].

The doctrine of law considers medical service to be a useful activity of the provider, which is aimed at
meeting the health needs of the individual and is intangible [28]. A.A. Hertz highlights the features of medi-
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cal service that determine its special legal phenomenon. These include (but are not limited to) the following:
the transformative, useful role of activity; inability to guarantee a positive result; inseparability of the pro-
cess of providing medical services from the actions of the medical worker, and the beneficial effect — from
the patient; irreversibility, uniqueness, exclusivity; providing mainly through direct contact, etc. [26, p.75].
Transplantation is characterized by all of the above features. At the same time, the current transplantation
legislation, in particular the Law of Ukraine ‘On the application of anatomical materials transplantation to
humans’ [15] does not indicate that transplantation should be considered as a type of medical service. This
creates a problem of fragmentation of special legislation and does not contribute to the formation of an inte-
gral idea of the transplantation legal nature.

Conclusions. An integrated approach is needed to reflect the precise meaning of the thought-about defi-
nition. The content of transplantation as a legal concept should be disclosed with regarding to both medical
and legal aspects. The following features would best reflect the legal nature of this term:

* transplantation is a kind of medical service provided by specially authorized health care facilities on a

professional basis;

* transplantation involves the provision of highly specialized medical care;

» medical transplant service is provided through the application of one of the most valuable techniques in

medicine, which involves organ or tissue replacement;

* indication for transplantation is the loss of human body vital functions as a result of the organ failure or

other disease, evidenced by clinical cues;

* humanistic orientation of transplantation (the purpose of transplantation is to save human lives);

« transplantation is provided on the basis of the informed consent of the donor and recipient.

Consequently, findings of this study consider the following definition of organ and tissue transplantation
would be appropriate:

‘Organ and tissue transplantation is a medical service for the provision of highly specialized medical care
by replacement of an organ and (or) tissue that has lost its vital functions, performed by a specially authorized
medical institution on the basis of medical indications and the informed consent of the recipient and the donor
(its next of kin — in the case provided by law) in the manner prescribed by law.’
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