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The Russian army commits sexual violence against Ukrainian people, especially women. Police have
launched a series of criminal proceedings because of rape of women and girls in Donetsk, Kyiv, Kharkiv
and Kherson regions. Rape is a kind of crime that is extremely traumatic for victims. Sexual violence during
the war means not only rape in physiological dimension, but also humiliation supported and approved by
Russian authorities. Currently no data exist to assess the scale of sexual crimes committed by the Russian
military, said the Prosecutor General of Ukraine Irina Venediktova. The quantity of these crimes changes
constantly, day by day, but the whole situation cannot be estimated to the fullest. Those who have suffered
sexual violence are afraid and ashamed to talk about it. The press service of the Ministry of Internal Affairs
and the International Human Rights Organization La Strada-Ukraine also reported about the lack of the exact
numbers. UN Women has reported that the war increases the exposure of women and girls to war crimes,
especially all forms of gender-based violence, arbitrary killings, rape and trafficking.

It is difficult to change the situation on the forefront, however, it is essential to bring up the question of
sufferings of the most vulnerable groups of Ukrainian people.

At the same time, it is crucial not only to inform people about war crimes at this stage of the war, but also
to understand, how exactly international mechanisms work to protect victims of sexual violence. Ukrainian
authorities may fail to investigate allegation of rape properly and consequently the State duty to provide an
effective legal protection against sexual abuse will be in breach. Subsequently, the European Court of Human
Rights will be involved in such cases, thus, it is crucial to understand the relevance of its practice in this situ-
ation. This issue is also becoming more relevant given that sexual violence during martial law and occupation
has not been considered by the European Court of Human Rights in the context of Article 3 of the European
Convention on Human Rights.

Key words: rape, sexual violence, human rights, the European Court of Human Rights, gender-based
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Acrtamesa O. C., Yeb6an B. M. CexcyajibHe HACH/IbCTBO 1100 KiHOK y npaktuni €CILI: Mmexanizm
MisKHAPOIHOI0 3aXUCTY M Yac pociiicbKko-yKpaiHchbKol BiifHH.

Pociiicpka apMist BUMHSE CEKCyallbHE HACHIBCTBO IIPOTH YKPATHIIIB, a 0COOIMBO >KiHOK. [lomittist Bigkpu-
Ba€ Cepito KpUMIHAIBHUX MTPOBAKEHbD 3a ()aKTOM 3IBAJITYBaHHS MEPEBAKHO JKIHOK Ta JNiBYaT y JIOHEIbKiH,
KuiBcekill, XapkiBcbkilf Ta XepcoHCHKIN o0macTsaX. 3rBAITYBAHHSA - 1€ Pi3HOBUA 3JI0YMHY, HaJ3BUYAtHO
TpaBMaTHYHUKA IS foro xepTB. CekcyalbHe HACHIBCTBO i Yac BifHM O3HAYa€ HE JIMIIC 3TBAJITYBaHHS
y (i3i0J0TIYHOMY BHMIpi, a B MEPILy Yepry MPUHIKECHHS JTIOACHKOI TAHOCTI, 10 BiIOyBA€ThCS 3a MOBHOI
MIATPUMKH pociiicbkoi Bitaau. Hapa3si HeMae TOUHUX JaHUX, sIKi TO3BOJISITH OIIHUTH MacIITaOu CEKCyaTbHUX
3JI0YMHIB, CKOEHUX POCIHCHKHMHU BIMCHKOBHMH, 3asBNIsAJIa TEHNPOKypopka Ykpainu Ipuna Benenikrosa. Lli
U pH 3MIHIOIOTHCS TTOCTIHHO 1 CTPIMKO, JICHD 3a THEM, aJie HaBiTh BOHU HE BII3EPKAITIOIOTh BCI€T CHTYAITI.
[IpobGnemoto € mmie i Te, 1o, Ti XTO 3a3HAB CEKCYaJbHOTO HACHIILCTBA, OOSATHCS 1 COPOMIISTBCS MOBIIOMIIATH
mpo 11e. [Ipo BiACyTHICTH TOUHUX MU(P TAKOXK 3aABWIN y Ipec-cinyx06i MBC Ta MixkHapoHOT ipaBo3axuc-
Hoi opranizanii «Jla Crpama-Yipaina». «OOH-XKinku» moBizoMuny, 1o BiifHa 3Ha4HO 301IbIIy€E 3a3HABAH-
HS JKIHKaMH 1 JiBYaTaMH TOPTYP BiJl BIHCHKOBHX 3JI0YMHIB, OCOOIMBO B (hopMax reHIECPHO-3yMOBICHOTO
HAaCHUJIbCTBA, BKIIIOUAI0OYXM BOMBCTBA OB SI3aHi 31 3TBAITYBaHHIMHU Ta TOPTIiBIIO JTIOABMHU. 3MIHUTH CUTYaLi0
Ha TMepeioBii 3apa3, 0e3yMOBHO, AyKe CKIAaTHO, ale HEe3Ba)KAalOuM HA Ie, HaI3BUYalfHO BAXITUBO 3pOOUTH
poOieMH HaOIBII ypa3IMBUX IPYI HACEJICHHS MiJ 9ac BiMHU BUAMMUMHM. BilnoBinHO, BAyKIKMBO HE JHUIIIE
1H(hOPMYBaTH JIFOJICH TTPO BICHKOBI 3JIOUMHH Ha IIbOMY €Talli BIHHH, a i PO3yMITH, SIK caMe TPAIIOI0Th MiXkK-
HaApOJIHI MEXaHI3MH JJIS 3aXHUCTY JKEPTB CEKCYyaIbHOTO HACHIBCTBA, SIKi 3aCTOCOBYBAaTUMYThCSI B MOy THBO-
My. Ha >xaip, ykpaiHCBKi IpaBOOXOPOHHI OpTaHH Hapa3i He MOXKYTh PO3CIiTyBaTH 3IBAITYBaHHS HAJICKHIM
YHHOM 1, OTXKe, 3000B’A3aHHS Aep>KaBH 3a0e3neunTu e(heKTUBHUI MPaBOBUIl 3aXUCT Bil CEKCYaJILHOTO Ha-
cmbcTBa 32 KoHBEHIIIEI0 MOXKYTE OyayTh OpyIIeHi. TakuM 9nHOM, € BUCOKA BipOTiJHICTE TOTO, IIIO 3TOI0M
JI0 TaKHUX CIpaB Oyzae 3alydeHuid €BpONeHChKUH Cy/ 3 IpaB JIIOAWHM, 1 TOMY JyXe BaXKIMBO PO3yMITH HOTO
MPaKTHUKY 3 IIUX IIUTaHb Ta PEJICBAHTHICTH IPEIEACHTHOT IPAaKTHKH 110 HamIoi cutyarii. [{e muranus Habupae
O1IBIIOT aKTyallbHOCTI 1 3 OISy Ha Te, IO CeKCyallbHe HACHIILCTBO i/l 4ac BOEHHOTO CTaHy Ta OKymaiii
HE PO3TIANANIOCH €BPOICHCHKAM CYIOM 3 MPaB JIOAWHE B po3pi3i crarti 3 €Bpornetficbkoi KonBeHmii 3 mpas
JIFOJTVHU.

KirouoBi ciioBa: 3rBanTyBaHHS, CEKCyalbHE HACHIIBCTBO, IPaBa JIIOAMHU, €BPOIEHCHKHUNA CyN 3 IIpaB
JIFOJIMHM, TeH/IEPHE HACUIILCTBO, CEKCyallbHEe HACHIIbCTBO, OB’ A3aHe 3 BiICHKOBUM KOH(IIKTOM, KaTyBaHHS,
YKOPCTOKE, HETIOJCHKE YU TaKe, 0 MPHUHIKYE T1THICTh, IIOBOKEHHSI, 37I0YHHH IPOTH JIFOCTBA, aKTH T'€HO-
uy.

The question under study has not been thoroughly elaborated yet due to the absence of precedents in
the European Court of Human Rights practice in regard to sexual violence against women during martial law
and occupation. O. Dudorov [1] and O. Kharitonova [2], were the first Ukrainian scientists, who covered
the general issue of criminal liability for rape after the amendments to the Criminal Code entered into force
to implement the provisions of the Council of Europe Convention on Preventing and Combating Violence
against Women and Domestic Violence (Istanbul Convention). However, the issue of international responsi-
bility for mass rapes in Ukraine because of the Russian occupation remains unexplored. The purpose of the
article is to determine, how the mechanism for the protection of the human rights, namely under Article 3 of
the European Convention on Human Rights, can potentially work in relation to sexual crimes committed by
Russia. The issue of seeking Ukraine’s obligation to effective legal protection from sexual violence under
the Convention and the exclusion of Ukrainian State’s guilt for crimes committed in the occupied territories,
given the ambiguous practice in the European Court of Human Rights practice.

The methods identified in the article are as follows: structural-logical, method of synthesis, linguistic
method, psychological, sociological, comparative law methods - for the analysis of the international Europe-
an Court of Human Rights practice in relation to sexual violence.

There is a positive obligation of a State under Article 1 of the Convention to secure to everyone within
their jurisdiction the rights and freedoms defined in the Convention, taken together with Article 3 [ 3 ], that
requires a State to take measures aimed to ensure that individuals within their jurisdiction are not subjected
to ill-treatment, including ill-treatment administered by private individuals [ 4 ]. The investigation of rape,
in order to be considered effective, must be prompt, thorough, objective, with sufficient involvement of the
victim in the process [ 5 ], which cannot be fully ensured under martial law. However, as follows from Article
1 of the European Convention, Member States are liable for violations of the rights and freedoms protected
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by the Convention for acts which constitute a violation of the rights and freedoms set forth in the Convention
[ 6 ]. In the European Court of Human Rights cases such as llascu and Others v. Moldova and Russia, Catan
and Others v. Moldova Moldova and Russia, Ivantoc and Others v. Moldova and Russia - the European Court
of Human Rights found that even though Russia had effective control over the part of Moldova, Moldova is
not exempt from its positive obligations under the European Convention [ 7 ].

At the same time, the European Court of Human Rights notes that, in accordance with the principles of
international law, a State should be liable if, as a result of hostilities (legal or illegal) in practice, it effectively
controls a territory which is outside its state territory, it has an obligation to ensure the rights and freedoms in
such a territory through its own armed forces or through a subordinate local administration [ 8 ].

The European Court of Human Rights applies the “presumption of jurisdiction”, and only then proceeds
to consider the alleged violations of human rights. That means a State is still liable for crimes in its uncon-
trolled territory [ 9 ]. This approach of the European Court of Human Rights, which made the Moldovan
Government liable for not taking diplomatic, economic, judicial or other measures within its capacity and in
accordance with international law to secure to protect the rights guaranteed by the Convention [ 10 ], should
be flexibly changed in future cases involving Russian crimes against humanity committed. Accordingly,
partial or total failure to act of Ukrainian governmental bodies should be considered in the circumstances of
martial law, and only the Russia Federation should be liable for acts of Russian soldiers raping and sexually
assaulting women in the occupied cities, towns and villages. There is a major assault on Ukraine, as occupied
cities, towns and villages are destroyed. The war between Russia and Ukraine continues and it is far more
brutal than any other conflict, where the State-Party to the European Convention on Human Rights suffered
from Russian invasion. Thus, there are no precedents in the European Court of Human Rights practice in
regard to sexual violence against women during martial law and occupation. Subsequently, we will view the
general approach to rape in the light of Article 3 of the Convention.

However, there is a clear understanding that the European Court of Human Rights should order the Rus-
sian Federation to pay to each applicant - victim damages, without finding Ukraine liable.

In the European Court of Human Rights case of Aydin v. Turkey [ 11 ], the European Court of Human
Rights claimed that rape could constitute torture prescribed under Article 3 of the European Convention on
Human Rights. Thus, an act of rape could constitute torture, and due to this progressive judgment it was
hailed across the international community for its acknowledgement.

For that reason, there was the urgent need to develop legal mechanisms, particularly human rights norms,
to bring perpetrators of sexual violence to justice. Further, following this approach, the International Criminal
Tribunal for Rwanda issued its landmark judgment in Prosecutor v Akayesu [ 12 ], finding responsibility for
genocide and war crimes, including rape [ 13 ]. Thus, rape was charged against the accused as a crime against
humanity. The same situation was reported by the Commissioner for Human Rights of Verkhovna Rada of
Ukraine Lyudmila Denisova stating mass cases of rape during the occupation of the city of Bucha near Kyiv
by Russian troops [ 14 ].

Even though, rape does not meet the harm test for torture prescribed under Article 3, the severity of the
damage is established [ 11 ]. The European Court of Human Rights stated that rape leaves deep psychological
scars on the victim, which do not heal as quickly as other forms of physical and mental violence.

The Court found a violation of Article 3 (prohibition of degrading treatment) in case M.C. v. Bulgaria [
15 ], as victims of sexual abuse, especially young girls, failed to resist for fear of further violence for psy-
chological reasons.

Celebic’i case of the UN Trial Chamber ruled that rape constitutes torture because it constitutes a viola-
tion of personal dignity, and is used for the same purposes as torture, including: intimidation, degradation,
humiliation, discrimination, punishment, and control or destruction of a person [ 16 ]. Lastly, in Celebic’i
case it was referred to several United Nations commission reports that affirmed rape constitutes a form of
torture [ 17 ].

Conclusions. In Russian — Ukrainian war, sexual assaults and rapes are a common practice, when Rus-
sian soldiers humiliate and torture Ukrainian females. International humanitarian law, human rights law,
international criminal law expressly ban all types of sexual violence at all times and against anybody. Thus,
new methods for improving the local and international execution of existing laws is definitely needed in this
non-precedental situation.

Not only gender, but also nationality should be taken into consideration in future, as acts of genocide
against Ukrainians are committed with the full support of the Russian authorities. Lastly, international juris-
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prudence from the ad hoc tribunals on crimes of sexual violence and the European Court of Human Rights
practice is silent on the matter of correlation of war crimes and sexual violence. Thus, in the near future
decisions of the European Court of Human Rights should solve issues of the law never faced before. The Eu-
ropean Court of Human Rights must address the problems discussed above to ensure the combating impunity
for crimes of sexual violence in Ukraine, and bringing justice to survivors of atrocities in Ukraine.
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