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BITUYKEHHS HE3ABYJIOBAHOI 3EMEJIbHOI JIUITHKH KOMYHAJIBHOI
BJIACHOCTI, SIKA IIEPEBYBA€ B OPEH/II. OKPEMI ACIIEKTH
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Kouoryxa 1. O. Biguy:keHnsi He3a0y10BaHOI 3eMeIbHOI AiJISIHKH KOMYHAJILHOI BJIACHOCTI, sIKa mepe-
OyBae B opeHai. OkpeMi aclieKTH.

Po3rnsmaeTses muTaHHs OB’ sI3aHE 3 0COOIMBOCTIMHI IIPABOBOTO PEXKUMY MaliHa sike iepeOyBac B OpeH-
Ii. MoBa e mpo MOXKJIMBICTB MPOJaXKy 3€MEIbHUX AUISTHOK KOMYHAJIBHOI BIACHOCTI 11032 MEKaMHU 3eMeb-
HUX TOPTIB, SKi MIOBHHHI B CHJIY 3aKOHY MPOBOAWUTHCH OPraHAMH MICIIEBOTO CAMOBPSTYBAaHHS Y BUIIAIKY
BiJJUY>KCHHS 3€MENbHUX AUISTHOK BUIBHUX Bifl 3a0yA0BH (DI3UIHUM UM IOPUIMYHUM 0c0o0aM.

B nmaniii cTarTi aBTOp aHaJI3y€e MOJOKEHHS TAKWX HAIlIOHAJBLHUX 3aKOHOJABYMX aKTiB, sIK L[uBinbHUN
Kozekc Ykpainu, 3akoH Ykpainu IIpo openny 3emii”’, HABOAATHCS MPUKIIAIU CYJOBOI MPAaKTUKY, sIK Bep-
XOBHOTO CyIy YKpaiHH TaK i pirreHs KOHCTHTYIIIHOTO Cy/y, II0 perlaMeHTy€e TaHe MHTaHHS.

B xozi po3KpUTTS MONOKEHb CTATTi, aBTOP MPUALISIE 3HAYHY YBary TepMiHy IepeBaXKHE IPaBo OpeHaps,
B YOMY BOHO IIOJISITAE Ta SIK CIIBBIIHOCHTHCS 3 TIOHSTTSM BHKYITY 3€METBHOI NUISHKA 3 MPIITIOAHUX TOPTIiB
(3eMenbHOro ayKITioHY).

ABTOp JIeTAJIGHO aHATI3ye MOJIOKeHHS 3akoHy Ykpainu “Tlpo openmy 3emiti”, 30Kkpema, 3Ha4yHa yBara
MPUAUISETHCS PO3KPUTTIO 3MICTY CTaTel, 110 OE3M0CePEeaHbO AAI0Th MOXKIUBICTE BUKOPHCTOBYBATH Tepe-
Ba)kKHE IPAaBO HA BHKYI 3€MENBHOI IUISHKH, sKa mepedyBae B opeHni. Tak, opeHaap, KA BiIIOBIIHO 10
3aKOHY MOKE MATH Y BIACHOCTI OPEHIOBAHY 3€MEJIbHY JIUISHKY, Ma€ MepeBakKHE MPaBo Ha MpuaOaHHA 11 y
BJIACHICTH Y pa3i MPOoAaxy Ili€l 3eMeNIbHOT AUITHKH, 32 YMOBH, 1110 BiH CIIIA4y€ IiHY, 32 KO0 BOHA MPOJIA€Th-
csi, a B pa3i MpoJiaXKy Ha ayKI[iOHi — AKIIO HOro MPOTIO3HUILis € PIBHOO 3 IPOTMO3UIEI0, KA € HAWOUIBIIOKO 13
3aIPOIIOHOBAHUX YYaCHUKAMU ayKI[iOHY.

He MeHIT BaXIMBUMH B IIbOMY KOHTEKCTI € NMOJIOKeHHS L{MBinbHOTO Komekcy YKpaiHu, siKi XapakTepu-
3yIOTBCS B IIiif CTATTi Ta PO3KPHUBAIOTH TOTOKHHUM 3MICT TOHSTH, IO 3HAWIIOB CBOE BiTOOpa)KECHHS, SIK Y
CIELiaIbHOMY 3aKOHI PO OpeHAy 3eMii Tak 1y cT. 777 LIKY, mpo nepeBakHe npaBo HaliMaua Ha BUKYII pedi
sika TiepeOyBa€e y HbOTO B HaiiMi. BiIMITHUM € TIOJIOKEHHS IUBIJIPHOTO 3aKOHOJIABCTBA, K1 TAKOXK aHaJI3y-
I0ThCSI aBTOPOM B JIaHii poOOTi, 1070 i1eHTHdiKanii peuei B IUBIIEHOMY 000pOTI, 1 SIKi caMe 3 HUX MOXYTh
OyTH MpenMeTaMH 3eMeNIbHUX ayKINoHIB 3 BpaxyBaHHsM cT. 777 LIKY. Tak, BkazaHo, 10 pivdI0 € MpeaMeT
MaTepianabHOTO CBITY, OO0 SKOTO MOXYTh BUHUKATH LUBUIBHI IIpaBa Ta 000B’s13Ku. Jlo HEpyXxoMux pedeit
(HepyxoMe MaifHO, HEpYyXOMICTh) HaJle)KaTh 3eMeJIbHI JUITHKA Ta 00’ €KTH PO3MIIICHI Ha Hill, TepeMilleHHS
SIKUX € HEMOXIIMBUM 0€3 X 3HeIiHeHHSI.

He mMeHIm HeoOX1THOK Y TIPaBO3acTOCYBaHHI € MPaKTHKA HAI[IOHATBHUX CY/IB, SKa IO CyTi MiJATBEPIKYE
MOJIOXKEHHS CT. 9 3aKOHY TIPO OPEH Ty 3eMJIi Ta BKa3ye Ha MOYKITUBI HACIIIIKU MTOJI0JIAHHS PABOBO1 KOMi3ii mpu
3aCTOCYBaHHI HOPM 3€MENBHOTO KOJCKCYy YKpaiHW, siki 3a00pOHSIOTH MpoJak He3alOyJOBaHUX 3eMETbHUX
JUISHOK KOMYHaJbHOT BIACHOCTI 032 MEKaMH 3eMeNIbHUX ayKIioHiB. He MeHI 3HaYuMOolo € 1 TpakTHKa
€Bporericekoro Cyny 3 IIpaB Jlronmuau, sika HABOIUTHCS Y JaHii cTaTTi. 3a HOTO0 3MICTOM HAIllOHATBLHHH
3aKOHOABEI[b 3 METOIO MiITPUMAHHS COI[aIbHOI CIIPaBEUIMBOCTI y CYCIINBCTBI SIK CKJIa0BOI MyOIi4HOTO
iHTEepecy MO)Ke IOMYCTHTH 3aXHCT iIHTEPECiB OPSHIAPiB MaifHa, BCTAHOBUBIIIM OOMEKEHHS IIpaBa HoTo Biac-
HUKIB 010 BU3HAYCHHS HUMH YMOB IIPOJIaXKy OPEHJ0BAaHOTO MaifHa.

BaxmiBoro 006cTaBHHOIO, € YHUKHEHHS CYI0OBOI TSTAaHWHU OO0 OCHOPEHHS MPOLEAYPH Ta Pe3yibTaTy
3eMesbHUX TOpriB. Ilo cyTi, 3eMenbHI TOPTU € MPABOYMHOM. TaK, ypaxoBYyIOUHM, T€ L0 BiTUy>KCHHS MaiiHa
3 MPIIIOOHUX TOPTiB BITHOCUTHCS JO YTOA KYMIBII-IIPOJAKy, Taka yrola MOXKE BH3HABAaTHUCh HEHIMCHOIO
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Ha MiJICTaBi HOPM IIMBUIBHOTO 3aKOHOJABCTBA MPO HeiicHICTh npaBounHy (ctari 203, 215 UK Vkpaian).
| BU3HAHHS HEMIMCHIMH PE3yJIBTaTiB 3MEIBHOTO ayKIiOHY HE AacCTh OpeHAapio e(heKTHBHUIT 3aXUCT CBOTO
MEPEBAYKHOTO MpaBa Ha BUKYII OPEHOBAHOT 3¢MIIi, a TINBKU MPOAOBKUTH Horo Hamarauss 1e 3poouru. [Ipo
10 0OTPYHTOBAHO 3a3HAaYaE aBTOP JaHOI CTAaTTi.

Kunro4doBi ciioBa: nepeBakHe MpaBo, IPaBO OPEHAU, 3eMETbHI TOPTH.

Kolotukha I. O. Expropriation of undeveloped land of communal property, which is leased. Some
aspects.

The issue related to the peculiarities of the legal regime of the leased property is considered. We are
talking about the possibility of selling communal land plots outside of land auctions, which by law must be
carried out by local governments in the case of alienation of land plots free of development to individuals or
legal entities.

This article analyzes the provisions of national legislation such as the Civil Code of Ukraine, the Law of
Ukraine “On Land Lease”, provides examples of case law of the Supreme Court of Ukraine and the decisions
of the Constitutional Court, which regulates this issue.

In disclosing the provisions of the article, the author pays considerable attention to the term the preemp-
tive right of the tenant, what it is and how it relates to the concept of redemption of land from public auction
(land auction).

The author analyzes in detail the provisions of the Law of Ukraine “On Land Lease”, in particular, much
attention is paid to the disclosure of the content of articles that directly allow the exercise of the preemptive
right to purchase land leased. Thus, a tenant who, in accordance with the law, may own a leased land plot, has
a preemptive right to acquire it in the case of sale of this land plot, provided that he pays the price at which
it is sold, and in the case of sale at auction — if his bid is equal to the bid that is the largest of the bids offered
by the auction participants.

No less important in this context are the provisions of the Civil Code of Ukraine, which are characterized
in this article and reveal the identical meaning of the concepts, which is reflected in the special law on land
lease and in Art. 777 of the CCU, on the preemptive right of the lessee to repurchase the thing that he rented.
Distinctive are the provisions of civil law, which are also analyzed by the author in this paper, on the iden-
tification of things in civil circulation, and which of them may be the subject of land auctions, taking into
account Art. 777 CCU. Yes, it is stated that a thing is an object of the material world, in respect of which civil
rights and obligations may arise. Immovable property (real estate, real estate) includes land plots and objects
located on it, the movement of which is impossible without their depreciation.

No less necessary in law enforcement is the practice of national courts, which essentially confirms the pro-
visions of Art. 9 of the Law on Land Lease and indicates the possible consequences of overcoming the legal
conflict in the application of the Land Code of Ukraine, which prohibits the sale of undeveloped land of com-
munal property outside the land auctions. No less significant is the case law of the European Court of Human
Rights, which is cited in this article. According to its content, in order to maintain social justice in society as
a component of the public interest, the national legislator may allow the protection of the interests of property
tenants by imposing restrictions on the right of its owners to determine the terms of sale of leased property.

An important circumstance is the avoidance of litigation to challenge the procedure and the outcome of
land auctions. In essence, land auctions are a transaction. Thus, given that the alienation of property from
public auction refers to purchase and sale agreements, such an agreement may be declared invalid on the
basis of civil law on the invalidity of the transaction (Articles 203, 215 of the Civil Code of Ukraine). And
invalidating the results of the land auction will not give the tenant effective protection of his preemptive right
to repurchase the leased land, but will only continue his efforts to do so. As the author of this article rightly
points out.

Key words: preemptive right, lease right, land auction.

B ropuanuHii NpakTUIl HEPIJKO BUHUKAIOTh CUTYaIlil, KOJM YYaCHUKH LUBUIFHUX MPABOBIIHOCHH OIHU-
HAIOThCA B CUTYaIlii MPaBOBOi HEBU3HAYEHOCTI Ta BIICYTHOCTI YiTKOTO ITPABOBOTO PETYIIOBAHHS JIESIKUX ITpa-
BOBHUX CHUTYallil.

3okpema, TpOOIEeMHNM SABHIIEM B IOPHIMYHIN MTPAKTHIII €, HAa TyMKY aBTOpa, POLeIypa peaizamii Mai-
Ha, a caM€ 3eMEJIbHUX AUITHOK KOMYHAJIbHOT BIACHOCTI, SIKi IepeOyBaloTh B OpeHAl (I3UIHNX YU IOPUANY-
HUX 0ci0 Ta € He3a0yT0BaHUMU.
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HayxoBwuii BicHuK Yxropoxacskoro HamionansHoro YHiBepcurerty, 2022

Janoro npobneMaTrukoro 3aiiMaiuch Taki HaykoBI, sk O.B. JIzepa, H.C. Ky3uenosa, B.B Jlyns, Mipomi-
HedeHko A. M., Mapycenko P. 1. Ta ixmmi.

UunHuit 3eMenbHU Kopeke Ykpainu, (JakTHYHO Y BCiX penakiiax cr. 134 He nependadaB mpogax He3a-
OyIOBaHUX 3eMETbHUX AUITHOK KOMYHAJIBHOI BITACHOCTI 11032 MEKaMH 3eMEILHUX TOPTIB.

OpnHak, 4 JIACHO He Ma€e BUXOJY 3 TaKOi CUTYAIlil, KOJIK 3eMJIsl y Bac B OPeH/Ii € He3a0yloBaHO10, a OpaTn
YYacTh B ayKI[iOHI M’ KO KaKydH HE XOUCThCS.

CripoOyeMo BiIHAHTH BiJINOBi/Ib HA JaHE TUTAHHS.

3rigHo cT. 9 3akony Ykpainu “Ilpo Openy 3emiai”’[2] opeHaap, SKHi BiIIOBITHO 10 3aKOHY MOXE MaTh
y BIIaCHOCTi OPEHIOBaHY 3eMEIIbHY AUISHKY, Ma€ IIepeBakHE MIPaBO Ha MPUAOAHHS ii y BIACHICTB y pasi mpo-
Ty I1i€i 3eMeTbHOT IIISTHKY, 32 YMOBH, IO BiH CIUTAYYE IIiHY, 32 KOO BOHA IIPONAETHC, a B Pa3i MPoIaxy
Ha ayKI[IOHI — SIKIIO HOTO TMPOIMO3UIlisl € PIBHOKO 3 MPOTO3HUIIIEI0, sIKa € HAHOUIBIIO 13 3alIPONOHOBAHUX
YYaCHUKaMH ayKITIOHY.

Opennoaasels 30008’ s13aHNH TOBIIOMUTH B MMUCBMOBIH (hopMi opeHiaps Mpo HaMip MPOJaTH 3eMENbHY
JUISTHKY TPETii 0co0i 13 3a3HaueHHSIM i1 I[IHU Ta 1HIIUX YMOB, Ha SKHX BOHA IPOJAETHCS.

Y pasi BiIMOBH OpeHJaps BiJl CBOTO MEPEBAYKHOTO MTPpaBa Ha MPUI0aHHS OPEHI0BAHOT 3eMeNbHOT NiISTHKH
JI0 HOBOTO BJIaCHHUKA TaKOI 3eMENBHOI JIITHKH EPEXOIATh IpaBa Ta 000B’I3KH OPEHIOAABII 32 JJOTOBOPOM
OpeH/IU 11i€l 3eMeTbHOT AIISTHKY.

He momyckaeTbest Biqdy:KeHHST OPSHIOBAHUX 3€MEIBHUX TUITHOK JIEpKaBHOI a00 KOMYHAJIFHOI BIacHO-
CTi 6€3 3roju Ha 1€ OPEHAAPSL.

Opennmap Moke IpUA0aTH 3eMEeTbHY TUITHKY, 110 IepedyBae B OPEH/Ii, 32 YMOBH 3TOJM OPEHIOIABIT Ha
MPOIAXK Ii€i 3eMENIbHOT TUISHKH.

AHaorigyHa no3uiis BukiaaeHa B ¢t. 777 LIK Ykpainu. [lepeBakHi mpaBa HaiimMava — 3TiJHO 4. 2 HaiMad,
SIKUI HaJIe)KHO BUKOHYE CBOT 000B’SI3KH 32 JIOTOBOPOM HaiiMy, y pasi mpoJaxy pedi, epeanoi y HaiiM, Mae
MepeBaXKHe MPABO Mepell IHIMUMHU 0co0aMu Ha i ipuadanHs.[S, c. 351]

B ct. 179 Ta 181 IIKVY BkazaHo, 1110 piydIo € MpeMET MaTepiaJbHOTO CBITY, 100 SIKOTO MOXYTh BUHHKA-
TH IIUBLUIBHI ITpaBa Ta 000B’sI3KH. J[0 HepyXOMHX peueil (HepyXoMe MaifHO, HEPYXOMiCTh) HaJIKaTh 3eMeIbHI
JUISHKH Ta 00’ €KTH pO3MIllIeH] Ha Hill, IEPEeMIIIeHHS SKUX € HEMOXKIMBUM 0€3 TX 3HEI[iHeHHSI.

3rigHo 1 3.3. pimenns KCVY Bix 10 rpymas 2005 poky o cripaii N 1-46/2009 Bu3Ha4YeHO, [0 32 YaCTH-
Hoto Jpyroto ctarti 777 Kogekey (435-15 ) «Haiimad, sIKUi HaJIEKHO BUKOHYE CBOT 000B’S3KH 32 JIOTOBOPOM
HaliMy, y pa3i Ipolaxy pedi, mepeiaHoi y HallM, Ma€e MepeBaXKHe MpaBo Mepe;] IHIUMH 0co0aMu Ha 11 Tpu-
n0aHHS». 3a3HauCHA HOPMa MiCTUThCs y naparpadi 1 «3aranbHi MomoKeHHs Ipo HaitM (OpeHy)» TIaBH 58
Konexkcy ( 435-15). Ti monoxeHHs MOMMPIOIOTLCS HA BCi BUIH OPEHI0OBAHOTO MaifHa. Y 3aK0Hi MOKYTH OyTH
nepeadadeHi 0co0-IUBOCTI YKJIaIeHHs Ta BAKOHAHHS JJOTOBOPY HaiiMy (opeH/n) (4acTuHa apyra cTaTTi 759
Ko-nekey) (435-15 ). Kpim toro, Kogekcom ( 435-15 ) Ta iHITUM 3aKOHOM MOXYTh BCTaHOBIIFOBATH-CS 0CO-
OMMBOCTI HaliMy OKpeMHX BHUJIIB MaiiHa (dacTiHa Tpets crarTi 760 Konekcy) (435-15). [3]

Koncturyniitauit Cyn YkpaiHu BUXOIUTH 3 TOTO, IO CIIBBIHOMIEHHS Mk HopMamu Ko-nekcy ( 435-
15) 1 3aKoHiB, sKi PETyIIOIOTH 0COONMMBOCTI HaliMy (OPEHIM) OKPEMHUX BHJIIB Maii-Ha, MOJSATAE B TOMY, 110
HOPMH ITUX 3aKOHIB TI€I0 UM IHIIOK MipOIO BCTAaHOBIOIOTH MPABOBHM MEXaHi3M peaizaiii BiAmoBiIHOT
Hopmu Kopekcy (435-15 ) abo nependayaroTs J0AaTKOBI yMOBH ii peamnizaiiii, a00 BUKIIOYAaIOTh 3aCTOCY-
BaHHs HOpM Kojekcy (435-15 ), sIKIIo e npsMo repeadadeHo HUMU 9K BUTIIUBAE 3 IXHBOTO 3MicTy. Takuit
BHCHOBOK IPYHTY€ThCsl Ha mpaBoBii mo3unii Koncrutyniitnoro Cyny Ykpainu, BucnosieHiit y Pimenni
Bix 1 mumas 1998 poky N 9-pni/98 ( vO09p710-98 ) y cmpaBi miof0 nmpuBaTH3allii Jep:KaBHOTO MaliHa,
CTOCOBHO yTOJ NpH-BaTH3allii, BUSHAHUX «OCOOIUBUMHU JIOTOBOPAMHU KYMiBIi-IPOAaXKy JEPKaBHOTO Maii-
Ha, Ha SIKi MOIIHAPIOIOTHCS TAKOXK BIJIOBIIHI HOPMH IHMBUIBHOTO 3aKOHOJABCTBA MPO YTOIH, SIKIIO 1HIIE
HE BUIUIMBAE 13 3aKOHOJIABCTBA MPO MpHUBaTHU3allilo» (ad3al TpeTid MyHKTY 4 MOTHUBYBaIIbHOT YaCTUHM) (
v009p710-98 ).

Ockinbku 3ak0HM Yipainu «IIpo opeHy Aep:kaBHOTO Ta KOMyHanbHOToO MaitHa» ( 2269-12 ), «Ilpo roc-
OJIAPChKy JisuTbHICTh y 30poiiHux Crnax Ykpaiam» ( 1076-14 ) He nepenba-4miii 3a00pOHH IIOI0 Tiepe-
BaXHOTO TpaBa OpeHAaps Ha MPUI0aHHS JepKABHOTO, B TOMY YMCII BilICBKOBOTO, MaifHa, TO Ha MPaBOBiJI-
HOCHHH, sIKi BHHUKAIOTh MK HaIMOZABIIEM Ta HaiiMaueM y pa3i mpoaay BiiCHKOBOTO MaifHa, IIepeIaHoro
y HaiiM (OpeH/y), TOMIUPIOETHCS it HOPMH, 3aKpIIICHOI Y 4acThHi apyriit crarti 777 Kopekcy (435-15).

Tak camo, Hopmu 3Y "’IIpo opeHy 3emiti” He mepen0ayaroTh 3a00pOHH 1010 TIEPEBAKHOTO TPaBa OpeH-
Japsi Ha MpuAOaHHS KOMYHAJIbHOT 3¢MEIbHOI TUISHKU Y BIACHICTh IOPUAMYHOIO YU (hi3UUHOI0 0C00010, KA
11 OpeH/Iy€e Ha 3aKOHHUX TTiJIcTaBax.
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OOMexeHHS 3aKOHO/IABIIEM TIpaBa BIACHHUKA MaiiHa, IepelaHoro y HaiiM (OpeH/y), OO0 PO3MIOPSIKEH-
HS IIMM MaiHOM IPYHTY€THCS Ha PO3YMHHX Ta CIpaBEUTUBHX KpuTepisx. Lle Biamoimae i mosuiii €Bpo-
MEHCHKOTo Cyay 3 MpaB JIOAWHH, BUKNAACHIH B pimeHH] y cmpasi «Jlxelmc Ta iHmmi npotu CrogydeHoro
Kopomiectsa, 3as8a N 8793/79» Bia 21 marotoro 1986 poky. 3a 1oro 3MicTOM HalllOHAJIBHUH 3aKOHO/IABEIIb 3
METOI0 HiATPUMAaHHS COLIANbHOI CIIPABEATMBOCTI Y CYCIIIBCTBI SK CKIaJ0BOI MyOIiYHOTO IHTEpPECY MOXKE
JOITYCTHUTH 3aXHCT IHTEPECiB OpeHAapiB MaifHa, BCTAHOBHBIIN OOMEKCHHS ITPaBa HOTO BIACHUKIB MO0 BH-
3HAYEHHS! HUIMH YMOB IIPOJIa’Ky OPEHJOBAaHOTO MaiHa.

Koucruryniitauit Cynm  VYkpaiHM BHXOAWTH 3 TOTO, MO Jep)KaBa IIpH YIpaBIiHHI HaJeK-
HUM ifi MailHOM TIOBHOB@XHAa JOMYCKaTH LUBLIBHO-TIPABOBI OOTSDKEHHS Takoro MaiiHa 3 Me-
TOI0 3aJy4eHHs KOWITIB 10 CYCHUTPHHX (OHAIB (HANpUKIa[, IepefaBaTd MalHO B 3acTaBy UL
OTPUMAaHHS KPEIUTIB, B OPEHAY AJIS OACPKaHHS OPEHIHHX IUIATEXIB TOIIO) 00 YTPUMYBATUCS Bif IIbOTO.
[Ipote, BCTAaHOBIIOIOYH BiAIIOBIIHI OOTSDKEHHS, BOHA Ma€ BPaxOBYBATH, IO Y MallOyTHHOMY IIPaBO BiTdy-
JKEeHHS BIJIIIOBITHOTO MaifHa MO)ke OyTH 0OMeKeHe IMMHU OOTSIKSHHSIMHU.

Koucrutymiitauii Cyn YkpaiHu BBaXkae, IO MOJIOKCHHS YacTHHU Jpyroi ctarTi 777 Konekey ( 435-15)
I10/10 IEPEBAXKHOT0 MpaBa HaliMadya Ha MpuAOaHHA MaifHa y pasi fioro mpogaxy He HOpYyIIye MalHOBHUX IpaB
BIIACHHKIB.

Cynosa nmanara y 1uBibHUX cripaBax BepxoBHoro Cyny Ykpainu no cmpasi Ne 6-1081c12 B mocTaHoBi
Biz 10 »xoBTHsI 2012 poky aiiiiia HACTYITHOTO BUCHOBKY:

3agoBonbHs09M M030BHI BuMord TOB “Enita”, cynm niiinuim BucHOBKY mpo Te, mo TOB “Emita”, sx
opeHnap, Ha mijcrasi yactuHu Jpyroi crarti 777 LK Ykpainum ta crarti 9 3akony Ykpainu “TIpo openmy
3eMIIi”, Ma€e TiepeBayKHe MPABO Mepe/] IHITMMU 0c00aMu Ha TTpUA0aHHs OPEHI0BAHOT 3eMEeJIbHOT IUISHKH, SIKE
nopytmiia OCOBA 2, mpoaaBiy 3eMesbHY AUUSIHKY 1HIIH 0co01 0e3 MoBiIOMIICHHS TIpo 1ie opeHaaps. [lo-
pYyILIEHE MPaBo MO3UBaYa Ha IEPEBAKHE MPABO MPUAOAHHS 3eMEIbHOI AIISTHKH MATISTae 3aXHUCTY, IUIIXOM IIe-
PEBEJICHHS Ha HHOTO TIPaB Ta 000B’SI3KiB MOKYIIIIS Ha TMiJIcTaBl YacTUHH 4eTBepToi ctarti 352 [K Vipainu.[4]

3rigHo, ab3a1y apyroro, 4. 2 cT. 135 3KY Ha 3eMenbHHUX Toprax He Mo)ke OyTH BUKOPUCTAHE IIEPEBasKHE
mpaBo Kymisii.[1, c. 350]

BucHoBku. OTXe, BKa3aHy PaBOBY HOPMY, BPAaXOBYIOUHM CUCTEMHMI aHAJIi3 HABEJCHOTO BUILE 3aKOHO-
JABCTBA MOTPiOHO PO3YMITH TaK, IO Y pa3i HEAOTPUMAHHS IPoIenypu nepegodadenoi ct. 9 3V “’Ilpo opermy
3emMuti”’, TOOTO, SIKIO HE AaTH MOXKJIMBICTh OPEHIAPI0 BUKOPUCTATH CBOE TIEPEBAXKHE IPABO Ha BUKYII OPEH-
JIOBAHOTO MaifHa 1032 MEKaMHU ayKI[iOHY, 3eMeITbHI TOPTH MOXYTh OYTH OCIIOPEHI B CyOBOMY IMOPSIIKY Ta
BU3HAHI HEAINCHUMH, OCKIIBKY Y BUIAJKY NEpeadui Ha 3eMeIbHI TOPTU AUISTHKH, sKa nepeOyBae B OpeHl,
0e3 3romu opeHmaps, opeHIap He 3MO)KE BHKOPHCTATH CBOE TIEPEBaXKHE TPABO HA KYIIBIIO OPEHIOBAHOTO
MaiiHa, 1110 OPYLIUTb HOTro IIpaBa.

Tako, [iKaBOIO B JTAHOMY aCIIEKTI € MpaKTHKa BepXoBHOTO cyxy, sKa 3aXWIIae mpaBa OpeHIaps Ta Io
CYTI CIIPOIIy€ MPOIEYPY BUKYITY IIUIIXOM HAJaHHS OPEHIAPI0 MOKIMBOCTI 3aMiHUTH HE3aKOHHOTO MOKYTI-
151 OPCHOBAHOI 3eMENBHOT TIITHKH HAJCKHUM MTOKYIIIEM-OpeHIapeM, 32 YMOBHU IO OPEHIAP MOTOTUTHCS
Ha YMOBH 32 SIKUX OyJIO ITPO/IaHO 3eMEJbHY IUISHKY, siKa nepedyBaia y HbOTO B OPEH/IL.

BaxmiBoro 00cTaBHHOIO, € YHUKHEHHS CYI0BOI TSTaHWHU MO0 OCIHOPEHHS MPOLEAYPH Ta Pe3yibTaTy
3eMenbHUX TOpriB. Ilo cyTi, 3eMenbHI TOPrU € MpaBoYMHOM. Tak, ypaxoByIouH, TE IIO BiUyKCHHS MaifHa
3 IPIIIOMHUX TOPTiB BITHOCHUTBCS IO YTOA KYMIBII-IIPONAXy, Taka yroga MOXKe BH3HABATHUCH HEIIHCHOIO
Ha MiJICTaBi HOPM IIMBUIBHOTO 3aKOHOJABCTBA MPO HeicHICTh MpaBounHy (ctari 203, 215 UK Vkpaian).
| BU3HAHHS HEMIMCHIMH PE3yJIbTaTiB 3MEIBHOTO ayKI[iOHY HE AacTh OpeHAapio e()eKTHBHHUIT 3aXUCT CBOTO
MEPEBaYKHOTO MpaBa Ha BUKYII OPEHJ0BAHOT 3eMJIi, a TLIBKY MPOJAOBKUTH HOTO HaMaraHHs 1ie 3pOOUTH.

Tomy, BKa3aHa cymoBa MpaKTHKA K e(DEKTHBHUH CIIOCIO 3aXHCTy IpaBa Ha MEPEBAKHUN BUKYIT OPCHIO-
BaHOI 3eMJIi OpeHIapeM CBiUUTH OJHOYACHO 1 MPO MPaBHIBHICTH BUCHOBKY, IIOJI0 MOKIMBOCTI IPOAAXKY
3eMeNBHOI AULTHKH 1032 IPOIETyPOI0 3eMEIbHUX TOPTiB 32 YMOBH TIepeOyBaHHS i B OPCHIII.

Takum 4MHOM, BPaxOBYIOUH JIit0 CIIeliadbHOTO 3aKkoHy " [Ipo openay 3emmi”’, a came CT. 9, 3a yMOBH i J10-
TPUMaHHs1, BOAYA€THCST MOXKITUBHIM TIPOJIAK 3eMETBHUX JISTHOK KOMYHAIIBHOI BIACHOCTI, SIKi ITIepe0yBaloTh B
opeHi Gi3MYHNX YM IOPUANIHUX 0Ci0 0€3 MPOBEICHHS 3eMEIBHOTO ayKIIIOHY.
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