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VY cTaTTi HOCHIIKEHO MEXaHi3M MPaBOBOTO PETYIIOBaHHS MAaHOBHX BiIHOCHH MAapTHEPIB Y (pakTUYHUX COO-
3ax. [IpoaHami3oBaHO HaIllOHAJIBEHE 3aKOHOJABCTBO EBPOICHCHKUX NIEPXKaB, a TAKOXK pexoMeHparii Kowmicii 3 mm-
TaHb €BPOIEHCHKOrO CIMEITHOTO MpaBa, po3po0ICHO MPOMO3UII] AT YIOCKOHAJICHHS HAIllOHAIBHOTO 3aKOHOAB-
CTBa.

BcranoBneHo, o B €BPONEHCHKUX JepXkKaBaxX BIACYTHI €IMHI MiJXOAW Y MPAaBOBOMY PETYNIOBAHHI BiTHOCHH
MapTHEPIiB y (PaKTUYHUX COI03aX, 30KpeMa y MIECTH AepKaBax Taki BiTHOCHHU HEBPETYIbOBaHI, B YOTUPHAIISITH
KpaiHax Taki BiTHOCHHU PETYIIOIOTHCS PI3HUMHU TATy3sIMH IpaBa, a B JICB’ATH IOPUCAMKIISAX € CIELiaNbHUHA IpaBo-
BHI MeXaHI3M peryiroBaHHs Takux BimHocuH (I1IBeris, Yropiuna, Ciosenisi, Xopsaris, Karanonis, ITopryranis,
[Motnangis, lpaanais Ta QiHAAHAIS).

[poananizoBano nonoxkenns L{K JIuteu moxo perymoBanHs GpakTHIHUX NUTIOOHUX BiTHOCHH, 8 TAKOXK 3aKOHO-
nasctBo Xopsarii, [lIsenii, Hopserii Ta inmux nepxasax. Bussneno, mo y lllommanaii nuBineHi mapTHEpCTBa Oynu
JIO3BOJICHI JJ1s1 OHOCTaTeBUX map mie y 2005 porii, a A 0cib npoTuiiexHoi ctati Tutbku 3 30 uepBHs 2021 poky.

OOrpyHTOBaHO, 110 B KOHTEKCTi €BpoINei3allil MpuBaTHOTO MpaBa, CIYIIHOK € MO3UIisl PO HeOOXiHICTh BHE-
cennst 3MiH 10 CK Ykpainu 1 3anpoBayKeHHS TEPMiHY «(DaKTHUHUI COr03», o pekoMeHaoBanui Komiciero 3 eBpo-
nelchKoro cimMelHoro npasa y «[IpuHImmnax eBponeiichbkoro ciMeifHOTo mpasa L1010 IIpaBa BIACHOCTI, yTPUMAHHS
Ta MPaBOHACTYITHUITBA ap y (PaKTHIHIX CO03aX).

JoBerneno, mo y nporieci eBporei3anii IpuBaTHOTO MpaBa IHCTUTYT (PaKTHYHOTO COI03y IIOBUHEH PETYITIOBATUCS
Hopmamu CK Vkpainu, siki i3 BpaxyBaHHSIM pexomeHaaiiii Komicii 3 €éBpomneiicbkoro ciMeiHoOro mpasa Ciuiji yuo-
CKOHAJIUTH HACTYIHHMM YHMHOM: BCTAHOBUTH ISl KBaJIi(hiKOBAaHOTO (DAaKTHUHOTO COO3Y, IO OyIb-SIKMH MpaBOYNH
IIOZI0 PO3IIOPSKSHHS TPAaBOM BIaCHOCTI Ha OyITMHOK YH 1HIIIE )KUTIIO, B SKOMY ITapTHEPH IPOKUBAIOTh, 8 TAKOXK HA
IPEMETH JOMAITHBOTO BXXUTKY, BUMHSETHCA 31 3rofu 000X MapTHEPIB; rapaHTyBaTH MapTHEPY MPaBO 3BEPHYTUCS
IO CyAy Ul HaJaHHsS 3TOAM Ha PO3NOPSDKEHHS MaiHOM Oe3 3roAd iHINOTO 3 MapTHEPIB; TapaHTyBATH MIPHHIIHIT
cBOOO/IH JIOTOBOPY MiXk MapTHEpaMH y (GaKTHYHUX COK03aX; BCTAHOBUTH IPaBa Ha KOMITCHCAIIIFO 3a 3HAYHUH BHECOK
y MaiiHo (4u 0i3Hec) abo mpodeciro IHIIOTro 3 MaPTHEPIB TOIIO.

Ki1r04oBi cji0Ba: mpaBoBe perynioBaHHs, MApTHEPH, (PaKTUIHI COI03H, IPABO BIACHOCTI, MalHO.

Mendzhul M. V., Davydova N.O. The mechanism of civil law regulation of property relations of partners
in de facto unions
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The article investigates the mechanism of legal regulation of property relations of partners in de facto unions.
The national legislation of European states is analyzed, as well as the recommendations of the Commission on
European Family Law, suggestions for improving national legislation are made.

It is determined that there are no uniform approaches in the legal regulation of partners in de facto unions in
European countries, in particular in six countries such relations are unregulated, in fourteen countries such relations
are regulated by different branches of law, and in nine jurisdictions there is a special legal mechanism (Sweden,
Hungary, Slovenia, Croatia, Catalonia, Portugal, Scotland, Ireland and Finland).

The provisions of the Lithuanian Civil Code on the regulation of de facto marital relations, as well as the legislation
of Croatia, Sweden, Norway and other countries are analyzed. It was found that in Scotland, civil partnerships were
allowed for same-sex couples back in 2005, and for people of the opposite sex only from June 30, 2021.

It is substantiated that in the context of Europeanization of private law, the position on the need to amend the
Family Code of Ukraine and introduce the term «de facto union» recommended by the Commission on European
Family Law in the Principles of European Family Law on property rights, maintenance and succession of couples
in de facto unions.

It is proved that in the process of Europeanization of private law the institution of de facto union should be
regulated by the norms of the Family Code of Ukraine, which, taking into account the recommendations of the
Commission on European Family Law should be improved as follows: contract on selling a dwelling in which
partners live, as well as household items, is made with the consent of both partners; to guarantee partners the right to
file a claim to the court for consent to dispose of the property without the consent of the other partner; to guarantee
the principle of freedom of contract between partners in de facto unions; establish the right to compensation for
a significant contribution to the property (or business) or profession of another partner; guarantee the right of the
partner to inherit equally with the spouses, etc.

Key words: legal regulation, partners, de facto unions, property rights, property.

IMocranoBka npodaemu. [Iponec pekonudikanii [{K Ykpainu, 1o TpuBae Ha pasi, 3yMOBUB HEOOXiIHICTh
HOPiBHAIBHO-IIPABOBUX JOCIIPKEHb PI3HUX IHCTUTYTIB IMPUBATHOTO IPaBa 3 METOI0 BPaxXyBaHHS KpalluX €B-
pOTEHCHKHUX MPAKTUK MPABOBOTO PEryJIOBaHHS MPUBATHUX BiAHOCHH. HeoOXiIHICTh BIAMOBIAHOIO aHATI3Y Me-
XaHi3My NPaBOBOTO PETYITIOBAaHHS MAWHOBUX BIJHOCHH MapTHEPIB y (PaKTHUYHHX COI03aX 3yMOBIEHaA iX ¢pa-
IMEHTapHUM PETYIIOBaHHM crieniadbaumu HopMamu CK Vipainu ta cybcnaiapHo 3aranpHIMHU HopMamu LK
VYkpainu.

CraH onpanroBaHus. B Ykpaini BITYN3HSAHI BUCHI aHAI3yBaJU MOHSITTA «(aKTHYHI IUTFOOHI BITHOCHHM» Ta
«IMBUTBHE MapTHEPCTBOY [1], a Takok MpoOIeMH 31IHCHEHHS OKPEMHUX TIpaB MapTHEPiB y PaKTUYHHUX COKO3aX, 30-
KpeMa IpaBa Ha YCUHOBJICHHs [2], mpaBa Ha yTpuMaHHs [3; 4] Ta iHmmx. BogHodac y KOHTEKCTI €Bponei3ariii mpu-
BaTHOTO Ipasa Ta pexkoandikamii [IK Ykpainu npaBoBe perynoBaHHsS MafHOBUX BiTHOCHH HapTHEPIiB Y (pakTHUHUX
CO03aX € MaJIOJOCIIKEHUM, BUCBITIIIOFOTBCS TUTBKH OKPeMi NPOTO3HIIii [5].

Came TOMy, MeTOI0 CTATTi € IPYHTOBAaHHUH aHaJi3 MEXaHi3My IPABOBOTO PEryIIOBAHHS MAaWHOBUX BiTHOCHH
MapTHEPIB y (paKTHYHHUX CO03aX B €BPOICHCHKUX JEPiKABaX Ta po3poOKa MPOIO3UIIIH MION0 YIOCKOHAICHHS HAaIli-
OHAJILHOTO 3aKOHOJIaBCTBA.

Bukiaan ocHoBHOT0 MaTepiany. TeHeHIlis 10 3pOCTaHHS KUTBKOCTI (PaKTHYHHMX MUTFOOHUX BITHOCHH CHOCTE-
piraeTscst He TUBKM B YKpaiHi, ajie 3arajoM B €BPOICHCHKUX AeprkaBax. 301IbIICHHS Maiixke yaBiui B pamkax €C
(haKTUYHHUX COIO31B 32 OCTaHHI ABAIATH POKIB 3yMOBHIIN HEOOXIHICTh PO3POOKH Ta YIOCKOHAIEHHS BiIIIOBITHOTO
HPaBOBOTO PETYIIFOBAHHS.

Komicist 3 muTaHb €BpOINEHCHKOTO CIMEHHOTO MpaBa, MPOaHaTi3yBaBIIM HAI[IOHATIbHI 3BITH IBAALSTH BOCHBMH
€BPOICICHKUX IOPUCAUKIIIH, BCTAHOBMIIA BiJICYTHICTh €IHOCTI y MPAaBOBOMY PETYJIIOBAHHI BiTHOCHH IAPTHEPIB Y
(aKTHYHUX COI03aX: y IIECTH JepKaBaxX TaKi BITHOCHHU HEBPETYIHOBAHI; Y YOTHPHAIIATH KpaiHaX BiTHOCHHU
HapTHEPIB y (PAKTUYHUX COI03aX PETYNIOIOTHCA PI3HUMHU Taly3sMH Ipasa (Hanpuknaz, y Hinepmanmax Bperyiaso-
BaHI OKpeMi CITaJIKOBI NpaBa MapTHEPIB Ta iX Mpapa MO0 COI[IAIbHOTO 3aXKCTY); Y ACB’ ATH FOPUCAMKIIISX € CIelli-
AIBHUI TPABOBHIA MeXaHi3M peryatoBaHHs Takux BimHocuH (I1IBemist, Yropmuna, CnoBeHis, Xopsaris, Karanonis,
Hopryranis, lllotnannis, Ipnanais ta OinsHmisn) [6].

VY LluBineHOMY Koekci JINTBH (akTH4Hi IUTIOOHI BiTHOCHHM BPETYIbOBAHi, 30KpEMa BCTAHOBIICHO, 1110 YOJIOBIK
Ta APYKUHA, SIKi IPOKIJIM HE MEHIIIE OTHOTO POKY 0e3 3apeecTpOBaHOIO IUTI00Y, MAIOTh TaKi 3K IPaBa, SIK 1 MOAPYK-
*s1, y cepi HaOyTTs CHiIbHOI BIACHOCTI Ta MAlOTh NMPABO YKJIaAaTu HUTIOOHUI morosip [7, c. 141]. YV Xopsarii 3
2003 poKy 3aKOHOZABYO BPETYILOBaHI BXKE 1 OHOCTATEBl (PAaKTUYHI BITHOCHHU [6]. Y TOM xe 4yac, HAPHUKIAI, Y
HloTnannii muBiaBHI MapTHEPCTBA OyNK O3BOJICHI I OAHOCTaTeBHX nap me y 2005 port, a [u1s 0cib NpoTHIIEKHOT
ctari Tutbku 3 30 uepBHs 2021 poky [8].
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Cepen eBpoIeichbKUX KpaiH Jijepkoro € [1IBerrist mo KiabKocTi HaKTHYHUX COIO31B, IKi MOXKIIMBI Y TBOX (hopMax:
«sérboy» (TapTHEpPH He PEECTPYIOTH CBOT BITHOCHHH Ta MPOXKHUBAIOTH OKPEMO) Ta «sambo» (mapTHepH, 110 He 3ape-
€CTPYBAaIM BITHOCHHHU, alie IPOXUBAIOTH pa3oM). MaifHo, Ha0yTe mapTHEpPaMH € CIIIJIBHOIO BIACHICTIO, KPiM TOTO
TaKi 0COOM MOXKYTh CHAJIKyBaTH OJMH 3a OAHUM [9].

B Vkpaini CK Ykpainu 3 2004 poky peryiatoe 0coOMHBOCTI MAHOBUX BiTHOCHH OCI0, SIKi MPOXHBAIOTH Pa3oM,
HE yKJajawoud nuto0. BogHouac sik cepe HayKoBIIiB, TaK 1 B CY/IOBil MpakTHIN HEMa €JHOCTI HIOI0 3aCTOCOBYBa-
HOT TepMIHOJIOTIT JJIsl MO3HAYCHHS TaKMX BiTHOCHH. B HayKoOBiil iTepaTypi MOXHa 3yCTPITH Taki TepMiHH: «pak-
TUYHI IUTFOOH1 BIIHOCHHMY, «(DaKTUIHUHN NUTI00», «KoHKYOiHaT) [10; 11; 12]. B cynoBiii mpakTHIli 3aCTOCOBYIOThCS
TEX Pi3HI TepMiHM («(PaKTHUHI MLTOHI cTocyHKM» [13], «dakTryni mn1ro0HI BitHOCHHW [14]). BoyeBuap, 1o B
KOHTEKCTIi €BpoIeizallii NpuBaTHOTO MpaBa, CIYIIHOO € MO3UIIis PO HeoOXinHicTh BHeceHHs 3MiH 10 CK Ykpainu
1 3aIIpoOBaHKEHHS TEPMiHY «(HaKTHYHHI COI03», IO peKOMeHToBaHUi KoMiciero 3 €BpoIeiicbKoro CiMeHHOTo ImpaBa
y «IIpuHnnnax eBporneiicbkoro ciMeifHOTo MmpaBa o0 MpaBa BIACHOCTI, YTPUMaHHS Ta MPABOHACTYIHUIITBA Map
y (haKTHIHHX COF03ax».

Ha pasi B YkpaiHi, BiamosigHo 1o crarti 74 CK Ykpaiau naptHepH y (pakTHIHOMY COI031 MarOTh IIPaBO CHIIBHOL
CYMICHOI BIIACHOCTI Ha MaiHO, sIKe BOHH HAOYJIH ITiJ] Yac CIUJILHOTO MPOXKUBaHHs. KpiM TOro, Ha miIcCTaBi MOJ0XKEHb
CK VYkpainu ta LIK Ykpainu, BOHM MOXYTh y IOTOBIpHOMY MOPSIIKY PEryIrOBaTH CBOI MaiHOBI BimHOCHHH. CTO-
COBHO IIpaBa Ha yTpuUMaHHs, To 3rigHo cTarTi 91 CK YkpaiHu BOHO rapaHTyeThCs HapTHEPaM y (PaKTHIHOMY COO3i,
SIKIIIO TaKe MPOKUBaHHs OyJI0 TPHBAJINM 1 ITApTHEpP CTaB Henpale3AaTHUM abo BUNAIKy HPOXXUBAHHS 3 TAPTHEPOM
IUTHHH.

JloBOJII MOIIMPEHOI0 Cepell €BPONENHCHKIX JIEpXkKaB € MPAKTHKA Ha PiBHI 3aKOHOAABCTBA BCTAHOBIIOBATH KBa-
Ti(hiKyroUul O3HAKH JJIs MEBHUX (DAaKTHYHUX CO03iB. 30Kpema, ctarts 234-1 KaranoHcekoro [[UBiIBHOTO KOmEKCY
nependadae Bl BUMOTH: MOCTiMHE MPOXKUBAHHS pa3oM OUIBII SK ABa pOKHM ab0 HAsBHICTH CHUIBHOI AUTHHU [6].
Jiis kBamihikoBaHOTO (haKTHYHOTO COIO3Y HACTYIAIOTH 1HIII MPaBOBi HACHIAKU. Tak, HATPHUKIIAA, 3aKOH PO MPaBO
Ha CIIUIBHE XXUTIO Ta JoMorocnogapcTso Hopserii BCTaHOBIIOE, IO SKIO NPUIHHAETHCS LUBUIEHE TAPTHEPCTBO
BHACITIIOK CMEPTi OZHOTO 3 HUX 1 SIKIIIO CTOPOHH MPOXKHIIA Pa30oM ITOHA IBa POKU a00 MAIOTh (OUYiKYIOTh) CITITBHUX
JiTel, TO 1HIIWMH 3 MapTHEPiB Mae NMPaBO BUKYIHUTH YAaCTKY UM BCIO HEPYXOMICTh IIOMEPIIOro abo MpaBO KOPUCTY-
BaHHS CIUTBHUM MicClieM MpoxkuBaHHs [15, c. 136].

301IbLICHHS KINBKOCTI (PaKTUYHUX COO3IB Y €BPOMEHCHKHX JAepiKaBax 0OyMOBMIM ONPHIIIOJHEHHS Yy CEpIHi
2019 poky Komiciero 3 eBporneichbKoro CiMeiHOro rnpaga 1’ satoi rpynu npuHiwmmis [ 16]. Cepen peKOMeHI0BaHUX I10-
JIOKEHb, BAXKJIMBE 3HAUCHHS IS YIOCKOHAJICHHS HAI[lOHAIBHOTO 3aKOHOJABCTBA Y cepi peryaroBaHHsI MaifHOBUX
BiJTHOCHH IIapTHEPIiB Y (PaKTHYHHUX COI03aX MAIOTh HACTYIIHI: BCTAHOBICHHS 000B’ 13Ky KOXKHOTO 3 ITapTHEPiB Oparn
y4acTb y BUTpaTax Mo 3a0e3NneueHHI0 (PaKTUIHOTO COI03Y i3 BPaxyBaHHSIM HOTO MOXKIHMBOCTEH; epeadadeH s s
KBaJTi(hiKOBaHOTO (HDaKTUYHOTO COIO3Y (TPUBAB HE MEHIIE I SITH POKIB 200 MPU HASBHOCTI CIIJIBHOI JUTHHHM), IO
OyZb-sIKMH TPaBOYMH LIO0 PO3MOPSHKEHHS MPAaBOM BIACHOCTI Ha OYIMHOK UM IHIIE JKUTIO, B SKOMY IapTHEPU
MPOXKUBAIOTH, & TAKOK HA MPEAMETH IOMAIIHBOTO BXKHUTKY, BUMHSETHCS 31 3rOAM 000X MapTHEPiB; BCTAHOBICHHS
paBa OIHOTO 3 IAPTHEPIB MOTOANUTH y MaiOyTHHOMY NPaBOYMH, BUNHEHHH O3 HOro 3roju; BCTAHOBIICHHS TIpaBa
MapTHEPY 3BEPHYTHCS 10 CYIy AJIS HaTaHHS 3TOAU Ha PO3MOPSIKCHHS MalfHOM Oe3 3rOf iHIIOTO 3 MApTHEPIB; ra-
PaHTYBaHHS IIpaBa Ha 3BEPHEHHS JI0 CyLy TOMY 3 ITAPTHEPiB, 6€3 3r0H SKOT0 BUMHEHO MPABOYHH I10 PO3MOPSIKEH-
HIO MaifHOM; rapaHTyBaHH; NPUHINIY CBOOOIH JOTOBOPY MiX HMapTHEpaMH Y (PaKTUYHHUX COI03aX, Y TOMY YHCII
II0JI0 PETYNIIOBAHHA IX MaifHOBHX MpaB IiJ yac nepeOyBaHHs y (PaKTHIHOMY COI031; BPETYTIOBaHHS BiAMIOBIaJIbHO-
CTi 32 OOPTH OAHOTO 3 MAPTHEPIB IIUITXOM BCTAHOBJICHHSI TIOJIOXKEHHS, 1110 KOXKeH 3 MApTHEPIB HECEe CaMOCTIHHY BiJl-
MOB1IaJIBHICTH 32 BJIACHI OOprH, a CoJlilapHa BiJIMOBIIaIbHICTh MOXIJIMBA TUIBKH 32 CIIJIbHI OOPrU; BCTAHOBJICHHS
MpaBa Ha KOMIICHCAI[II0 32 3HAYHUI BHECOK y MalHO (4M Gi3Hec) abo mpodecito IHIIOro 3 MapTHEPIB, 0 MTOBHHHA
PO3paxoByBaTHUCS i3 BPaXyBaHHIM OyIb-SIKOTO 30UIBIIEHHS Y1 3MEHIIICHHS BAPTOCTI MaiHa (ab0 po3Mipy BHECKY B
MIAPUEMHAIBKY TiSUTBHICTH YU TPO(ECiIo); rapaHTyBaHHs MAPTHEPY IpaBa y BHIIAAKY IPUIIMHEHHS (PaKTHIHOTO
COI03Y Ha MOAAJIbIIe BUKOPUCTAHHS MPEAMETIB JOMAIIHBOTO BKUTKY B IHTEpecax CiMm’i, sKIIO CTOCYHKH TPHBAJIU
MIOHAJI II’ATh POKIB a00 € CIUTbHA TUTHHA; TAPAHTYBATH IIPABO MMAPTHEPY CIAAKYBATH Ha PIBHI i3 TOAPYKIKSIM.

BucHoBku. B eBporneiicbkux aep:kaBax pi3Hi HiIXOAM A0 PETYNIOBAHHS MalHOBHX BiJHOCHH MapTHEPIB y (ak-
THUYHHX COI03aX, 10 3yMOBHIIO po3poOKy Komiciero 3 eBporeiicbkoro ciMeiiHOTo mpasa «[IpHHIHITIB €BpOIEHCHKOTO
ciMeHHOro Tmpaga 10710 IpaBa BIACHOCTI, yTPUMAHHS Ta IPaBOHACTYITHHUIITBA Map Y (PaKTHIHHUX COI03ax». Y mpolie-
cl eBporrei3allii mprBaTHOTO MpaBa IHCTUTYT (PAaKTUIHOTO CO03Y ITOBHHEH perymtoBarics Hopmamu CK Ykpainy, siki
13 BpaxyBaHHSIM pekoMeHaliii Komicii 3 eBporneiichkoro ciMeitHOTo mpaBa ciiiji YIOCKOHATUTH HACTYITHUM YHHOM:
nependaunTH 000B’ 130K KOKHOTO 3 MAPTHEPIB OpaTH y4acTh y BUTparax 1o 3a0e3nedeHHI0 (PaKTHIHOTO CO03Y i3
BPaxyBaHHIM HOTO MOXKJIMBOCTEH; BCTAHOBUTH IS KBaJIi(piKOBaHOTO (DaKTHIHOTO COI03Y, III0 OyAb-SKUil IPaBOYNH
IIOZI0 PO3IIOPSIKCHHS ITPAaBOM BIaCHOCTI Ha OyITMHOK YH 1HIIE )KUTIIO, B SKOMY ITapTHEPH IPOKHUBAIOTH, 8 TAKOXK Ha
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MPEAMETH TOMAITHHOTO BXHUTKY, BANHIETHCS 31 3TOMU 000X MapTHEPIB; rapaHTyBaTH IMapTHEPY MPaBO 3BEPHYTHCS
JI0 CyIy JUIs HaJlaHHs 3TOJIM Ha PO3IMOPSDKEHHS MaifHOM 0e3 3rofiy iHIIOro 3 MapTHEpPiB; rapaHTyBaTH MPUHIIUIT
CBOOOIU JIOTOBOPY MK MapTHEpaMH Y (GaKTHIHUX COF03aX; BCTAHOBUTH ITOJIOKEHHS, 110 KOXKEH 3 MapTHEPIB Hece
CaMOCTIHHY BiANOBiIANBHICTD 32 BIACHI OOPrH, a coliJapHa BiIIOBiAATbHICTh MOXKIIMBA TUIBKH 3a CIUIBHI OOpTH;
BCTAHOBHTH IPaBa Ha KOMIICHCAIIIO 32 3HAYHHI BHECOK y MalHO (4u Oi3Hec) a00 mpodecito IHIIOTo 3 MapTHEPIB;
rapaHTyBaTu MPaBo MAapTHEPY CIAAKyBATH Ha PiBHI i3 HOAPYKKSIM.
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