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KOmenko M.C., Kounna O.C., [Ipo6;ieMHi mUuTaHHS 10TOBOPY JapyBaHHs HA Mali0yTHE

HaykoBa crarTst mpucBsYeHa aHaIli3y MPOOJIEMHHX MMUTaHb, SIKi CTOCYIOTHCS JIOTOBOPY JIapyBaHHS Ha MalOyTHE.
HesBakarouu Ha Te, 10 TeMa JIOTOBOPY AapyBaHHS € JOCUTH PO3IOBCIOMKEHOIO 1 JOCTATHHO PO3KPHUTOIO B HAYKO-
BUX CTATTAX, MiAPYYHUKAX, MTOCIOHUKAX Ta MOHOTpa(iyHUX Mparsix, IPOOJIEMHNM aCHEeKTaM J0TOBOPY AapyBaHHS
3 000B’S3KOM TepeaTu JapyHOK y MallOyTHROMY BCE OIHO HE NPUALIIETHCS HAIEXKHOI yBaru. Uepes BiACYyTHICTH
iHTEpecy 0 AaHOTO BUAY JOTOBOPY iCHY€ HEBEJIMKA KiIbKICTh HAyKOBHX IOCHIKCHb, SKi HE B 3M031 y TIOBHOMY
00Cs31 PO3KPUTH HOTO 3MICT.

BcranosneHo, mo miATPyHTSAM A ICHYBaHHS JOTOBOPY JapyBaHHS Ha MailOyTHE cTano 3akpimuieHHs B L{u-
BUIBHOMY KOZEKCI YKpaiHH MOKJIHBOCTI KOHCEHCYaIbHOCTI CAaMOTO IOTOBOPY AapyBaHHS. Y poOOTi BKa3yIOThCs
MOXXJIMIBI BapiaHTH Mepeaadi pedi B MaitOyTHbOMY, a TAaKOXK 3a3HAUAIOTHCS iICTOTHI YMOBH, OPYIICHHS SIKUX TSATHE
3a cOOOK0 HIKYEMHICTh JIAHOTO BUY JIOTOBOPY.

Kpim Toro, 3HauHa yBara NpHIUISETHCS O3HAKaM JOTOBOPY JapyBaHHA Ha MaiOyTHe, sIki HE 3HAHIUIN CBOTO
3aKpIIJICHHS Ha 3aKOHOJIABYOMY PiBHI, POTE TX MOYKHA JIETKO BHJIIJTUTHA CAMOCTIHHO, 3IHCHUBIIHN aHAJIi3 HAyKOBUX
po0iT, a TaKOX MOJIOKEHB cTareil m1aBu L{MBiTBHOTO KOAEKCy YKpaiHU MPUCBSIUCHOT JapyBaHHIO.

VY nmaniif cTaTTi PO3NISIHYTO TaKy O3HAKY JOTOBOPY JapyBaHH: HA MalOyTHE SIK HOT0 OE30IIaTHICTD, 0 Xapak-
TEPU3YETHCS CBOEIO IMIIEpaTUBHICTIO. [IpuHAriHO BU3HAYAETHCS 3B S30K OE30TIATHOCTI 3 MPUYMHAMH Ta MOTH-
BaMH JIapyBaHH:, aJUKe JapyBaJIbHUK, YKIANAIOUN JaHUH BHUI JOTOBOPY MOYKE BHSBIIATH MEBHY BASYHICTH 0COOI,
IparHyTH HaJaTH ilf MaTepianbHy TOMIOMOTY, a00 5K 3a0X0UyBaTH 0C00y BUMHHUTH BUT1AHI I HBOTO Aii. CaMe Tomy,
3HaYHa yBara MpUAULIETHCS JOCIIKCHHIO MPAKTHYHUX BUITAKIB, TIOB’SI3aHUX 13 3yCTPIYHUM 33JJOBOJICHHSM, IO
BUXOJIUTH 32 MEXKI1 JOrOBOPY JlapyBaHHs Ha MailOyTHE. Ha 101aTOK, BCTAHOBIIEHO MOTHBH 3/11CHEHHSI TOAI0HUX JTil
Ta peasibHi 3arpo3H, 3 SIKIMH MOXKE 31TKHYTHCS 001apOBaHUIA.

HactynHoto, moB’s3aH010 3 TPOOIEMHIMH ACIIEKTaMH JJOTOBOPY AapyBaHHS HA MailOyTHE, € PO3IVISIHYTa O3HAKa
IIOZI0 BITACHOCTI MaifHa, sIKe BIIIYKy€eThCs. TaKoK aHANi3yeThCSI MOXKITMBICTD TapyBaHHsI PEdi, SIKOIO TapyBaTbHUK
1Ie HEe BOJIO/i€. Y HAyKOBii Mpalli apryMEHTYEThCS BiIMOBA BiJl BUKOHAHHS JJOTOBOPY 34 YMOBH 3aru0elti pedi, BH-
Jy4eHHS i 3 00iry, a TaKoXK BiZIMOBa 00JapOBAHOTO Bifl IPUHHSTTS JapyHKa.

Bonnouac, posmisiiatoThes npasa JapyBalbHUKA Ta 00/IapOBAaHOT0, y pa3i HACTAHHS CMEPTI OJHOTO 3 HUX MICIIS
HACTaHHsI BiIMTOBITHOTO CTPOKY, TEPMiHY, BiIKJIaJaJIbHOI 0OCTaBHHHU, aJie O MOMEHTY (DaKTHYHOI Iepeiadi 9u mpH-
HHSATTS JapyHKa, OKPECIIOETHCS BIIMIHHICTD OTOBOPY AapyBaHHS Ha MaiOyTHE Bifl 3aMOBITY.

B mimcyMkax cTaTTi MiIKPECTIOEThCS HEOOX1THICTh MOAAIBIIOT0 OMPAIOBAHHS 1 OUIBII IPYHTOBHOTO TOCITi-
JUKCHHS TIPOOJIEMHUX MMUTaHb JOTOBOPY AapyBaHHS Ha MailOyTHE, a TAKOXK BIOCKOHAJICHHS IMBLILHOTO 3aKOHOAB-
CTBa B JAHOMY HAIIPSIMKY.

KirouoBi ciioBa: 1oroBip napyBaHHS Ha MaifOyTHeE, JapyHOK, O€30IIaTHICTh, O3HAKHU JOTOBOPY AapyBaHHS Ha
MaiOyTHE, BiIMOBA BiJ TOTOBOPY JapyBaHHS Ha MailOyTHE.

Yushchenko M.S., Kochina O.S., Problematic questions of donation agreement for the future

The scientific article is devoted to the analysis of problematic issues related to the donation agreement for the
future. Despite the fact that the topic of the gift agreement is quite common and sufficiently disclosed in scientific
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articles, textbooks, manuals and monographs, problematic aspects of the gift agreement with the obligation to trans-
fer the gift in the future is still not given due attention. Due to the lack of interest in this type of contract, there is a
small amount of research that is not able to fully disclose its content.

It is established that the basis for the existence of the donation agreement for the future was the enshrinement
in the Civil Code of Ukraine of the possibility of consensus of the donation agreement itself. The paper indicates
possible options for the transfer of the thing in the future, as well as the essential conditions, the violation of which
entails the invalidity of this type of contract.

In addition, much attention is paid to the features of the gift agreement with the obligation to transfer the gift in
the future, which are not enshrined in law, but they can be easily identified by analyzing scientific papers and articles
of the Civil Code of Ukraine on donations.

This article considers such a feature of the contract of gift for the future as its gratuitousness, which is charac-
terized by its imperative. Occasionally, the connection of gratuitousness with the reasons and motives of the gift is
determined, because the donor, concluding this type of contract may express some gratitude to the person, seek to
provide him with financial assistance, or encourage the person to take beneficial actions. That is why much attention
is paid to the study of practical cases related to reciprocal satisfaction, which goes beyond the contract of gift for the
future. In addition, the motives for such actions and the real threats that may be faced by the gifted.

The next, related to the problematic aspects of the contract of donation for the future, is the considered feature of
the property of the alienated property. It also analyzes the possibility of donating a thing that the donor does not yet
own. The scientific work argues the refusal to perform the contract on condition of loss of the thing, its withdrawal
from circulation, as well as the refusal of the gifted person to accept the gift.

At the same time, the rights of the donor and the gifted are considered, in case of death of one of them after the
relevant term, term, adjournment, but until the actual transfer or acceptance of the gift, outlines the difference be-
tween the gift agreement and the will.

The results of the article emphasize the need for further elaboration and more thorough study of the problematic
issues of the donation agreement for the future, as well as the improvement of civil legislation in this area.

Key words: contract of gift for the future, gift, gratuitousness, signs of the contract of gift for the future, refusal
of the contract of gift for the future.

[ocranoBka mpodaemu. L1opoky 301IBIIYETHCS PO 1 KUTBKICTh YKIIAQJCHUX JOTOBOPIB B CyYacHHX yMOBaX
CYCIUIBHOTO KUTTS. 3HAUHUM YHHOM II€ TIOB’S3aHO 31 3MiHAMH, SIKi BiJIOYBarOThCS B CYCIIJILCTBI Ta 3 HEOOX1IHICTIO
MIPUCTOCOBYBAHHS JI0 HUX, TAKOXK BXKIIUBE 3HAYCHHS BIJITPA€ I IBUIICHHS PIBHS MIPAaBOBOI KYJIBTYpH Ta 0013HAHO-
cTi HacesneHHA. [Ipy koMY Bce OTHO 3aJIMIIAIOTHCS JOTOBOPH, SIKi 3aCITyTOBYIOTH OLTBIIOT yBaru i A€TaJBHINIOrO
po3TIs LY.

Tak, He3BaXKar0OYM Ha JTOCHUTH 3HAYHE MOIIUPCHHS B MOBCSKACHHOMY >KUTTI CHTYalliil, KOJIH MH Japyemo abo
OTPUMYEMO TOJAPYHKH, JOTOBIP JapyBaHHS Ha MalOyTHE 3aJHMINAETHCSA B TiHI 1HIINAX, OLTBII PO3MOBCIOIPKEHUX
yroa. HeBenukuii piBeHb iHTEpECY A0 JaHOTO BHIY AOTOBOPY TATHE 3a cOOOI0 BiICYTHICTh BArOMUX HAyKOBHX JI0-
CJTIJKeHb, MOHOTpa(IYHHX Mpallb, MiAPYYHHUKIB Ta MOCIOHUKIB. SIK HACIIIIOK, Yepe3 HeOCTATHE PO3KPUTTS 3MICTY
JIAHOTO MTUTAHHS, MalOTh MiCIIe CKIIaJIHI )KUTTEB] BUIAAKH 1 MpoOJIeMH, 10 sIKUX 0coba Oylia He rOTOBa, 1 sIKi He MOT-
na nependagntu. Came ToMy, IOTOBIp AapyBaHH:S Ha MaliOyTHE i HOro mpoOIeMHI MUTaHHS NOTPEOYIOTh JOJATKOBUX
JOCII/KEHb, SKi 3MOXKYTh IPUBEPHYTH 10 cebe yBary sIK 3BUYAHMX TPOMAJSH, Tak i JOCBIIYCHUX HAyKOBIIB,
3aIliKaBUTH IX B pO3pOOIIi Ta 3aCTOCYBaHHI IILOTO JOTOBOPY.

JloroBip mapyBaHHS BBaKA€THCS OJJHUM 3 HaiiCTapillUX [UBITFHO-TIPABOBHX JIOTOBOPIB, SIKUH C(OPMyBaBCS II1e
B puMchKoMy mpagi. [Torpu 1ie, BiH He 4acTO cTaBaB 00 €KTOM HAyKOBUX JUCKYCii. JlesKki BUCHI, 10 TKUX MOXKHA
BigHectn M. [lonuHCchky, A. IcaeBa, B. KpaBuyka, mOB’sI3yrOTh TaKy CHTYAIlil0 3 BiJICyTHICTIO JIOCTaTHLOI yBaru
naHomy nutaHHio B [{uBineHOMY Komekci YPCP 1963 poky [1, ¢. 269; 2, c. 150; 3, ¢. 2]. 3 mi€ro MO3UIER BAXKO
HE MTOTOUTHCS, aJPKE BUIIE3TalaHUH KOIEKC MICTHB JIMIIIE JBl CTATTi IIOA0 PEaIbHOTO JOTOBOPY AapyBaHHSA. Tak,
CT. 243 naBayia BU3HAUCHHSI MOHSTTS JIOTOBOPY JapyBaHHs, a cT. 244 BkaszyBasia Ha (hOpMy TAaKOro T0roBopy [4].

3BiCHO X, HI PO KWl JOTOBIp AapyBaHHS HAa MalOyTH He Hnutocs. Y cBOO 4epry, NpuitHATTS LluBinsHOTO
konekcey (nani — LK) Ykpainu y 2003 porii 1 ioro mojaiblii peakilii 3HauHUM YHHOM BILUTHHYJIM Ha TIPABOBE pery-
JIIOBaHHS JIOTOBOPY JapyBaHHsI, 3’ SBUIUCS HOBI MiAXOAX 1 MPOOJIeMH iX MpakTUYHOTO 3acTocyBaHHs [3, ¢. 2]. Tox
JIOTOBIp TapyBaHHS, B TOMY YHCII 1 JapyBaHHS HAa MalOyTHE, CTAIN MIPESIMETOM JOCITIHKEHHS TAKHX HAYKOBIIIB, SIK
4. bescmeptHa, C. borados, M. bparuncekuii, B. Bitpsacekuii, B. Tonyapenxo, JI. [opOynosa, M. I'opnon, O. 3e-
pa, I. Isanuyk, A. Icaes, B. KpaBuyk, I'. Kpaciii, H. Ky3uenosa, B. Kyuep, I'. fIHoBHIIbKA.

Merta craTTi nojsirae y Bce6iuHOMY 3°sICyBaHHI XapaKTEPHUX O3HAK JIOTOBOPY JapyBaHHS Ha MailOyTHE Ta BH-
SIBIICHHI MTPOOJIEM MPH HOTO YKJIAJICHHI Ta peaizarii.
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Bukaan ocHoBHOro Marepiamy. Ha BijgmMiny Bix [uBinsHOTro Kotekcy YPCP, sikuii HarosonryBaB JIMIlE Ha pe-
AIBHOMY XapakTepi JOrOBOPY JapyBaHHs, BBAXKAIOUN HOTO YKIIAJICHUM 3 MOMEHTY Iepesiadi MaifHa 001apoBaHOMY,
guraud [IK Ykpaiau B 4. 1 cT. 723 3aKpiIuTioe MOXKIIMBICTh KOHCEHCYAIBHOCTI JAHOTO JA0TOBOPY [5, ¢. 342]. ToOTO
JIOTOBIp JapyBaHHS MOXKE BCTAHOBIIOBATH O0OB’SI30K JapyBaJbHUKA MEPEAaTH JapyHOK 00apOByBAHOMY B Maii-
OyTHBOMY uepe3 MEeBHUM CTPOK (y MEBHUH TepMiH) ab0 y pa3i HACTaHHS BIAKJIAIaIbHOT 00CTaBUHHM [6].

Ha nymxy B. KpaBuyka, KOHCEHCYalbHUI JOTOBIp JapyBaHHS MOXHA (DaKTHYHO BBAKaTH OOIISIHKOIO JTapy-
BaJIHUKA, y 3B 3Ky 3 YAM, HOTO IIIe HAa3MBAIOTh apyBaJIbHOIO0 OOIIITHKOO [3, . 2]. YKIIagaodn KOHCEHCYaIbHIN
JIOTOBIp JapyBaHHs, MpaBa Ta OOOB’S3KH Y CTOPiH, B TOMY YHCIi 3000B’sI3aHHS JapyBaJbHUKA TepeaaTH MaiHO
00apoByBaHOMY y MallOyTHBOMY, BHHUKAIOTH JIMIIC ITICJIS JOCATHEHHS 3TOAM 3 YCiX ICTOTHUX YMOB JOTOBOPY.
Came uepe3 HeCIiBIAIiHHS MOMEHTY YKJIaJIaHHS JIOTOBOPY 3 MOMEHTOM HOTO BHKOHAHHSA (IIepeiadero AapyHKa y
BJIACHICTh 00JIaPOBAHOT0) BUUISIOTH HACTYITHI MOXKIIMBOCTI MIEPEaHHs pevi B MailOyTHLOMY:

yepes MeBHUH cTpok. Hampukiaza, yepes KijabKka poKiB, JHIB, MICSIIB MiCIs YKIaJaHHS IOTOBOPY, 200 HaCTaHHS
KOHKPETHOI 00CTaBUHH, ITOIi1, SIKa Ma€ CYyTTEBE 3HAYCHHSI IS TapyBabHUKA 1 BKa3aHa y JOTOBOPI TOIIO;

y KOHKPETHHUH TEpMiH, 1[0 3a3Ha4daeThcs y Aorosopi. [IpuMipomM, BKasiBka JapyBalbHUKOM KOHKPETHOI ATy,
JOCSTHEHHS IEBHOTO BiKy 00/IapOBYBaHUM TOIIIO;

3 HACTaHHSAM BiJIKJIaJJaIbHOT 00CTaBUHU, TOOTO TaKol HE BUTaaHO1 00CTaBUHU, 10 TIEPEIIKO/DKAE 1 HE J1a€ 3MO-
T'H BUKOHATH JIOTOBIp JapyBaHHS i, TOMy HOTO BHKOHAHHS BIAKIANAETHCS HA MaiOyTHeE. 3a3BUUall, 3aIHIIA€THCS
HEBIJIOMUM HacTaHe BiJKJIajanbHa oOCTaBrHA 4M Hi. [IpUKIIajoM MOXKHA BBaKATH OJIPY>KEHHS 001apOBaHOTO, Ha-
POJDKEHHS OHYKA, TIiIBUIIICHHS J0 TIEBHOT mocaju Ta e [7, ¢. 14].

BaxnuBe 3HadueHHS Ma€ JOTpUMaHHs 000B’S13K0BOT MMCHMOBOT (DOpMU TP yKIIaJaHHI JIOTOBOPY JapyBaHHS Ha
MaiOyTHE, TAKOXK y HOTO 3MICTi Ma€ 3a3HAYATUCS IIPEIMET JOTOBOPY, CTPOK, TEPMiH a00 K BiKIIaJaTbHA 00CTaBUHA.
[TpumipHUK MpaBUIBEHO 0(OPMIICHOTO JOTOBOPY 3a3BHYAll 3aJMINAETHCA Y JapyBalbHUKA, MPOTE MiCIs HACTAHHS
Yacy HepeIaHHs NapyHKa HOro Bpy4JaroTh 004apoBaHOMY sIK 3HAK BUKOHAHHS 3000B’s13aHHs. SIKIIO K BUIIE3ragaHi
YMOBH OyIyTh NMOPYIIIEH], TOTOBIp BBaXKaTUMEThCs HikueMHNM [8, ¢. 273]. Llusimict A. IcaeB miaTpuMye Taky Io-
3MIIIO 1 BKA3y€ HAa B3a€EMO3B’SI30K IOTPUMAHHS ICTOTHUX YMOB 3 MOXKJIMBICTIO YKJIACTH YUHHHI JOTOBIp [2, ¢. 152].

JoroBip napyBaHHsl Ha MallOyTHE Ma€ CXOKi 31 3BUYAHNAM JIOTOBOPOM JIapyBaHHs 03HAKH (0€30IUIaTHICTD; 3r0-
Ia 001apOBaHOTO HA IIPUHHATTS JapyHKa; OE3CTPOKOBICTh JapyBaHH: Ta iH.). Ha »aib, BOHM He 3HAWUIIITH 3aKOHO-
JIABYOTO 3aKPiIUICHHS, IPOTE aHaJIi3 mookeHb crareil masu 55 LIKY mix HazBoro «/lapyBaHHs Ta HAYKOBHX Ipalb
Jla€ 3MOTY BHOKPEMHTH iX.

BesomnarHicTs mossirae B BiICYTHOCTI 3yCTPIYHOI €KBIBAJICHTHOI BUMOTH, caMe TOMY, OyZb-SK1il BUI JapyBaHHS
BOJIOJI€ JaHOIO O3HAKOIO. 3a 3arajbHUM IPABIJIOM BiAIUIATHICTH € OUTBIN XapaKTepHOIO VIS HUBLUILHOTO 00OPOTY.
OpnHak, BiMOBIJHO J0 NMPE3yMIIIi BiIMJIATHOCT] JOTOBIp TAKOXK MOXKe OyTH i O€30IIaTHUM, SIKIIO 1€ BCTAHOBJICHO
JIOTOBOPOM, 3aKOHOM a00 BHUILTMBAE 13 CYTI caMoro JIoroBopy. O3Haka 6€30IIaTHOCTI € IMITEPATUBHOIO 1 3aKPIMIFOETh-
csiu. 2 cr. 717 UKY. Takum unHOM, IapyBajbHUK HE Ma€ MpaBa BUMAraTH BijJ 00apoOBaHOTO BYMHEHHS OyIb-SKUX
3yCTPIYHUX M. SIKIIO K y AOTOBOpI IpOIHCaHUH 00O0B’SI30K 00AapOBYBAaHOTO BYMHUTH ITEBHI Aii MaHOBOTO abo
HEMalHOBOTO XapakTepy Ha KOPUCTh JapyBAIBHUKA, TO TaKa yroaa He Oy/e sIBISITH co0010 1oroBip AapyBaHHs. Taxk, 1.
Hosumpkuit noromxyetsest 3 nymxoro B. HlenTapa, sikuit 3a3Hagae, 110 JIHIIE OCTaTOYHE MIepeJaHHs IpaBa BIaCHOCTI
a0o 1HIIOro MaifHOBOTO MpaBa BiJl OfiHiET 0cOOM J10 1HIIOT €3 3yCTPIYHOrO 3a/I0BOJICHHS € AapyBaHHsM [9, ¢. 153].

Heo0xiaHo 3a3HaunTH, 1110 OE30IUTATHICT AapyBaHHs Ha MailOyTHE HE 3aBXKJIM € OC3MPUIMHHOI 1 OC3KOPHUCITH-
Boro. [Torpu Te, 110 MOTHBH 1 MPUYMHY JapyBaHHS HE BIUIMBAIOTh HA OTO YHMHHICTh, JapyBajbHUK MOXKE YKIaaTh
JaHUH BHI TOTOBOPY 3 MPAarHEHHSIM BIAISTIUTH 0CO01, TOTIOMOTTH il MaTepiaiabHO, a00 XK 3a0X04yBaTd 0co0y BUH-
HUTH NIEBHI BUTiAHI 11 ceOe aii. Ha mpakTumi MOXXyTh BUHUKATH BUIIAJKH, KOJIHU ICHYE 3yCTpidHE 3a/I0BOJICHHS,
sIKe BUXOIMTH 32 MEXI JJOTOBOpPY IapyBaHHS Ha MaiOyTHe. Hampukimazn, Kojdwm CTOPOHH YKIAIaroTh Biapasy IBa
BiJITIOBI/THI JIOTOBOPY JIapyBaHHs Ha KOPHUCTh OJMH OJIHOTO.

JlaHe MHUTaHHS € TUCKYCITHUM B HayKoBoMY Koii. M. MaceBud BBakae, 0 HAassBHICTH BKAa3iBKH HA YMOBHU PO
3yCTpiuHE 3a/I0BOJICHHS B CAMOMY JIOTOBOPI PO JapyHOK HAa MaiOyTHE TSATHE 3a COO0I0 BU3HAHHS TaKOTO IIPABO-
YuHYy yaaBaHuM. A. MakoBcbkuid, M. Bparincekuii i B. BiTpsHCbKHI CTBEPIKYIOTh, 10 BIJACYTHICTH 3yCTPIYHOTO
3aJJ0BOJICHHS B TEKCTi CAMOTO JIOTOBOPY BCE OJJHO MOKE CTBOPIOBATH MiJICTABU AT KBaTi(ikallii JoroBopy sK yaa-
BaHOTO MPABOYHHY NPH (PaKTHYHOMY IParHeHHI MPUXOBATH BUMHEHHS OIUIATHOTO IPABOYUHY JOTOBOPOM JIapy-
BaHHA. ToOTO, Taki 0coOM HacmpaBi 3AIMCHIOIOTh yIaBaHUI NMPABOUYMH, ajie MPUKPHBAIOTH HOTO JBOMA Pi3HUMHU
JIOTOBOpaMH JlapyBaHHs 0e3 BKa3iBKU B X 3MICTI PO 3ycTpidyHe 3a70BoieHHs [3, c. 4; 10, c. 332].

3a3Buyaid, moAi0HI MaxiHamii 0coO0M MOXYTh 3IIHCHIOBAaTH 3 METOIO 3BUTLHEHHS BiJl TIOAATKIB Ta CIPOIICHHS
nporeaypy ohOpMIICHHS TOKYMEHTIB MpH (haKTUUHOMY MPoAaxi MakHa. BixmosigHo no ct. 174.6. [TogarkoBoro
KOZIeKCY YKpaiHM 00’€KTH JapyBaHHS (HEpyXoMe Ta PyXoMe MaiHo, 00’ €KT KOMEpIiHOT BIaCHOCTI, CyMa CTpaxo-
BOTO BiJIIIIKOJIyBaHHS, TOTiBKa a00 KOILTH) MOAapOBaHi MJIATHUKY MOAATKY 1HIIOK (i3UIHO0 0CO00K0, ONOIATKOBY-
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FOTBCS 3TITHO 3 MTPaBUIIAMH, BCTAHOBICHUMHE PO3IIIIOM JUTS OIIOJATKyBaHHs CHAIIINHI, TOOTO B ICBHUX BUIAIKaX
BUHMKAE MOXKJIMBICTh ONTOJATKYBAHHS 3a HyJIbOBOIO CTaBKOIO [ 11]. OHAaK, 3aCTOCOBYIOUH TaKUi CIIOCIO YHUKHEHHS
OITOJIATKYBAHHSI, BUHAKAE 3arp03a HATPAITUTH Ha HETOOPOCOBICHHUX IPOMAABIIIB, SIKi MOXKYTh PO3ipBaTH JOTOBIp Ja-
pyBaHHS 1 3000B’s13aTH 00/I0paBaHOro MOBEPHYTH MojapyHok [12, c. 150].

JapyBalbHUK TIOBUHEH OyTH BIaCHHKOM MaifHa, MO0 BiauyXyeThes. [IpoTe, [ikaBiM € MUTaHHS 1010 MOXKIIUBO-
CTi MOAPyBATH iy, SKOi AAPyBaJBHUK III¢ HE Ma€. Tak, He 3p03yMiI0O UM MOXKE 0c00a yKIACTH JIOTOBIp AapyBaHHS
Ha MaiOyTHE, 3a3HAYMBIIH y 3MICTI pid, SIKOIO BiH HE BOJIOIIE, aJie 3 METOIO IMoJIapyBaTH il 001apoBaHOMY CIIeIiab-
HO nipuoae. Lle Moxke CToCyBaTHuCs SIK peueil 3 poroBUMHU o3HakaMu (aBToMo61s Ferrari Portofino, mapgymu Estee
Lauder Pleasures Intense), Tak i 3 iHIMBIyanbHO-BU3HAYCHUMU (KapTHHA BinceHTa Ban ['ora «Ba3za 3 miBHUKaMm» ).
B. KpaBuyk mpomnoHye BBa)XaTH MOXJIMBUM YKJIaJCHHS JOTOBOPY JapyBaHHS 3 OOIIITHKOIO MEepeiaTu JapyHOK Y
MaiOyTHEOMY, SIKHI JapyBaJIBHHKY IIe HE HAIEKHUTh. Ha MOMEHT BUKOHAHHS CBOTO 3000B’sI3aHHS OCTaHHIHN ITOBH-
HeH OyTH BIIACHUKOM BiJIMOBITHOTO MOAAPYHKY, ke JIMIIE B TAKOMY BHIAAKY MOXKHA Oye 3[iMCHUTH AapyBaHHS
[3, c. 16]. Y cBoro yepry, HIMBLIEHE 3aKOHOIABCTBO HE BKA3Y€ TAKOT MOKIIMBOCTI, aJie TIOIiOHE MOJIOKEHHS JTi€ II00
MaWHOBUX IPaB.

3 HACTaHHSIM BH3HAYCHUX y OTOBOPI CTPOKY, TEPMIHY UM BIIKJIaJaJIbHOI OOCTaBUHH AapyBaJbHHK [TOBHHCH
nepenaTtu JapyHoOK o0mapoBaHOMY. Y pa3i HeBHKOHAHHS AapyBaJIbHUKOM CBOTO 3000B’sS3aHHS, 00JapOBaHUN Mae
MpaBO BHMAaraTtd y HbOTO Iepenadi momapyHka, BUTPeOOBYBaTH HOro, BUMaraTé BiJIIIKOIyBaHHs HOTO BapTOCTI.
Ane, Ticns IpOCTPOYEHHS BUKOHAHHS IOTOBOPY AapyBaHHS Ha MaiOyTHE 10 AapyBaJbHHUKA HE MOXE OyTH 3aCTOCO-
BaHE BIINIKOYBaHHS 30UTKIB 001apOBaHOMY, TaK SIK OCTaHHII HE HeCe BUTPATH ITOB’s13aHi 3 IPUI0aHHIM JapyHKa.
JapyBanbHUK TIOBHHEH JIMIIE MEpeaaTh AapyHOK 0co0i, ado * BiAIIKOAYBaTH HOrO BapTiCTh. Taki HACHIAKH HE
MOYKHA BB)KATH IIUBLIBHO-ITPABOBOIO BiIMOBIIAIBHICTIO Yepe3 BiJICYTHICTh JOJATKOBOIO OOTSOKeHHS [2, cT. 152].

BonHouac, 3akoHOIaBe1lb HaJJa€ MOKITUBICTD 1apYBaIbHUKY B OJTHOCTOPOHHBOMY MOPS/IKY BiIMOBUTHCS Bif J10-
TOBOpPY apyBaHHS Ha MailOyTHE, 32 YMOBH iCTOTHOTO TIOTiPIICHHS HOro MaifHOBOTO CTaHy IiCIS YKIAJCHHS JOT0-
Bopy. Ha »xans, [IK Ykpainu He Bu3Hauae KpuTepiiB MOTipiIeHHS MalfHOBOTO cTaHy. Ha MyMKy HAayKOBIIIB I1e MOXKE
OyTH BTpara MOCTIHHOTO 3apo0iTKy, TsXKKa XBOp0oOa JapyBalilbHUKA, YICHIB HOro poIuHH, a00 X 1HII OOCTaBUHH,
SKi HEe MO)KHa Oyno mependavynTH, YKIAAAoun JOTOBIP, 1 AKi HEraTMBHO BIUIMHYNHU Ii3HINIC Ha MalHOBHH CTaH
ocobu. KpimM HassBHOCTI BKa3aHUX BUIIE 0OCTaBHH, AapyBaJbHHUK Ma€ TOBECTH MEpel CyIOM IiHCHE IOTipIICHHS
CBOTO MaiHOBOTO CTaHy caMme Micisl yKJIaJeHHs AOTOBOPY i HemepeadauyBaHICTh HETaTHBHUX HACTIJIKIB. Y pasi,
SIKIIIO HeOOXiIHi T0Ka3H He OyIyTh 3HAHICH], JTapyBaJbHHUK BCE OJJHO TIOBHHEH Oy/ie BUKOHATH 000B’SI30K MepeIaTh
JApYHOK 4 BiAIIKOIYBaTH Horo BapTicTs [13, c. 236].

PazoMm 3 TuM, HapyBaJbHHK MOKE BiIMOBUTHCS B/l BUKOHAHHSI JJOTOBOPY 32 YMOBH 3aru0eli pedi, BUTydeHHS 11
3 00iry. Y TakoMy pasi MOXJIMBICTb BUKOHATH TEPEJaHHs AapyHKY Oyze BiACYTHBOIO, TOMY 3000B’SI3aHHS MPUIIH-
HAETHCS. SIKIO %k piv Oyiia 3HUIIECHA 1apyBAIBHUKOM YMHCHO YU yepe3 rpy0y HeoOepeKHICTbh, BiH Oy/ie BiIIIKOIO-
ByBaTH ii BapTicTh 0O6gapoBanomy [7, c. 16].

OOmapoBaHuii MoXe y Oyab-sIKHIl Yac 1O MPUUHATTS JapyHKa Ha MiJCTaBi JOTOBOPY JapyBaHHs Ha MalOyTHE
BiIMOBUTHCS Bij HBOTO. [lichs yKIIaJaHHs JOTOBOPY MOXKYTh 3MIHUTHUCS BIIHOCUHH MiX JIapyBaJIbHUKOM Ta 001a-
pOBaHMM, iX MAITHOBHIA CTaH, MiCIIe TPOKUBAHHS TOIIO. Bee e MoXke CTaTH MPHYHHOKO IS BiIMOBH Bifl IPHHHATTS
JapyHKa, ajie *OAHa 3 HUX HE MaTHME NPaBOBOTO 3HAYCHHS, TaK SK BiIMOBa Moke OyTu # OesmpuumnuHoro. [Ipn
IBOMY, JapyBaJbHUK HE OTPUMAE BiANIKOAYBAHHS 30MTKIB 3a MPHIOAHWN HEMOTPIOHUH HOMY MOZApPYHOK, alikKe
NPUIHATTS AapyHKa € IPaBoOM 00JapoBaHOTro, a He HOro 0060B’sI3KOM [3, ¢. 26].

Yacro Jyiroau He TIOB’s13aH1 31 ceporo Mpapa yepe3 CBOK HEOOI3HAHICTh JOMYCKAIOTh IPyOy MOMUJIKY, TPHPIB-
HIOIOYH JIOTOBIp JIapyBaHHs Ha MailOyTHE 710 3anoBity. He 3Hat0uM 0COOIMBOCTEH 1ILOTO IOTOBOPY, BOHH BBAXKAIOTh
BiJIKJTaTaJIbHOI0 OOCTaBHHOIO CMEPTh MapyBaNbHUKA, sIKa HACIIPAB/i CTAE IMiACTABOIO JUIS IPUITHHEHHS TOTOBOPY
JapyBaHHS Ha MalOyTHe. SIKIIO JapyBalbHUK IOMPE 0 HACTAHHS BiAMOBIIHOTO CTPOKY, TCPMiHY, BiIKIaJadbHOT
00CTaBUHH JIOTOBIp NapyBaHHs MPUIUHAETHCS. He BUPIMICHNM 3aIUIIA€THCS TUTAHHS, IIPO MIpaBa apyBalbHHUKA Ta
00/1apOBaHOT0, y pa3i HACTaHHS CMEPTi OHOTO 3 HUX BXKE IMICIIS HACTAHHS BiAMOBITHOTO CTPOKY, TEPMiHY, BiJKIa-
JabHOT 0OCTaBHHU, aJie 0 MOMEHTY (haKTUYHOI Iepenadi Yu NpUHHATTS JapyHKa. BueHi cXonsaThes Ha yMIli Ipo
MOXXJIMBICTh OTPUMaHHS 200 Mepeaadi mpeaMeTy T0TOBOPY JapyBaHHsS Ha MailOyTHe ix cnagkoemisimi [13, c. 236].

BucnoBxku. [lignuBarouu miIcyMKH, MOXXHA JIHTH IO BUCHOBKY, IO Y€pe3 HE Ty)Ke YacTe 3aCTOCYBaHHS IOTOBIp
JapyBaHHs 3 00OB’S3KOM TEpeiaTH JapyHOK Y MaiOyTHROMY 3aIMIIAEThCS HE O KiHIS 3pO3yMITUM 3BHUYAHHUM
rpoMajsiHaM. Po3rmisiHyTi B 1aHiil cTarTi mpoOieMHI MUTaHHS MOYKHA BUPIIIMTH [UITXOM BJIOCKOHAJICHHS [HUBIIb-
HOTO 3aKOHO/IaBCTBA Y BIIMOBIAHOMY HampsiMKy. KpiM Toro, OibIn JeTagbHe BUBYCHHS JAHOI TEMH HayKOBISIMHU
B CBOIX TpaIlsIX CIPHsE 30UIBIICHHIO MOy ISIPHOCTI TOTOBOPY AapyBaHHS Ha MailOyTHE SIK B HAYKOBHX KOJIaX, TaK
1 cepen HacedeHHS. SIK pe3ynbTat, POMaAsHU MaTUMYTh Oibine iH(opMmanii mpo faHuii BUA JOTOBOPY 1 3MOXKYTh
CaMOCTIiifHO BOeperTy cebe BiJ MOTPATUISTHHS B CKIIAIHY )KUTTEBY CHTYAIII0, TIOB’SI3aHy 3 HOTO YKIJIAJICHHSIM.
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